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FURIS CANONICI ANGLICANI. 


WOW a 

COMMENTARY, 
By Way of 

S UP P. 1. E M E. N 1 
TH 3 

Canons and Conſtitutions 
T H E 


| 


CHURCH of ENGLAND. 


Not only from the Books of the Canon and Crvit-Law, 


but likewiſe from the STaTuTz and CoMmon-Law al 
this REALM. 


Whereunto is Prefix d, by Way of INTRODUCTION, 


Firſt, A brief Account of the CAXON-Law in general; how and from 
wWhence it had its Riſe and Beginning in the Church; and how it advanced itſelf, 
by the Subtlety of the Romiſh Clergy, after the Seat of the Roman Empire was re- 
moved to Conſtantinople, and Barbariſm had invaded the Politer Nations of Europe. 


Secondly, The Reader has alſo here a Particular of the Books wherein | 


this 125 was written: With the ſeveral Authors Names, the reſpective Times 
wherein they co 5 127 them, and the beſt Commentators thereon: With many 
other Curious and Hiſtorical Remarks on this LAY, Sc. 


229 0p 


And late Fellow of . College in 13 


Bebold I have not laboured for my ſelf alone, but for all them that r ſeek 
after — Eocleſiaſticus, Chap. xxiv. Ver. 34. 


38 LOND 0 N 


Printed for the Author, by D. LxAcn, and Sold by Joun WarrHos in the Middle 
Temple Cloyfters, Jams and JonN Knarrton in & Paul's Churchyard, Rina Rp 
STANDFAST in Meſtminſter-Hall, Wiziiam and Jonx Ixx xs at the Veſt End 
of St Paul's, Francis CLay and Daxitt Bxown without Temple Bar, London, 
and SIMON . Bookſeller in Leiceſter. M. DCC. XXVI. 
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A LIST of the SUBSCRIBERS Names, as a Publick Teſtimony of the 


Author's Thanks, for their kind Encoura 
of the following WORK. 


A. | 
HH IS Grace William Wake, S. T. P. 
Lord Archbiſhop of Canterbury 

large Paper). 
- The Right Kev. Jobn Wynne, Lord 

Biſbop of St. Aſaph. | 
Charles Allanſon, of the Middle- 

Temple, Eſq, | 
Hm ; of Chancery- 
Lane, London, Eſq; 

The Rev. Doctor Andrews, Arch- 
deacon of Oſſory in Ireland. 
Anthony Allen, of the Middle- 

Temple, Eſq; : 
Je Rev. Mr. Allcock, Dean of 
Lyſsmore in Ireland. 

The Rev. Mr. George Allcock of 
| Kells in Ireland. | 
John Andrews of the Mid. Temple, 
Gent. „ 1 ot 
Sir Steph. Anderſon, of Queen's 

Square near Ormondſtreet, Bart. 
Edward Alexander, Eſq; | 
Thomas Alexander, of Covent- 
Garden, Eſq; 
The Rev. n, Aſton, A. M. 


His Grace Charles Duke of Bolton, 
(large Paper.) 
The 40ſt Rev. Dr. Hugh Boulter, 
L.ord Primate of all Ireland. 
The Right Rev. William Baker, 
8. T. P. Lord Biſhop of Bangor. 
The Right Rev. William Bradihaw, 
S. I. P. Lord biſhop of Briſtol, 
and Dean of Ch. C. C. Oxon. 
The Right Rev. Dr. William Bourſ- 
cough, Lord Biſhop of Limerick. 
His Excellency William Burnet, Go- 
vernor of New-York. ö 
The Hon. Colonel Bladen of Hano- 
ver-Square. | 
Orlando Bridgman, of Caſtle Bre- 
midge, Warwickſhire, Eſq; 


George Bridges of Avington in 


Hamplhire, Eſq; 
Loftus Brightwell, of Padworth, 
Berkſhire, Eſq) | 
Fra Baber, of Covent-Garden, Eſq; 
Hugh Barker, of Covent-Garden, 
London, Eſq, 


John Betteſworth, L. L. D Deanof Daniel Brown Junior of London, 


the Arches, and Judge of the Pro- 
rogative Court of Canterbury. 


The Rev. Dr. Byrch, Chancellor of 


the Dioceſs of Wairgeſter. 
The Kev. Henry Bigg, A. M. and 
Warden of New-College, Oxon 
. (large one , 

Samuel Billingſly, A. M. and late 
Archdeacon of Surry, deceas'd. 
John Bromfield, of Haywood in 

HFlampſhire, E/q; 

The Rev. Gilbert Burnet, A. I. 

_ Chaplain in Ordinary to bis 
Majeſty 

Simon Burton, M. D. Fellow of 
New-College, Oxon. 

Peter Betteſworth, of Brockenhurſt, 

* Hampſhire, Gent. 

Thomas Baſſet, of Cliffords-Inn, 
Attorney at Law. 

Tho. Bridges, of the Middle-Tem- 
ple, Attorney at Law. | 

Joſeph Beachcroft, of Cheapſide, 
London, Eſq;. 

William Blake, of St. Clements 
Danes, Weftminſter, Gent. 


Ar. John Bott, of Trinity College, 


Cambridge. 


Mr. Hawley Biſhop of St. John's | 


College, Oxon, Fellow. 

Mr. Charles Benn, of New-Bond- 
e 

Charles Buckley of 
Hampſhice, Gent. 

Bernard Bolen, of the City of Lon- 
don, Gent. 
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ymington in 


Anthony Benn of the Inner Tem- 


ple, Gent. e 
Thomas Bennet of Norton Ba- 
vand, Wilts, Eſq, 
Thomas Bootle of the Inner Tem- 
ple, London, Eſq; | 
Gerard Bothomley, 
Weſtminſter, Eſq; 


Mark Braithwaite, Jun. of Vork, 


E/q; 
Hugh Briggs, of Lincoln's Inn, 
London, Eſq; | 
Edward Bootle of the Inner Tem- 

ple, Gent, 


of St. Anns 


gement given to the Printing 


Bookſeller, 7 Books, 
Mr Thomas Bartlet of Eaton, 
Bookſeller. | 
His Excellency the Lord Carteret, 
Tord Lieutenant of Ireland. 
Large Paper.) 
The Rt. Rev. John Waugh, S. T. P. 
Lord Biſhop of Carliſle. 


The Rt. Rev. Dr. Waddington, Lord 


Biſhop of Chicheſter. 
The Right Hon. the Lord Charles 


Cavendiſh. | | 
The Right Hon. the Ld. James Ca- 
vendiſh, 
The Rt. Rev. Dr. Charles Cobb Lord 
Biſhop of Killalla and Achonry. 
Ar. Scrjeant Cummins of Lincoln's 
Inn. 
The Rev. George Carter, S. T. P. 
Pro voſt of Oriel Coll. Oxon. 
Charles Criſp, of Dornford, Ox- 
fordihire, Eſq; h | 
Anthony Chute, of the/ine, Hamp- 
ſhire, Eſq ; 
Francis Chute, of the Middle- 
Temple, London, Eſq; | 
Anthony Collins,of GreatBaddow, 
Eſſex, Eſq, | 5 
Samuel Clerk of Chipley, Somer- 
ſetſhire, E/q. OR, 
The Kev. Mr. William Cotterell, 
Dean of Raphoe in Ireland. 


Sir James Carmichel, of Bonington, 


Bart. | | 
Thomas Clendon, of Sheer-Lane, 
London, Gent. | 
The Library of the Cathedral Church 
of Canterbury. 1 = 
Alured Clark, A. M. Prebendary of 
Wincheſter, 5 e 
Si, George Cooke, Kut. Chief Pro- 
thonotary of be Common Pleas. 
Richard Carter of the Inner Tem- 
ple, Eſq 
The Kt. Hon. the Lord Cardroſs, 
eldeſt Son of the Earl of Buchan. 


« The Kt. Hon. the Lord Carmichel, 


eldeſt Son of the Earl of Hynd- 
ford, 
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fi The SUBSCRIBERS Names. 


be How. Major Fergus Carmichel | 


of Rotamont., | 

The Rev. John Capon, L. L. B. Ai- 
niſter of Waltham Abbey, Eſſex. 

John Cooke of Dottors Commons, 
London, 

Mr john Clarke of Trinity college, 
Cambridge, Scholar on the King's 


Foundation for Modern Lan- 


guages. 


Tho Corbet of London, Boobſeller. 


Samuel Chandler of Fortfmonth, 


Hampſhire, Attornev at Lam. 
John Cox, A. M. Feflow of New 
College Os. : 
Afy. Francis Clay, Bookfeller, Lon- 
don, (Seven Books.) 
| D 


His Grace the Ditke of Devonſhire. 
The Right Rev. William Talbot, 
S.T P. Lord Biſhop of Durham. 
The Right Rev. Richard Smallbrook, 


S. T. P. Lord Biſhop of St. David's 


The Rt. Rev. Dr. Henry Downes, Lord 
Biſhop of Meath, 4 Books. 

The Honourable My. Juſtice Denton, 
of the Court of Common P eas. 
David Dalrymple, of New Bond- 

ſtreet, E/q. | na 
Joſeph Damer, of Dorcheſter, Dor- 
ſetſhire, E/q; | 


Kinard de la Bere, of Southam, in 


Glouceſterſhire, E/q; 
George Duckett, of Hartham, 
Wiltſhire, Eſq; | 
Major William Duckett of Groſ- 
vinor- itreet. | 


Thomas Duncomb, of the Middle- 


Temple, London, Eſq, 
The Rev. John Doblon, „ T. T. 
Warden of Wincheſter, Coll. 
James Doggerell, L. L. D. of Kilkenny 

in Ireland. 


Te Rev. Peter De la Sante, Rector 


of Blunſden, Wilts. 


The Rev. Will. Dudley, Rector of 


Clapton, Northamptonſhire. | 
captain William Daffy of his Ma- 
jeſty's Guards. (large Paper.) 
The Rey, Edward Dachier, A. M. 

Minor Canon of St. Paul's, and 

Vicar of Kentiſh Town. 
Doctors Commons Library use.) 
Pierce n S Bartholo- 

mew's Hoſpital. ? 


The Rev. Robert d'Oyly, S. T. p. 


George Dean of Somerſerſhire,E/q; 


Benjamin Derby of Sherborn, Dor- 


ſetihire, Eſq; 


Thomas Lee Dummer, Eſq; Clerk 


of the Great Wardrobe. 
E 


The Right Rev. Dr. Weſton,S.T.P. 
Loyd Biſhop of Exeter. 


Timothy Eaſt, of London, Gent. 
Tle Rev. Abel Evans, S. T. P. 
Rector of Cheam, Surry. 


John Ecton, Eſq, Deputy Remem- 


brancer of the Firſt Fruits Office, 
Walter Edwards, of Bell-Yard, 
London, Gent, : 
; ; F, 
The Riglt Hon. John Earl of Fitz- 
William. 
William Fellows, Eſq; Fellow-Com- 
mon ner of New-College, Oxon. 
Francis Fane, E/; be 
Richard Freeman, of Battesford, 
Glouceſterſhire, E/q3' oo 


Thomas Freke of Wyke, Dorſet- ; 
cles] A M pgge>s of Hinton, Hamp- 


ire, N £00 
Robert Framſnaln F Alderman- 
bury, London, Gent. ö 


The Rt. Hon. the Lord chief Baron 
Gilbert. A Tue, 
The Rt Rev. Joſeph Wilcox, S. T. P 
Lord Biſhop of Glouceſter. - 
Te- Right Rev. Dr. Timothy Good- 
win, L. Bpiof Kilmore and Ardagh 
George Gregory, of Red-Lyon 
Square, Eſq; 1 01397 
William Gibbons, of Covent-Gar- 
den, M. D. | A $08 
The Rev. Dr. Gee, Dean of Lincoln, 
ani Prebend. of Weſtminſter. 


Charles, Gounter, Eſq; Fellow-Com- 


moner of New-College, Oxon. 
The Rey. Henry Goſtling, A. M. 
Sen. Cardinal of St. PauPs,” 
Colonel Robert, Gower. of London. 
James Glyde, Serjeant at Lam, 
(large Paper.) 
The Hon. John Guiſe, Colonel of 
his Majeſty's Guards. 


James Graham 5 Michelwood, Eſq; 


The Right Hon. the Lord Viſtonmt 
Harcourt. | Wor) 


The Right Hon. the Ld. Marquiſs of 


Hartington, (large Paper) 
The Right Rev. Dr. Joſiah Hort, 
Lord Bp. of Ferns and Leighlin. 
Sir Edward Hill, of Wanborough, 

Wilt. Kt. COUP 
Robert Hynde, of Purpool-Lane, 
London, Ef; 


John Haſtings, of Grays-Inn, Ec 


The Rev. Francis Hare, 8. T. P. 


Dean of Worceſter, and Reſi- 


dent iary Canon of St. Paul's. 
The Rev. John Holland, S. T. P. 
Warden of Merton Coll. Oxon. 


Humphry Hinchman, L. L. D. Chan- 


cellor of the Dioceſs of London 
and Rocheſter. 

Charles How, of Grekeworth, 
Northamptonſhire, Eſq; 


7 be Rev. John Hancock, S. J. P. 
Preben day of Canterbury. 

Anthony Hoyle, of Frith-ftr 
near Soho-Square, Gent. „ 
Paper.) 

Naphthali Huſſey, of the Middle- 
Temple, London, Gent. | 

The Rev. Mr. Husbands, A.M. Vicar 
of Tottenham. 

Edward Hooker, of Wincheſter, 
in Hampſhire, Eſq; 


Caſpar Frederick Henning, of St: 


James's, Eſq; 
Joſeph Hayne of Surryſtreet, E/q; 
Henry Harrington of Somerlet- 
ſhire, Eſq; | 


285 Edwad Hooper of the Middie 


Temple, E/q; | 
Archibald Hutchinſon of Golden 

Square, Weſtminſter, E/; 
John Haſell, Jun. on Ludgate-hill 

London, Gent. . 
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The Rev. Rich. Ibotſon, S. J. 5. 
1 3 of gn | 
# 1nomas Jones, Kt. Regi 
the County of Middleſex. ry: 
Thomas Iſted, of the Middle-Tem- 
#J 2 
ev. Hen. 

— * 7 8888 LE 
Joteph Johnſon, of London, Gent. 
Thomas Imber, of Wincheſter, 

Attorney at Law. 

Thomas Jervoiſe, of Herriot, in 

Hampſhire, Eſq; 


- Mr. Charles Jones, -Civilian, late 


Fellow of New College, Oxon. 
(large Paper.) 
E William and john Innys of 
ondon, Bookſellers, ( ſeven 
Books.) 0 N 
K 


Fran. Keck, of Great Tew, Oxford- 
ſhire, Eſq 
John Keck, of the ſame, Eſq, 
Edw. Kynaſton, of Doctors-Com- 
mons, L. L. D. 
Thomas Kynaſton, of Magdalen 
College Oxon, Eſq. 5 
David Kennedy, FKirk-Michel, E/, 
John Kempe, Student of Ch. Ch. Col 
Oxon, and of the Middle Temple 
London, Gent. 
MER and John Knapton of 
London, Bookſellers, ( fourteen 
Books.) | | e 
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The Right Hon. the Lord Viſcount 
Lymington. C 

The Right Rev. Dr. Richard Rey- 

nolds, Lord Biſhop of Lincoln. 
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The 

The Rev. ani Hon. Robert Lumley 
Lloyd,of Cheam, Surry, Rector of 
St raul's Covent-Garden Care 


Paper.) 
Iſaac 3 of New Bondſtreer, 


Ile wil Liddel, of the Middle-Tem- 
ple, London, Eq; 8 

Robert Lloyd, of Bedſord-ſtreet, 
near Grays-Inn, E? 

The Rev. Samuel Lydiat, I. P. 
Redlor of Writtle, Eſſex. 1885 

The Kev. George Lavington, LL 
B. Canon of Worceſter. 


john Nicholl, 


f O. 
Sir Ankur Omen, ” tic, 


SUBS CRIBERS | Nawes. 


The & 10 8 Rev. Dr. Ae Ni- 


cholſon, L. Bp. of Derry 


The Rev. Hy. Naylor, Cbaucelor 


of the. Diace 5 of Sarum. 
of Lace inn, 
London, Eſq; 


Wadham Coll. Oxon. 


Henry Newman, of Gi Aan Willi 


N Gent. 


Pembrokeſhir e, Bart. 


Wilfam Owen, of the ſaws Ef, 


Ar. Dryden Leach, of London, 1 Oatridge of Furnival Ann, 


(Seven Books. ) 
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Richard Rogers, 


iv 
John Raphſon, of the Middle-Tem- 
ple, London, E/q, 


Tho. Reeve, of the Middle Temple, 


Eſd. one ofbis Majeſt.Council.at Law. 


Edw. Riggs, of Binfield, in Berk- 


hire, Eq; 


Robert Naſh, A. M. Fellow of George V the Middſe- Tem. 


Eſq; 


iam Rogers, of Dowdeſi ll, 
Glouceſterthire, * 


ple, 


John Rogers, Fellow-Commoner of 


New-Coll. Oxon, Eſq; 


0 po Re | 
London, Cent. Y 4 


The Rev. Carew Reynell, A. M. 


Fellow of New-Coll. Oxon. | 


T he Rev. Sam. Liſle, S. T. p. keller 1 Rt. Rev. John Pager, Sit 125 Ring, of Shaftsbury, Dorſet, 


of St. Mary-le- Bow, London. 
The Rev. Mr. Rols Ley, A. Reftr* * 
of St. Matthew's W 
London. 


M. 
Sir William Morgan, of Tigges 
Monmouthſhire, Kt. of the Bath. 
Thomas Morgan, f . 
Monmouthihire, Eſq; N 
Henry Meriton, Merton, in 
Surry, Eſq; 


Toe Rev. Mr. Henry Maule, Det | 


of Cloyne in Ireland. | 

Samuel Mead of Lincoln's Inn. Eſq 
Barriſter at Law. | 

Charles Moore, of the Inner-Tem- 
ple, London, "Eſq; | 

Colonel D'Oyly Michel. 

Colonel John Michel, of Kingſton, 
Ruſſel, Dorſetſhire, 4 

John Maubray, of N ew Bond- 
ſtreet, M. D. vt 

Mr. Oliver Marton, of Warwick- 
Court, London. (three Books.) 

| ThomasMatthews,ofLondon, Cent. 

Robert Michel, M. D. 

Charles Miller of New Bondftreet, 


Eſq 
a Meddlycott of Milbourn 
Port, Somerlet{hire, Eſgj; 
Edmund Medlycott of the Middle 
Temple, Eſq, © 
The Rev. B. Michel, 
Riſdſhale. 
Ar. Nath. Moody of Lincolg' alin. 
John Martin of the Og of Lon- 
don, Gent. 
Thomas Milner of Hatton Garden, 
London, £fq,, 
Hugh Morgan of London, Gent. 
My. Simon Martin of Leiceſter, 
Bookſeller, 7 Books. 
Mr. Richard Montague of Sheer- 
lane. London. q 


The Right Rev. Dr John Leng 
Lord Biſhop of Norwich. 


£ 
Is 


Rector of 


- Onſlow, f the County of 
Surry, Eſq; 


| The Hon. 1 n Odan a 


Swiſſerl 
pP. 1 
be Right. How. Thomas Earl of 
Pembroke. 
Sir Hen. Penrice, Kt. I. LD. Judge 
of the Admiralty, aud Chaucellor 


of the Dioceſs of Gloceſter. 
David Polhil . Cheaplted in 
Kent, E/q. 


Samuel 'Powel of the Inner Tem- 
ple, Eſq. 

Henry 3 P lin. to St. 
Thomas's-Holpita 

The Hon. Mr. Baron Price. 


George Paul, L. L. D. Vi icar-General | 


to the Archbiſhop of Cant. 


David rh 2: of Acriſſ, inKent, | 
Eſq 


MR piggot, Jun. of Brockley, 
Somerſetſhire, Eſq; 


Hen. Penton, Eſq; Fellow-Conmoner 
of New-Coll. Oxon. . 

Will. Phipps, of Doctors Commons, 
L. L. D 


T be Rev. Thomas Prince, A. M- 
Fellow of Wincheſter College 
Carge Paper.) 

Cn Pu old, of Dottars Com- 
mans, IL. L. O0. 

JohnPenuy, of Clemons inn, Gent. 

Fitz-willamsPlomptzegofthe Mid- 
dle Temple, EI 

The Rev. My William Pilkington, 
Rector of Croſton, Lancafhire. 

John Piddock of Croydon, Surrey, 
Gent. 


John Pollen of Andover, Hathp- 


ſhire, Eſq; 


The Honourable Mr.Tuſtice Reynolds 


The Et. How. Fs E. 0 / Shaſtebury, | 
(large Paper.) 

The Rt. Rev. Benjamin Hoadley, 
Ld. Bp. of Salisbury. 100 

Sir Hans Sloan, of Great Ruſſel- 
ſtreet, Bart. M. D. 

William Strahan, of Daors-Co m- 
mans, L. L. D 

Exton Sayer, of Do&ors Commons, 
L. L. D. Chaxcelloy of Durham, 

Martin Sandys, of Worceſter, Eſ a; 


Jobn Stephens, of Lupiac Gon- 
ceſter ſhirc, EI oY 


The Keverend Dan. Sanxay, A. M. 
of Cheam in Surry, 

Edward Seymour, of Woodlands, 
Docletthire, Eſq; 

Robert Southby, of Carlwell, in 
e Eq; 

Tho. Skinner, of Dewl r- 
ſetſhire, Eſq; Fi in be 
The Rev. Robert Stuart, Rector of 

Armthorp, Yorkſhire, 
Thomas Steggall, of Clements-Inn, 
1 FN al Law. pe | 
amas South, o cord, in 
Re th, of Deptford, 
The Rev. James Stillingfleer, M.A. 
Canon of Worceſter. 
Tho. Stanlall, of London, Eſq. 
Hugh Sheldon, of Monyaſh, Dec 
byſhire, Cent. 
John Smith, of Southwick, | in. 
Hampſhire, Gent. : 
Sir Philip Sydenham of Plympton- 
Devercy, Somerſetſhire, Bayt. 
Sir John Shelly of Michels, Bart. 
John Stevens of Queen's Square, 
Ormondſtreet, E.; 


Brent Reynell Spiller of Shepper- 
ton, Middleſex, E uk 


Eſq, 


The Rev. My Benj. Robert Shaw, 
Vicar of Penn, Bucks, 


Ar. 
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Mr Richard Standfaſt, Bookſeller in 
Weſtminſter, 7 Books. | 

Mr Benj. Smithurſt of Plymouth, 
Devon, wa 


The Right Hon. the Lord Viſcount, 
Townlthend, Secretary of State, 
(large Paper ). 


Thomas Trotter, L. L. D. Vicar- 


General of Dublin, and Chancel- 


or of Leighlin in Ireland. 


Char. Talbot, of Lincoln's-lnn,E/q; 


George Trenchard, of Litchet, in 


Dor etſhire. Fſq 


The Hon. Mr. Juſtice Tracy. 


John Tracy, of Stanway, izGlou- 
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Mr. Rob. Tracy, a Fellow-Commo- 
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Mr. John Tracy, Fellow Commoner 

of the ſame. | | 
M.. Ferdinando Tracy, of Stan- 
way, in Glouceſterihire, 


Richard Templer, of Clerkenwell, 


London, E/q; 


; John Travell, of Swerford, in Ox- 


fordſhire, Eſq; 
Colonel John Twogood 


Tye Rev. Robert Thiſtlethwaite, 


S. T. P. Warden of Wadham 
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Henry Thomas, A. M. Fellow of 
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William Thomas, A. M. of Wad- 
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The Rev. William Trimnel, S. T. P. 
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Bowater Vernon, of New Bond- 
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The Rt. Rev. Richard Willis, 


S. T. P. Lord Biſhop of Wincheiter, 


The Right Rev. John Hough, S. I. P. 
Lord Biſhop of Worceſter, two 
Books, (large Paper) 
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dover Hampitire, Bart. 


Hugh Wrottelly, of Lincoln's-Inn, 


Eſq; deceas'd. | 
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ple, E/q; 

John Willes, of Lincoln's-Inn, Eſq; 
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The Reverend Will. Worth, S. T. P. 
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The Rev. Peter Waggoner, Rector 
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Rich. Samuel Wyche, of Salisbury, 
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Charles White of Sheer-Lane, 
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T be Rev. Daniel Waterland, S. J. p. 
Maſter of Magdalen College in 
Cambridge, and Chaplain in Or- 
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Nathaniel Wickham of Stratford, 
Eſſex, A. D. (two Books.) 

William Wickham of Wakefield, 
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AVE at length, for certain Reaſons, been induced to 


publiſn a Supplement to the Canons and Conſtitutions of the 
[BY Church of England, from a large Collection of Readings 
and Obſervations principally drawn from the Books of the 
SE=nz-; (C0-Law, when I was a Practitioner in the Eccleſiaſtical 
Courts, and had a Proſpect of ſucceeding to ſome Chancellorſhip, or 0- 
ther Preferment in the Church of the like Nature. And as I firſt under- 


„ ˖· „4 


Holineſs, and Humility, _ I n 

I have, in the Introduction to this Work, given ſome Account of the 
Canon-Law in general; how and from whence it had its Riſe and Be 
ginning in the Church, and how it advanced itſelf apace by the Subtlety 
and Cunning of the Clergy under the See of Rome, after the Seat of 
the Roman Empire was transferred and removed to Conſtantinople, and 
after the utmoſt Barbariſm had invaded the politer Nations of Europe. 


I have 


thought to embrace the true Chriſtian Religion, under a Spirit of Piety, 
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bo have likewiſe herein atttempted to deliver a particular Relation of the 
Books themſelves wherein this Law was written, with the Name of the 
{ ſeveral Authors and Compilers of them, the reſpective” Times wherein 
| they were Wrote and compiled, and the beſt Cottimentators thereon. 
| And, laſtly, I have Herein endeavonr'd to evinco and ſhow, That the 
| ancient Camom- Law received in this Realm, is à part of the Law of the 
Kingdom in all Eceleſiaſtical Caſes, if it be not repugnant to the Royal 
| Prerogative, or the Cuſtoms, Laws, and Statutes of the Realm. This 
[| being my chief Deſign by this wy = Arft, to 
|| 1 : ſhew what I mean by the Canom-Law, in order to cſtabliſh my firſt 
|| Inquiry. | | 
| | f 0 50 the Canon-Law is ſo called from the Greek Word #avwy, which 
e . in Engliſh ſignifies a Rule, becauſe the Canom-Law is as a Rule of Life 
if unto all Chriſtians in Matters relating to Church-Diſcipline ; and being 
_ chiefly collected from the Decrees of Councils, is explain d and govern'd 
by them a great Meaſure, as by a © Rule: and theſe Decreesare diſtin- 
guiſhed into Canons, and divided into Chapters. The moſt ancient Col- 
lection ſeems to be that of the Apoſtolical Canons, or Conſtitutions ; 
which were formerly among the Paprſts of great Weight and Authority, 
tho the Proteſtants, and even ſome of the more honeſt and ſincere a- 
| piſts themſelves have long fince ſhewn; 'That theſe Canons had not their 
il. - Original from the Apoſtles, but were of a much later Date. Franciſcus 
| | Turrianus the Jeſuit, indeed, believes, That theſe Canons were, about 
the 45th Year of Chriſt, compoſed by the Apoſtles themſelves; and 
has publiſhed a Book on 2 ſe to prove, (as he imagines) that the Ca- 
nons, commonly called po ca, were made by thoſe Holy Men; and 
being committed to Writing fince by Clemens Romanus, a Diſciple of the 
Apoſtles, were by him reduced into the Form we now have them. And 
as Sixtus Senenfis, in his ſecond Book of his Bibliotheca, under the Namo 
of Clemens, concurs with Turrianus in this Opinion; fo another + Perſon 
ſays, That theſe Canons were made by the Authority of the Apoltles, 4 
and were wrote by Clemens Romanus, a Diſciple of Peter, accordin g to - 8 5 
the Tradition of the Apoſtles, in the Greek Tongue, as now delivered = 
to us; and that the Abbot Dionyſius Exiguus, being well skill'd in that 
Language, and an eminent Writer in the Time of Vuſtin the Emperor, 
tranſlated them into Latin, with all the Accuracy and Fidelity he was 
Maſter of. But Bellarmine, in his Book touching Eccleſiaſtical Mriters, 
thinks, That only fifty of theſe Canons are genuine, and of lawful Au- 
thority, rejecting the other thirty five, as not ſerving the crafty Purpoſes 
of the Church of Rome: And Baronius in his ** Annals, and Pyſe- 
zine the Jeſuit, in his Apparatus, are of the like Opinion, for the very 
fame Reaſon. Binivs, in his firſt Tome of the Councils, contends for all 
of them, beſides the ſixty fifth and the eighty fourth of theſe Canons. 
Dionyſius Exignns, who tranſlated them into Latin, makes no more 
than fifty of them, or (at leaſt) has tranflated no more; nor has 1/{dore 
Mercator inſerted more of them in his Collection. But yet, Fohn Biſhop | 
of Antioch, commonly called Antiochenus, who liv'd in the fixth Cen- = 
tury, ſays, 'That our Lord's Diſciples and Apoſtles did, by the Means of | 1055 
Clemens, publiſh eighty five Canons; and ſo many of them were re- 5 
ceiv'd and confirm d by the ſecond Canon of the ſixth General Council, 
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vulgarly call'd the Council of Trullo, held in the Year 692. as may be 


ſeen in the firſt Tome of the General Councils, towards the beginning of 2 
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the ſecond Chapter. And theſe eighty five Canons are found in ſeveral 
Editions of the Councils, tho' the Papifts have thought fit to omit ſome 
of them, that make againſt their Corruptions in Religion: And Biſhop 
HReveridge has recorded this ſame. Number in his Codex Canonum; tho 
Gregory Haloander has only. inſerted eighty four of them in his Body of 
the. Law. 

John Dallee is of Opinion, that theſe Canons were made by ſome cer- 
tain Impoſtor or other, after the Year of our Lord 450; and Tho. Cam- 

benns, who has, in a Book of his printed at London 1689. detected the 
Noun Norgeries committed in the Edition of the Councils of the four 
firſt Centuries, does alſo acknowlege theſe Canons to be ſuppoſitious. 
But Biſhop: Beveridge oppoſes this Conjecture, and believes they were 
made eit lhrer in the ſecond or third Century: So that all the Decrees of the 
Church, during tho firſt Century, being therein digeſted, they were as a 
Code unto the Primitive: Church, according to which the Diſcipline and 
Policy of the Church was to be adminiſtred. I do eaſily aſſent and agree 
with! Biſhop:Beceridge,. that theſe Canons were made in the third Cen- 
tury, ſince they are cited, and appeal'd to by the Eccleſiaſtical Writers 
of the fourth Century. Nor will I deny. them proper Authority, ſince 
they: ſeem to have: their Riſe from the Doctrine of the Apoſtles ; and, 
therefore. and for no other: Reaſon, they were called the Apoſtolical Ca- 
nons; and were appeal'd to in the Synod of f Nice, the Synod of“ An- 
tioch, and. in other Synods; tho Iwill not preſume to affirm, that they 
word particularly receiv d in the Church. In the Canm-Law they are 
reckon d as Apocryphal Books, and among the Apocryphal Canons: which 
ſurely: they had never been, if the Church had receiv'd them by Publick 
Authority: in the early Ages of Chriſtianity, Gelaſius, in a Council or 
Synod! of ſeventy. Biſhops, held at ff Rome, reckons them as ſuch ; whoſe 
Decrees: we have: extant in the: Books of the Canon-Law, ſaying, That 
the Book: off Apoſtolical Canons::was..aniApocryphal *** Book: And, 
again, ſuck: Things. as are preach d.and: written by Hereticks, or. Schiſma- 
ticks, the Catholick and: Apoſtolick Church of Rome no wile receives, 
among: which Writings are reckon'd: theſe Canons. But Biſhop Beoe- 
ridge; and Biſhop. Pearſon, do both doubt, whether there ever was any 
ſuck Decree publiſhid: by Gelaftus, ſince no Author ever mentioned the 
ſame! tilb three hundred Years. after Ge/afis his Death. 2d4ly, Suppoſing 
this | Decree to be ever ſo. genuine; yet tis uncertain, whether theſe 
Words, 972. Liber Cauonum Apeſtolorum Apocryphus, were truly inſerted 
in it or not; ſince they are not to be met with in Juſtellus, and other 
NManuſcript Copies. And this appears ſo much the more plainly, from the 
Words of Hinckmare Biſhop: of Rheions, againſt Hintmare, Biſhop of 
Landen, who fays, That tho! Gelafrus, in a Catalogue of Books receiv'd 
by the Catholick Church, and in other Authentick Writings, and in 
the Hiſtory of the Couneil of Nica, the Council of Conſtantinople, the 
Council of Epheſus, the Council of Chalcedon, is not — ſilent 
touching theſe Canons, yet ho has not put them among Apocryphal 
Writings. Vea, if this Decree of Gelaſius was ever ſo genuine, yet it 
immediately appears from thence, that Celaſius only rejected thoſe 
Writings as Apocryphal, which were not receiv'd by the Church. 

Now from this different Account of the Number of theſe Canons, and 
from the Corruptions of them, I believe there have been ſeveral Mat- 
ters intermix d therein, which are entirely foreign to their firſt Bag and 
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Purity ; from whence the Papiſis at this Day confirm their Dogma 
and Opinions. Therefore fince, as Cer. a Maſtricht has plainly ſhewn, they, 
had not their Original from the Apoſtles themſelves : there have been ſe- 
veral Matters interpolated and tack'd to them at different Seaſons, as 
Occafion-ſerv'd this or that Set of Men. Tho Biſhop Beveriage plainly 
news, that theſe Canons contain nothing in them contrary to the Man- 
ners and Rites of the Church in the third Century. Melchior Canus 
among the Papier, in the ſecond Book of his Lock T heologici, thinks, 
That theſe Canons ought not to be deem'd Apoſtolical, nor will he have 
them to be reckon'd among the ſacred Book, according to the Deſire of 
other Romanifts, And Cabaſſutius in his Account of the Councils, is of 


the fame Opinion, and ſo likewiſe is fNatalis Alexander. Among the Pro- 


reſtunts who hold theſe Canons to be leſs Apoſtolical, we may reckon 
Arcnbiſhop Uſer in his Diſſertation touching the Writings of Inatius, 
Lu e Ofrauder ** in his Church-Hiſtory, Rob. Coke in his Cenſura de Cano- 


_ nibus Apoftolorum, Andrew Rivet in bis firſt Book of Criticiſm, f Fob 


Matlee in his Pſeudepigraphe Apoſtolorum, *** and the Centuriators of 
Magdeburg itt. | | 
Albaſpineus thinks ****, that theſe Canons were not all of them made 
at one and the ſame Time, but that ſome of them were made in the firſt, 
and ſome in the ſecond Century, by the Apoſtles and their Succeſlors, and 
that ſome others were added in the third Century, tho they {till retain the 
Name of Apoſtolical Canons: And other Authors ſay, that this Farrago 
was nothing elſe but an Abridgment or an Epitome of the Acts of private 
Councils, and of Matters enacted and eſtabliſh'd by private Biſhops, that 
had the Government and Adminiſtration of the Greek Church before the 
Council of Nice. But Gerard a Maſtricht, is of a contrary Opinion, be- 
lieving that if this was an Zpirome of Tranſactions eſtabliſh'd in the Church 
before the Nicene Council, they had been entirely inſerted in the Codex 


Canontm of the Univerſal Church, which yet was not then done. But I 


do not look upon this as a good Argument; fince only thoſe Canons that 
were then receiv'd by the Church, were inſerted in this Code, which at 
length, in Proceſs of "ime, happen d alſo in Reſpe& of the Apoſtolical Ca- 
nons themſelves. Ihave dweltthe longer on this Subje& of the Apoſtoli- 
cal Canons, becauſe they have been the Occaſion of ſo much Diſpute a- 
mong Proteſtant and Papiſt, and ſome have been ſo weak as to think 
them genuine, and of Apoſtolical Birth : But yet they ſeem to me to be 
one of the chief Pillars, on which the Policy of the Church and the Canon- 
Law itſelf is founded. | | 


Plettenberg, in his Introduction to the Canon-Law, informs us, that 


this Law had its Riſe and Beginning even from the very Infancy of the 
Church itſelf : But as he was a Popiſb Writer, fond of Antiquity to ſup- 
port the Power and Grandeur of the Hierarchy, we ought to have but lit- 
tle Regard to his Aſſertion in this Point; unleſs he would be underſtood 
not to mean the Papal Canon-Law as now eſtabliſhed in the Roman 
Church, nor any part thereof; but the Canons of particular Churches 
2 For tis certain there were ſome Rules and Canons made for the 
Diſcipline and Government of particular Churches in thoſe early Ages of 
Chriſtianity, tho the ſame are now loſt in the Ruins of ſucceeding Times: 
Which were afterwards in Proceſs of Years ſupply'd by the Decrees of 
Provincial Synods and General Councils. For 'tis not to be ſuppos'd, that 
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the Communion of the Church could long ſubſiſt after the Death of the 


Apoſtles, without ſome other Laws and Obligations, holding Men to 
Peace and Concord among themſelves, than thoſe contain'd in holy Writ : 
Conſidering the Pride and Paſſions of Men, and an overweaning Conceit 


of their own particular Ways in point of Divine Worſhip, and the Cere- 
monies of it. But whether theſe Laws were made by the Prieſthood a- 


lone, or by the whole Communion of the Church repreſented, I ſhall en- 

quire hereafter in another Place, 3 | | 
Gregory of Tholouſe, a pretty good Civilian and a Canoniſt in the Ro- 

1Miſh Church, defines the Canon Law to be a poſitive Law, ordain'd and 


given to the Catholick Church by ſeveral Popes, or (at leaſt) approved of 


by them: Directing the Actions of all Chriſtian Believers immediately to 
the Worſhip of God, and to Chriſtian Peace and Juſtice ; (which conſiſts in 


Purity of Faith, Integrity of Behaviour, and in obſerving the Commands of 


God and the Church) but ultimately directing their Actions to the ends of 
Eternal Happineſs. But Gratian himſelf * as well as Piringbius, con- 
founds the Canon and Papal-Law together: 'The latter being only in 
Propriety of Speech ſtiled Jus Pontificium, from the Popes, who were 


the Authors of it, and from whom it had its Force and Authority. 


For this Papal-Law chiefly conſiſts of the Decretum, and the Decretal 


Epiſtles of ſeveral Popes: But the Canon-Law, properly, and ſtrictly 


ſpeaking, is that Law, which conſiſts only of the Canons of General and 
Provincial Councils. But, ſays @ratian, there are ſome of the Canons 


\ which are the Popes Decrees; and ſome of them that are the Statutes and 


Decrees of Councils: And, therefore, the Canon-Larw, in a large Senſe of 
it, is 'Threefold, eig. Firſt, That which is properly ſo called. Secondly 


That which is in Latin ſtiled Jus Pontificium, or, in Engliſb, the Papal- 


Law. And, Thirdly, That which is termd Jus , ee or the 
Law of the Church. The firſt depends on the Canons of Councils alone ; 
and from a Collection of theſe it derives its firſt Original. 'The Jus 


Pontificium, or Papal-Law, was compiled and ma de up of the Decrees 
and Epiſtles of ſeveral Popes, and entirely depends on Papal Uſurpation 
and Authority ; and on the Sayings of the ancient Fathers of the Church. 


And the Jas Eccleſiaſticum, or Law of the Church, contemplates . and 


takes in the State and Government of the Church, and the Laws at this 


Day receiv'd from and by the Church. 1 

Under the Appellation of a Canon, we may reckon every Eccleſiaſti- 
cal Conſtitution whatſoever: And from hence the Word Canon, being 
taken in a large Senſe, is the ſame as a Canonical, or Eceleſiaſtical Con- 


ſtitution. For tho a Conſtitution, property ſpeaking in the Senſe of the 
 Civil-Law, is that Law which is made a 


Emperor; yet, the Canoniſte, by adding the Word Sacred to it, make it 


to ſignify the ſame as an Eccleſiaſtical Canon, Now a Canon is ſo 


called, becauſe it is, or (at leaſt) ought to be a Rule unto every Man's 
Actions in the Affairs of the Church, and of Religion itſelf, by leading 
him to a right and regular way of living in Point of Practice f. But 
ſtrictly taken, it is uſed for a Conſtitution, or Law made and enacted 
in ſome General Council, as in the third Diſtinction here-under 
quoted , where the Reader may ſee the Difference between a Canon, 


a Decree, a Decretal Epiſtle, a Dogma, a Sanition, an Interdift, and 
a Mandatum. And 'tis, moreover, to be obſerv'd ; That every Canon, 
or Eccleſiaſtical Conſtitution may be ſtiled a Law, ſince a Law, diſtin- 
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guiſh'd by the Latin Word (Lex) is nothing elſe but a Conſtitution ro 
duced into Writing. Yea, the Canons of the Church are very rightl 
term'd Ecclefiaſtical Conſtitutions ; but the Conſtitutions of the Cigil. 
Law are in Latin properly ſtiled Leger Seculi, or Secular Laws : And 
from hence the Cicil- Lam in the general Import thereof, is, as it were, 
the Jus Cicium, or a Political Law. | Tags 
The Canons of General Councils, according to J1/idore, in tho 
ſixth Book of his Erymologies *, had their Rife and Beginning 
from the Time of the Emperor Conſtantine the Great. For in 
the foregoing Ages of Chriſtianity, thro the great and raging Per- 
ſecution thereof, the Church in General had but little Power of in- 
ſtructing the People therein, and of governing the Community by any 
known Body of Laws, other than what our Saviour Chriſt and his A. 
poſtles had loft behind them in the Sacred Book of the New Teſtament, 
And from hence it is, according to ſome, that the Chriſtians were divided 
into ſeveral Hereſies, during the three firſt Centuries of the Church; 
becauſe (ſay they) the Biſnops had not the Power of meeting together in 
one Place to confirm the Faith, and to eftabliſh wholeſome Laws and 
Inſtitutions for the Government of the Church at large, till the Reign of 
the aforeſaid Emperor: For he was the firſt of all the Roman Emperors 
that was 4 Chriſtian, and impower'd the Chriſtians to aſſemble freely to- 
gether, and to enact Laws for the Ends aforefaid. I will not here take 


upon me to determine, whether this Grant of Power has done any great 


Service to Religion or not, fince the Clergy in many Places have * it 
into their own Hands: But, ſure I am, they have much exalted and 
magnified themſelves heroon, and from a limited Conceſſion of meeting 
whenever the Emperor thought fit to call them together, (for ſo was that 
firſt Grant) they Have fince in feveral Countries, contrary to the Welfare 
and Peate of the Commonwealth, and the legal Eſtabliffiment of the Civil 
Power, erected themſelves into an Independent State, and do claim to aſ- 
ſetible, whenever they, think proper ea diſturb the Quiet of the Com- 

Prince fall judge it reaſonable and 


De, 9. 197, PP the 
neceflary. DOTS” . e, | 

Pfettenberg, in his aforeſaid Preface or Introduction, obſerves ; That 
the Canon or Feelefiaftical-Law admits of various Titles and Appella- 
tions in our Law- Books. Firſt, ſays he, it is called the Cunon- Larp 
from the Greet Word amor, (as already hinted) ſignifying a Rule; 
becauſe it preſcribes and chalks out to us a Rule or Method for the well- 


governing of our Lives and Actions in Religions Matters, or (at leaſt) 


ought to do ſo f. Secondly, It is in Latin ſtiled Jus Pontificium, from 
the Popes that were the Authors of it (as àaforeſaid), and who are in 
Latin called Pontifices. Thirdly, "Tis term'd Jus Ecclaſſaſticum, from 
the Greek or Latin Word Eccleſia, denoting the Church, which is di- 
rected and goverh'd by it. Fourthly, "Tis alſo in Latin ſtiled Jus Sa- 
crum, either from the Matter and Subject therein contain'd, or elſe be- 
cauſe it is directed to ſome ſacred End and Purpoſe. Fifrbly, "Tis call'a 

us Divinum, not that it did immediately proceed from God himſelf, 


for that is not true; but berauſe it either contains ſome Matters taken 
out, of Holy Writ, or elſe (as the Papiſts would make us believe) that the 


Canons were dictated by the Gift and Inſpiration of the Holy Ghoſt; 
or elſe becauſe they are Concluſions Scree from certain Principles of 
the Divine Law; or, Laſtly, Betcauſe the Canor-Law was made by 

him, 
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ſticum in a general Senſe of them, denote any Rule, according to which 
a Man ought to proceed, and be judged by in Church Matters; that all 
Things may he done Decently and in Order, as St. Paul adviſes, 
We read, that in ſame of the firſt Ages of the Church two or three 
Pioceſſes met together, and did by joint Conſent, ar Suffrages, make 
Canons and Decrees for themſelwves; which, beſides the Canons of Ges 
neral Councils, they made nſe of for deciding; ef {controverſial Matters 
among themſelves, Whereupon in the Provincial Dioceſſes of Aſia, 
Pontus, and the Eaſt, there were ſeveral Canons publiſh'd by the 
Council of Anqyra, Nev:Cefaria, Gangrana; Aut iboh, and Laodicea : 
And theſe Canons were of Force among ſuch Biſhops, by whoſe Autho- 
rity and Suffrages they were made. But afterwards all the Biſhops 
and Churches of the Eaſt were oblig d, by the Authority of the Council 
of Conſtautiuopie. Soon after the Council of Nice theſe Canons were 
collected together; and became of Publick Uſe in the Church, by re- 
jecting and throwing out ſuch as were contrary hereunto. But under 
the Niceue Canons even thoſe were included, which were eſtabliſh'd for 
ſome Dime before this Council was held, in particular Synods and Aſ- 
ſemblies the Nicane Council receiving thoſe Canons t. In the Time of 
1 5 the fourth Century, there were ſeveral Collections of Canons made, 
| - which were of Vſe and Authority in the Chriſtian Church.” And, 
1 | among thoſe, ſoon after the Council of Nice, the Gudex -Canonum of 
_ the Univerſal Church had its Riſe and Beginning: Which Code is alſo by 
another Name in Latin valled Corpus Cum; and that in no wiſe 
-improperly. | For as the Cuil Lat is ſtiled a Corpus furir, or Body 
of Law, in the ſame manner as Hamers Works are ſtiled Corpus Ho- 
meri, conſiſting of all the Books, and the ſeveral Parts thereof,, be- 
longing to that Poet: 80 likewiſe may this Cude be called a Corpus Canes 
nun, and the whole Body of the Canon Lat a Corpus Juris. For Cicaro 
15 in his Letter to his Brother C uintus ohſerves, That the Ward Corps is 
1 taken for any written Body, or Collection whatſoever. And as: the 
= Corpus of the Civil. Lu contains the Digeſt, the Code, the .Nooels, 
: and the brftitutions ; ſo likewiſe does that of the Canon Lat gompre- 
chend the Denreer, be Deoretals, the Aementiuss, and the Extravwu- 
gunts; and alſo the inſtitu tina. 
5 Though ve do not certainly know Who Was the Author af this 
9 -Codexx Canonum, yet, if we may believe ſome Manuſcript Co- 
+ Pies, Stephen of Epheſus tt was the reputed Author thereof, tho 
=_ the rather ſeems to me to be the Enlarger, than the - firſt Compiler 
[i olf it. In the firſt Edition of this ſame Code, We only meet with. 1:38 
I : Canons, wiz. 25 Canons of the Council of Auchra, 14 Canons of | the 
1 Council of Neo-Ceſaria, \59 of the Council of Laodicca and 20 of the 
= Council of  Gangrena ***. This Collection inereaſed in the Time a 
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| the Council of Chalcedon, even to the Number of 207 Canons ; ſo that 
the 25 Canons of the Council of Antioch were added thereunto, as 
were likewiſe the ſeven of the Council of Conftantinople, the eight ot 
Epheſus, and the 29 of the Council of Chalcedon *. And that this 
Code might have full and ample Authority in the Church, it was con- 
firmed not only by the Fathers of the Council of Chalcedon i, but alſo 
by the Emperor Juſtinian himſelf , and afterwards ratify d by the pro- 
tended Power of divers Popes and Councils. But in Proceſs of Time 
various and ſeveral Canons were added to this Code, as the 85 Apoſto- 
lical Canons, the Canous of the Council of Sardica, being in Number 
21, the African Canons, and ſome Canonical Epiſtles written by T heo- 
philus, Dionyſins, Petrus, Athanaſins, and Trmotheus, Biſhop of A. 
lexandria, Greg), 'Biſhap of Neo- Cæſaria, Baſil Biſhop of Cæſaria 
in ' Cappadocia, G 5 
Gennadius, Patriarch of Conſtantinople : And afterwards in Courſe of 
Time, ſeveral Papal Decrees were added hereunto, ſo that after the 
Time of the Nicene Council, the Church began to be govern'd by a 
Twofold Law, viz. by the Law of God, which is founded in the Holy 
Scriptures, and by the Canon-Larzw, properly ſo call d, contain d in the 
Codex Canonum. We have at this Day ſeveral Editions extant of this 
Code, one publiſh'd by Chriſtoph. Fuſtellus at Paris tt, in Folio; and 
another by Gerhard. Theod. Mezier at Helmftadt ***, in Quarto. 
And Juſtelluss Son has again publiſh'd the ſame at Paris ttt, in his 
Bibliotheca Juris Canonici; adding hereunto the Canons of the Coun- 
cils' of Epheſus and Chalcedon. The Code of the Oriental Church, 
Which was confirm'd in the Council of Trullo at the ſixth General Coun- 
-Cil held at Conſtantinople, is in ſome reſpect different from this Code; 
wherein the Canon of the Council of Sardica were omitted, partly 
| becauſe they Were firſt publiſh'd' in Latin, and partly becauſe they con- 
—_— ſome Matters which are contrary to the Doctrine of the Church 
OTL Ome. ne ii enn ade i 
Next to the Code of the Univerſal Church ſucceeded that of the 
> Church: For the African Church not only made uſe of the 
Code of the Univerſal Church, but even us d a particular Collection of 
of their own ***? ; this Collection being made out of ſuch Canons as 
were peculiar to the African Church: As from the Canons of the Coun- 
cil of Hippo, the Canons of the firſt, ſecond, third, fourth, fifth and 
fixth Councils of Carthage, and from thoſe of the ſeventh, eighth, 
ninth, tenth, - eleventh, ' twelfth, thirteenth, fourteenth and fifteenth 
Council of Carthage, and from the Canons of the Council of Miletum. 
This Code, conſiſting of 138 Canons, was firſt wrote in the Latin 
Tongue by an uncertain Author, and by Private Authority alone, tho 
it was afterwards confirm d by the fifteenth Council of Carthage tt, 
either under the Name of the Council of Carthage, or the Council of 
Africa ; and it was then tranſlated into the rec Language, and in- 
ſerted not only in the Code of the Oriental Church, but it was alſo re- 
ceivd by Dionyſius Exiguus into the Code Canonum of the Roman 
Church, and publiſh'd by the care of Zuftellus ****, 
The Church of Rome did alſo, according to the Example of the 
Eaſtern Churches, make uſe of a particular Code of Eccleſiaſtical Ca- 
nont, by tranſlating the Canons of the Eaſtern and Univerſal Church, 
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into the Latin Tongue. This Code of the Canons of the Roman 01 
Weſtern Church contains the Apgſtolical Canons, the Canons of 
the Councils of Nice; Aucyra, Neo-Ceſarea, Gangrena, Antioch, Lao: 
dicea, Conſtantinople, Epheſus, Chalcedon, Sardica, Carthage, Africa, 
a Treatiſe of the Primacy of the Roman Church, the Decrecs of ſeveral 
Popes, as Siricius, Innocent, Zozimus; Boniface the Firſt, Celeftine, 
Leo the Firſt, Hilary, Siniplicius; Felix, Gelafins, Anaſtaſius, Symma- 
 chus, Hormiſda, and Pope Gregory: Leo the Fourth“, and other Popes 
_ appealing to this Code. Creſconius; an African Biſhop, who liv'd about 
the Year 690. has given us an. Abridgment or Breviary of this Code 
in 300 Canons; omitting ſome whole Canons of Councils, and the De- 
crees of Popes. Peter Pithou, in his Hiſtorical Synopfis; takes Notice 
of the Collections of ſome uncertain Canons; yet theſe Collections 
ſeem to me to be the ſame with the Codex Canonum either of the Roman 
or Univerſal Church. We have . ſeveral Teſtimonies from the Briti 


Hiſtorians ; That the Britiſßh Church made uſe of the Code of the Roman 


Church during the Time of 2 here among us: For according to 
Beds, in the fourth Book of his Church Hiſtory t, we read of Theodore 
Archbiſhop of Canterbury, who wrote a Book, intituled, Patrum Ca- 


nones, Which was approvd by the Council of Hereford. He, moreover, 


adds, That in the third Year of King Egfrids Reign“, this Theodore ſum- 
mon d a Council of Biſhops to meet together with ſuch as were acquaint- 
ed with the Laws; and made Choice of the Canonical Decrees of the 
Fathers: And, ſoon after reciting Theodore's own Words themſelves; 
who was Preſident of this Council, he adds, iz. © I intreat you, my 
beloved Brethren, that we all of us preſerve the Decrees and Deter- 
ce minations of the Holy Fathers uncorrupted.” Peter de Marca, in his 


Diſſertation touching the ancient Collectors of Canons, ſays, That the 


Roman Church was govern d only by the Canons of the Nzcene Council, 
- Pope ee the Firſt ſhews, in his Epiſtle to the Clergy of Con- 
Hani ot LL £ | 

Dianyſius Exipuus, who was 4 Scythian by Birth and Nation, being a 
Perſon of ſome — for his 9 g, did, in tho ſisth Semen 
under Theodorick, King of the Gorbs, compile another Code of Canons: 
For he tranſlated the Greek Code of Canons into the Latin Tongue, 


« 


chiefly at the Requeſt of Stephen, Biſhop of Salona. But this Code - 


herein differs from the former of the Roman Church, ſince it does not 
number its Canons and ſerie, and by an uninterrupted Order, but aſ- 


ſigns to each Council its proper Canons; and at the beginning of every 


new Council he alſo begins afreſn to number its Canons. But Diony- 


ſiuss Code extends itſelf to the Number of 165. which is the third Ca- 


non of the firſt Council of Conſtantinople : And of this Council we find 


ſeven Canons in the Greek Code the Univerſal Church; and only 


three in the Roman Code of Canons. After this Dionyſius begins to 

number or reckon Twenty ſeven Canons of the — of Chalcedon; 
and likewiſe to number the Canons of the Council of Sardis, which 
are only publiſnd in the Latin Tongue. But the 4rican Canons at 
length bring up the Rear, being made by the African Councils; and by 
a new way of Numbring, conſiſt of 138: So that this Cade of Dionj- 
fits was partly collected and compiled from the Greek Synods, and 


partly from the Weſtern Councils. This Collection contains almoſt the 


ſame Canons of Councils as the Greet Code of the Univerſal Church 
| C publiſh d 
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— publiſh'd by Julſtellus in the Year 1590. Soon after this a Colle&ioh of 
[1 | Papal Decrees down from the Time of Siricins to the Papacy of Anaſtaſ.s 
[ || was ſubjcin'd hereunto, to which Collection is prefix d an Epiſtle directed 
Ball to Julian the Presbyter, who liv'd towards the end of the ſixth Century. 
Ml [here are ſome Decretals added by other Perſons, being ſuch as were 
{| enacted from the Time of Pope Hilary to that of Pope Gregory the 
(| Younger. This Code of Dionyſius was receiv'd by the Roman Church, and 
| offer d by Pope Adrian the Firſt to Charlemagne then being at Rome 
| for the Government of the Weſtern Churches, tho" tis a great Doubt, 
} whether it be {till remaining, and whether it was receivd in France, 2” 
| according to the Opinion of Sirmond in his Preface to the ancient 99 
Ml | | Councils of France. Yet Anton. Pagus, in his Criticiſm on“ Baronins, L, 
if | thinks, that the Decretal Epiſtles of the Popes were ſometimes uſed by _ 
Ul the ancient Synods of France. About the ſame t me Fulgenius Ferran- 1 
nn | dus, a Deacon of the Church of Carthage, who livd in the Days of 3 
1 ; | Juſtiniant, made an Abridgment of the Canons, wherein he has included * 
I all the Diſcipline of the Canons within the Compaſs of 232 Chapters, : 
| having a good Regard to ſeveral Matters therein contain d; and has BH 
ö | alſo plac'd theſe Canons and Decrees, as they do beſt agree unto each . + 
ll Chapter. Baronius, without any reaſonable Foundation, confounds this = 
1 pern with Creſconius: But Maſtricht has fully ſhewn the Agreement 1 
| and Diſagreement of each of them, Peter Pithou firſt publiſh'd this 1 
1 | | Agreement in Latin from a Manuſcript Copy belonging to the Church i 
I)! of Troyes; and afterwards the ſame was again publiſh d at ff Paris, 8 
W | + with the Code of the Roman Church by Chiflet, in Oct av. "4 
| About the ſame time alſo, wherein Juſtinian reign'd, John of An- p 
| tioch, (commonly call'd Scholafticus) Patriarch of Conſtantinople***, like- = 


1 | | | wiſe diſtributed all the Eccleſiaſtical Canons, which had 5 Force in 3 
1 8 the Eaſtern Church, into 50 Titles, aſſigning to each Title ſuch Ca- 4 


nons as had been made and eſtabliſh'd either about the ſame Matter, 1 
or elſe touching Matters of the like Nature. In this Collection he has „ 
inſerted the 85 Apoſtolical Canons, the 20 Canons of the Council of 1 
Nice, the 23 of the Council of Antioch, the 59 Canons of the Council of 
Laodicea, 21 Canons of the Council of Sardis, the 20 Canons of the 
Council of Gangrena, the 25 Canons of the Council of Ancyra, 14 
Canons of the Council of Neo-Cz/area; fix of the Council of Conſtantinople, | 1 
ſeven of the Council of Epheſus, 27 of the Council of Chalcedon, and 68 5 1 
Canons or Decrees of St. Baſil, as he is called, without obſerving, | 2” 
any Order of Time or Series of Numbers. But he was the firſt of the 9 5 
Greeks that added the 85 Apoſtolical Canons, the 21 Canons of Sardica 
and the 68 Canons of Baſi/ ; which he has tranſlated at large, and not 
given us in Brief, Pope Nicholas the Firſt ſeems to have a View to 
this Collection; and, by way of Reſpect, ſtiles it a Concordia Canonum : 
Becauſe all the Concordant Canons, as ranged and diſtributed under 
certain Heads and Chapters, were herein reduced to a perfect Harmony 
and good Agreement with each other. And tho Fran. Floreus aſcribes 
this Work to Theoderet Biſhop of Cyrus, who liv'd 130 Years before 

Scholaſticus ; yet Chriſtoph. Fuftellus has ſufficiently ſhewn from ancient . 
Manuſcripts, That this was the Collection of Johan. Scholafticus. 
There is a Nomo-Canon of the ſame Scholafticus now extant conſiſt. 


ing of fifty Titles, wherein he reports an Opinion extracted from the Ca- 
8 | nons, 
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nons of Councils, and ſubjoins a Decree of the Emperor Juſtini an 


in his Novels . But tho this Collection was made by private Hands; 

et it was herctofore of great Authority in the Church, till it was a- 
Lolifh'd by Photius's Nomo-Canon, as being a more full and compleat 
Collection. This Collection of Scholafticus continu'd in Manuſcript al- 
moſt unknown to the World for many Years, till Chriſtoph. Fuſtellus 
firſt publiſn'd it in his Bibliotheca Furis, having procurd the ſame from 


his Son Hen. Fuſtellus. 


The next Collection of Canons was that which was made by 
Martin Bracarenſis, a Spaniſh Biſhop f, ſoon after the middle of 


'the ſixth Century. For it being found, that the ancient Verſion 


was in no wiſe accurate, he, with much Pains, made a new one 
and adorn'd it with a great deal of Learning. 'This Work is divided 
into ten Parts. 'The firſt Part contains ſuch Canons as relate to Perſons, 
Eſtates and Church Rites and . Ceremonies. The ſecond. treats of ſuch 


Things as appertain to Laymen (as we call them). But tho he tranſla- 


ted. ſeyeral Things from the Greek ; yet he has made a Mixture of ſome 
Things by borrowing from the African and Weſtern Councils, and alſo 


from thoſe of Spain; as from the firſt Council of Toledo, and from the 


Councils of Bracara, where he was Biſhop. - 'There are two Editions of 


this Collection; the one called the Old and Fulgar Edition, which we 
meet with in the Collection of Councils, and in the Bibliotheque of the 
ancient Canon-Law ; the other called the Modern Edition, which (Gar- 


fias a Loyaſa ſays) he publiſh'd from ancient Manuſcripts in the Col- 


le&ion of Spaniſh Councils. i e e 
oY ection of Creſconius, an African Biſhop, ſtiled 
alſo by the Title of Concordia Canonun, and compil'd in the ſeventh 


Then follows the, Collecti 


Century; in which Collection we meet with all the Canons of Councils 


entire, and the Decrees of the Popes ; which Collection is diſtinguiſh'd 
from an Abridgment of the Canons made by the ſame Author. We find 


this Collection in the Bibliotheca Furis, firſt publiſh'd from a Manuſcri 


Copy in the Library at Clermont. In the twelfth Century was publiſh'd 
a Synopſis Canonum in Greek and Latin, which is aſerib'd to Alexius 
Ariſtinus, and was made by Order of Johan. Comnenys, Emperor of 
Conſtantinople ; wherein the Order of Councils is well obſerv'd tf. But 
ſince Alexins Ariſtinui himſelf, in his Scholia on this Synopfis, criticiſes 


on the Author, we may conclude him not to be the****Author : And about 


the middle of this Century, Maſter Simeon, a Lawyer, wrote an Epitome 
of the Canons, but in a Method and Order different from the former f. 
For he firſt places the Apoſtolical Canons, then thoſe of the General Coun- 
cils, and then next come thoſe of particular Synods, as that of Ancyra, 


Sardica, Neo-Ceſarea, Gangrena, Antioch and Laodicea: And, moreover, 


he has added the 4frican and Trullan Canons, and the three Canonical 


Epiſtles of Baſil. At length, Arſenius, a Monk, and afterwards Pa- 


triarch of Conſtant! ay pg 26 Theodor Lafcharis the Younger, about the 
Year 1255, collected a 5 Canonum out of the Councils and Fa- 
thers ap rov'd of in the Trullan Council; in which accurate Method is 
8 the whole Knowledge of Canonical Diſcipline, under One hun- 
dred fifty one Titles; and in the end of each Title he has added ſome 


Heads of Concordant-Laws. Therefore this Work in all its Manuſcript 


Copies goes alſo by the Title of a Nomo- Canon. Theſe three Epitomies 
7 57 | Tr. WAP 
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were firſt publiſh'd from the Manuſcript Copies of the French King's Li- 
orgy together with ſome other Collections of Canons of the ſame 
Kind in the Pibliotheque of the ancient Canon-Law. 'There are ſome 
other Collections of Canons, which were receiv'd in the Greet Church; 
but they are ſuch as were made by private Hands, which Biſhop Bece- 
ridee has recorded in his y nodicon, with the other Canons of Councils, 
wherein we have & particular Collection of Canons belonging to the 
Greek Church: And herein we meet with the Syntagma Alphaleticum 
of Mat. Blaftar, containing all Things that are comptehended in the 
Sacred Canons of the Church. Conſtantin. Harmenopulns, a Judge of 
Theſnlonica, who liv'd about the middle of the Twelfth Century, has 
alſo-given us an Epitome of the Sacred Canons, out of the Canonical 
Code of the Eaſtern Church, which Freherns publifh'd. 8 7 
The Weſtern Church had alſo their Code of Canons, (beſides the Code 
of the Univerſal Church) which they made uſe of; and hereupon the 
Callican Church had their Code turn'd into Latin *, For it is ſaid 
in the Bibliotheca Juris above-mentioned; That even the Calli- 
can Church mide uſe of the ancient Canon Lato, cia. That of the 
Four firſt General Councils, and all thoſe Canons, which were confirm'd 
by them, and receiv'd by the Catholick Church : But yet it was not 
according to the Tranflation of Dionyſius, but atcording to another 
more ancient Verſion, 28. That which is contain'd in T/dore's Collecti- 
on of the Councils publiſh'd at Cylogu. The Council of Paris men- 
tions the Chdex Canonum of the Gallican Church in a Cauſe of Pre- 
textatus, Biſhop of Rheims; and Gregory Turonenſis, in his f Hiſtory, 
ſtiles it a Book of Canons, ſaying, ** That King Chilperick has inſert- 
\ <4 a new Canon thereinto, which is in ſome Meafure Apoſtolical; 
© and that this Canon was not in the old Chae of 'Canogs of the Uni- 
© yerſal Church”, But it appears, that the Apoſtolical Canons were not 
»receiv'd by che French King before this Time, but were then altoge- 
ther unknown to that Nation. Sigebert, King of France, in a Letter 
to Deſſderiut, Biſhop of Quere, rofeſſeAly declares his Deſign of pre- 
ſerving the Canonical Deerees and Rules of the Church, as his Parents 
before him had obſerv'd them. Aud the French Biſhops'under CHilde- 
Bort, King of the Auſtraſti, or of that People now called Lorainers, in 
- the Council of Metz, removd Ægidius Biſhop of Rheims from his 
Sacerdotal Order, upon their reading the Canonical Sanctions. Nor do 
IJ in the leaſt doubt, but that the Spaniards, in the Beginning of Chri- 
ſtianity among them, did make uſe of the Law of the ancient Canons 
contain d in the Code of the Univerſal Church ** ; having ſo great a Zeal 
and Affection for it, that whenever they ſubſcrib'd to their Synods, they 
always us'd this Form, i. 4 the Authority of the ancient Canons, 
as we may obſerve in their 'Subſeriptions to the Sacred Council of To- 
lello, and others. And the Council of Bracara, held A. D. 563. expreſſy 
mentions the Code of the aforeſaid Canons, in theſe Words, 7iz. © Bi- 
©ſhop Lucretius ſaid, I think it neceſſary, if it pleaſes your. Brotherhood, 
that the Inſtitutions of the Holy Fathers ſnould be made known to 
you by being acquainted with the ancient Canons; and tho all of 
"them need not be read, yet ſome few of them ought to be read for 
„ inſtruting the Clergy in Church Diſciptine”* And all the Biſhops 
hereunto made Anſwer, 'That it was their Pleaſure that it hould be ſo; 
and ſo onwards. To this Spaniſh Collection we find ſome Conſtitutions 
| 5 of 


” 
r — x 
» Aa ij _— "0" "5 


* Pref, Biblioth, Jur. Canon. vet, + Lib. 3. cap, 18, ** DiRaBiblioth, p. 24. 


my 


= 4 8 3 TE Ree : Y 
5 F e r 8 — . . 83 1 2E 
: £ 4 * 2 2 N 2 33 5 * 194 2 1 ei ht . — - N 
x : : % 4 ©. oi We 0 * — by” * bo ” — ny Ms IIA? 2 17 OW . Sono ror, DIO - te FOI CL I S Sp . bt f . 8 
2 Sf Ag * NA "In 8 5 28 297 3 e 23? k : vie Ret Þ £8 A 3 EO MEE ĩ V ĩðᷣ . oye Fog oh, 1 3 N r * TER IA he 8 D . S 3 PPV 
<2 q 1 N 5 is WEE OL S..... WL EY, FL 9 2 . 3 8 2 8 F 2 . 3-46 LIE XY EP? EY 8 22 7 ee n To Es 8 2 S © Wow RVC 7 IO oi SS Res 
5 5 N 5 „ MM 1 N on 7 * Wo n 3 n 2 - F e 5 22 IRRIIAS» 22 "1 8 FS SEED Se e 1 2 
N „ I r Lo ES A "I! OE Fe S 2 o or eo . 75 CE Fre 5 . 0 fre, „ A ORE I'S PO CE EO A re $1 e Mer ee nts FF 7 e Ne e 
A N 3 x Sobel DK Se EINE A SORE LOS, IA of = 5 57 LS 3 A {a be 23. 3 ö —4 2 ks Eo DOS ”, a * * s. 5 3 EIS r V £ S B ret et 3 Fon * — 
— LITE SR tun - La Ns 2 8 p 5,06 - Ws 5 838 ad. 5 - n e eee 22 n 8 r a q * N ** 8 n * I 
N - e get DE 7ꝓ%ꝓ%ꝓꝙꝙꝙꝙC . ö 1 n A : I * * 
' 


An Hiſtorical Introduction. 


of the Gallican Church, and ſome Decretals of Popes added and in- 
ſerted. We meet with ſeveral ancient and modern Canons of the 
Britiſh Church, in Sir Henry Spelman's Edition of the Engliſh Councils; 
from whence tis plain, That the Engliſh made uſe of the Greek Canons, 
and alſo of the 4frican and Callican Code, as Maſtricht obſerves, who 
out of Bede has given ten Canons of the Britiſh Code. 

After the Collection of the Canons ſucceeded the Penitentials of the 
ancient“ Church, from whenee the Canon-Law has borrow'd ſeveral 
Things, as may be ſeen particularly in the Decretum, if we examine the 


Rubricks of the Decrees. 'Theſe Penitentials were introduc'd into the 
Chriſtian Church, the better thereby to aſcertain the Degrees of Publick 


Pennance receiv'd in the ancient Church} : But theſe Penitentials 
were never eſtabliſh'd by Publick and Canonical Authority. And the 
Council of Paris order'd ſuch of them to be aboliſh'd as were written 
contrary to the Authority of the Canons f. Burchard Biſhop of Worms 


mentions three of theſe Penitentials in a very particular manner; and 
out of theſe three he has collected his large Volume of Canons. And 
the firſt of theſe three was in the Roman Penitential, the ſecond was 
that of Theodore, and the third was that of the Venerable Bede. 
The Penitential of Pope Gregory the Third is ſtill extant in one of the 


Volumes of the Councils. Caniſius has publiſh'd the Penitential of Ha- 
lithgarins Biſhop of Cambray ; and the Penitential of Gregory the 
Great is much extoll'd by the Papiſts ff. And in our Libraries we have 
ſtill extant the Penitentials of Peter Pictavienſis, Peter de Flameſ= 
burgo, and of Alan de Inſulis. Father Morin in his Book of Publick 
Penannce, has collected ſeveral of theſe Penitential Canons; and ſo like- 


wiſe has Anton. Auguſtinus. Hereunto we may alſo add the Peniten- 
tial Book of Rabanus Maurns, wherein he diſcourſes of the various and 


ſeveral Kinds of Eccleſiaſtical Puniſhments. But when the Rigour of 


Publick Pennance ccas'd in the Church, the uſe of Penitentials then 


ceas d alſo. Dn Freſne informs us, That the Penitentials or Book of 
Pennance, was a Book containing ſuch Matters as related to the impo- 


| ſing of Pennance, and the Reconciliation of the Perſon that ſuffer d 


Pennance. But to proceed, 
It has been already obſerv'd, That that Part of the Canon-Law, which 


is ſtiled 7us Pontificium, or the Papal-Law, and of which I am next to 


treat, is diſtinguiſh'd and ſeparated from the Canon- Lam properly ſo 
called ; it being that Law, which conſiſts of the Reſcripts, Decretal 
Epiſtles and Conſtitutions of ſeveral Popes, which they publiſh'd from 
time to time on the vaſt Increaſe of the Papal Power and Authority. And 
this Part of the Canon-Law had its Riſe and Beginning from the Ruin 


of the Roman Empire, being built and founded on the Papal Power 
alone. For after the Seat of the Empire was tranſlated from Rome to 
Conſtantinople, ſeveral of the Europeans began to revolt and fall off 
from the Empire; and even before Jak. ans Time the Gauls, Spani- 
 ards, Germans, and ſoon after his Death the Fali ans ſhook off the 


Yoke of this mighty Empire. For Gaul was then in Subjection to 
the Kings of the Franks, Spain to the Gothick Kings, Italy to the 
Kings of Lombardy, and Germany was govern'd by ſeveral of its own 
Princes. For in thoſe Times we meet with no other Right of Govern- 
ment acquird, but what was 2 by the Sword; all manner of 

| Learn- 
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Vid. du Freſne Pznitentiale, f Edm. Martene de ant, Fccl. Diſc, cap. 17. + Thomaſin, e. 1. 
N. 11. * Caye Script, Ecclef, Hiſt. Lit. p. 327. ff. Du Freſne, c. I. 
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Learning, being eclips'd under the Covert of the groſleſt Ignorance. The 
Laws which then govern'd were deriv'd from thoſe People, which the 
Romdgus deem'd Barbarians, iz, from the Franks, Got hi and Lombards ; 
the Reman Law lying-bury'd under that rude Chaos of Things, and Con- 
fuſion of Manners, which every where appear d at that Time. But owing 


this Period of Darkneſs, the Zeal and Affection, which even ſome of thoſe 


Men bore to the Chriſtian Religion, was ſo great, that many of them 
were prevail d on to Reverence the Biſhops and Clergy to ſuch a Degree, 
that almoſt all the People voluntarily ſubmitted themſelves to the Com- 
mands of the Church, and to the Juriſdiction of the Biſhops of Rome: 
Giving very ample Teſtimonies of their Picty in building Churches, Sacred 
Colleges, and ſplendid and magnificent Monaſteries which were erected 
in thoſe Times of Ignorance, and are ſtill enjoy d by other Nations and 


People ſuccecding them. Princes being thus o ercome by the Means of 


this Charity, and prevail d on by the Artifices of the Clergy, did with 
great Ardour embrace and receive the Canons of the Church, and the 


Writings and Opinions of the Fathers; and at length the Decrees and 


Conſtitutions of Bopes: Which proceeding from Men of Learning, made 
a great Figure among the rude and unpolith'd Laws of thoſe People, and 


in that Age of Darkneſs. And hence it was, that they were better affect- 
ed to the Canons of the Church, than to their own Laws. Touching 


the Canons of Councils, Juftinian order d and eſtabliſh'd, That the Pe- 


crees of the four firſt General Councils ſhould be held and eſteem'd in 


tho ſame Manner as the Holy Scriptures themſelves; namely, The Coun- 
cils of Nice and Conſtantinople, the firſt Council of Epheſus, and that 
of Chalcedon; and their Canons ſhould be obſerv'd as Laws for the 
Chriſtian Church; By Decrees I here mean ſuch Ordinances as relate to 


Matters of Faith and Doctrine; and by Canons ſuch. Laws as relate to 


the Actions and Manners of Men, and to.Church-Diſcipline. After 


Zuſtiniqn's Time the Authority of Canons made and publiſh'd either by 


General or Provincial: Councils increas'd apace, as did alſo the Writings 


of the Fathers of the Church; and after this the Deciſſong of Eccleſia- 
ſtical Controverſies made by ſeveral Popes, which could not be drawn 


from, and determin d by the Canons of Councils, and the Writings of the 


Fathers. For the Popes, upon Application made to them in ſuch Caſes 


where theſe Decrees and Canons were ſilent, did after the manner of the 
Roman Emperors, write back their Thoughts and Determinations; and 
theſe Determinations were ſtiled Reſcriprs or Decretal Epiſtles, having 
the Force of Laws: And, according to the Reſcripts, the Law was for 
ſome Ages govern'd and directed in the Eccleſiaſtical Courts, when the 
Power of the Clergy was rampant, and the Pope domineer'd over all 
Chriſtendom, But there was no certain Eccleſiaſtical Law reduced into 
Writing, till the Time of the Emperor Lotharius. 


Among the moſt celebrated Collectors of the Papal Law we may reckon 


Thaore Mercator, by ſome called Piſcator ; whoſe Collection of Councils 
and Decretals is ſtill extant, being made in the eighth Century: Where- 
in we have the Decretal Epiſiles of the firſt Popes or Biſhops of Rome, 
from the Time of Clemens Romanus (as is pretended) to that of Pope 5S;- 
ricius; Whereas thoſe, after the Time of Pope Siricius, are hardly to be 


met with, But tho Pope Nicholas the Firſt approv'd of theſe Decretals, 


yet ſome of the Papiſts themſelves have plainly rejected them as ſpu- 
rious. Anton. Poſſevine, in his Apparatus, ſays, That Iſidore Hiſpa- 


lenſis 


— — 


* Vid, ver. Burchard. 
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An Hiftorical Introduftion. 


lenſis was the Author of this Collection; but then again like a Jeſuit he 
contradicts himſelf, But Caſpar Ziegler has ſufficiently ſhewn, that Hi, 
palenſts could not be the Author; becauſe in his Work he takes Notice 
of the * ſecond and 7 ſixth Councils of Toledo; ſo that he wrote forty 
Years and upwards after the Death of 1T/aor. Hiſpalenſis, who dy'd in 
the Year 636. And, morcover, becauſe he has inſerted in his Collecti- 
on the Letters of Pope Gregory the Second, Pope Gregory the Third, and 
Pope Zachary, who all fat in the Apoſtolical See after the Year Joo. 
And Plettenberg for the ſame Reaſon ſeems to be of the ſame Opinion, 
Nor is this Collection reckon'd among the Works of 1/idor. Hiſpalen/is 


. 


by Braulius and Idephonſo, nor by Gria/ius and Loayſa, who publiſh'd 


the ſame from ancient Examplars. Luitprandus in his Chronicon, 


touching this Author, ſays, That Iſidor Biſhop of Xativa, who was preſent 
at the Rrcenth Council of Toledo, compiled the Order of that Council 
and a Collection of the Councils, which in his CHronicon is ſtild the Col- 
lection of Jſidore Piſcator or Mercator (as you pleaſe) for ſuch. was 


Joes Sirname. But ſome will have it, this Compiler was called 7{dore 


eccator, becauſe formerly ſome Biſhops, were wont to inſcribe them- 
ſelves in Councils by the Appellation of Peccatores ; as appears from 
the third Council of Paris, the, ſecond and third Comeit of Tours, 
and the firſt Council of Maſcon. The Centuriators of Magdeburg were 
the firſt among the Proteſtants that, diſcover'd this grand Impoſture of the 
Papiſts; againſt whom the Jeſuit Turrianus has undertaken to defend 
this Collection: But David. Blondel, a Prenghman of great Learning, 
has very fully detected this Fraud, who publiſh'd the ſuppoſitious Epiſtles 
which. I{dore Mercator aſcrib'd to ſome of the Roman Popes. Where- 
fore we may reckon Jardanus Chryſopolitanus to be the moſt ancient 


Colle & or of the Papal-Law, whoſe, Work, bearing the Title of Candela, 


was never printed, but remains ſtill in Manuſcript. In the Beginning of 
the tenth Century Regino an Abbot of the Monaſtery of Prumienſis 
did by Rathlode's Order, who was Archbiſhop of Treves, compile and 
publiſh two Books touching Church-Diſcipline from ancient Canons, and 
particularly from Payal Decrees **, 

In the eleventh. Century Burchard Biſhop of Torms, a Heſſian by 
Birth and Nation jt, at the Requeſt of Branicho Provoſt of the Church 
of Mors, began to digeſt the Eccleſiaſtical Laws for the Advantage of 
his own Church : And this he did out of the Holy Scriptures, the Ca- 
nons of the Church, the Decrces of Popes, and out of the Writings of the 
Fathers, and Penitentials of the ancient Fathers. 'Fhis Collection he 
entitled, Magnum Canonum Falumen, and diſtinguiſh'd it into 20 Books 


or Titles. But in collecting this Work he has not ſhewn much Judg- 


ment, having inſerted ſeveral ſpurious and ſuppoſitious Matters out of the 
Pſ[eude-Ifidore ++. About the middle of this Century he was ſucceeded in 
his Undertaking by Anſelm ae who wrote a Collection of Cano- 
nical Sentences, which contains alſo ſeveral Things equally *** Spurious. 
'Tho' ſome deny Anſelm to be the Author of this Collection, becauſe it 
exhibits ſome Decrees of Pope Urban the Second, and fucceeding Popes, 
who (notwithſtanding) liv'd after Anſe/m's Time. Then about the End 
of this Century Je Biſhop of Chartres ttt, collected the Decretum, 
being divided into ſeventeen Parts; and the Pannomia, by others called 
the Pannormia, Which was divided into eight Parts. In which Books he 


xvii 


chiefly 


— 


A. D. 675. 1 A. D. 681, + A. D. 719. * Balnz, Pref. ad Ant. Anguſtin. de Emend: Grar, | 
on Cave ut ſupr. p. 437. 


{1} Cave ut ſupra, p. 415. At Maſtricht. N. 254. *** Maſtricht. 261. 262. 
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xvili An Hiftorical Introduction. 
chiefly follows Burchard. But ſome aſcribe this Pannomia to Hligo 
Catalaunus. Much about the ſame Time Deus-Dedir, a Cardinal Pres- 
byter of the Church of Rome *, made a Collection of Canons, according 
to Baronius : But he wrote before Too, tho he liv'd in [0's Time. 
Of this Author's Verfion there are two Parts. The firſt Part treats of 
the Privileges of the See of Rome; and the other Part of his Work was 
a Collection of Canons. Blondel ſays, That the Collection of Canons 
compil'd by Deus-dedit, was taken from the Ouiſquilliz of Pſeudo- 
T/idorus. Gregory the Prieſt alſo made a Collection of Canons, which 


is ſtiled Polycarpus; and Bernardus Papienſis alſo made a Collection of 
Canons ſtiled Populetum f: But both theſe are very obſure. But I 


know not whether this Collection of Gregory's ought to be referrd to _—_ 
the eleventh or twelfth Century; which Collection is not printed as I | Bu 
know of, but may be found among the Manuſcripts in the Vatican Li- . £ 

Be is ſaid to have ſucceeded theſe Perſons in the fifth Year of Þ 
Frederick the Emperor, who wrote a Book De Concordantia Diſcor- 9 
dantium Canonum + ; and divided it into two Parts: The firſt is divided ' T 


into ſixteen Diſtinctions; and the ſecond into thirty Teven Cauſes by di- 
vers Queſtions. And this Book from the Author's Name is ſtiled Omne 
Bovum, And, in the Time of Pope Alexander the Third, formerly a 
Monk of Bononia and then a Cardinal, he was followed by Gratian **, 
who added many Things hereunto ; and out of ſixteen he made them 
an Hundred and one Diſtinctions; and by his Means the Doctrine of the 
Canon-Law is become more Authentick: And for this Work Pope 
Alexander made him a Cardinal. Gratian, as Omnibonus had done 
before him, entitled this Work, as aforeſaid ; becauſe he hereby endea- 
vour'd to reconcile the Decrees of the Church, as they differ d from the 
Canons thereof, to each other ff: And after he had compar'd the ſame, 
he dedicated it to Pope Eugene the Third # ; tho' it does not equally 
appear that it was ever confirm'd. But this Colle&ion was taken from 
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Dionyſius Exiguus, Iſidore, and other Collectors of the Canons, and 2 
chiefly from Burchard and Ivo, but written in a different Order and | 
Method. But I ſhall now haſten to that Part or Volume of the Canon- 3 
Law, vulgarly ſo called, which is in Latin ſtiled the Decretum, and 5 
in Engliſh the Decrees; being now in Uſe in the Schools. Y 
This Work was in the firſt Place compil'd by Ivo Biſhop of Chartres, 7 
as aforeſaid ; and was at length amended and compiled de novo by * . 
tian an Etrurian or Tuſcan Monk of the Benedifline Order ***, whilſt . 


he was a Student at Bononia in the Monaſtery of St. Felix; and was 
afterwards confirm'd and approv'd of by Pope Sixtus the Third: But 
Alexander, in the Preface to his Work, ſays, 'That Gratian liv'd in 
the Year 1150. at Bononia, and compild this Book in the Monaſtery 
of St. Proculus ; it being the Book, which Pope Innocent the Third 
read there as a Profeſſor of Divinity. And tho Gratian's Book be ſaid 
tobe an Undertaking of a private Nature, as being compil'd by a private 
Man ; yet becauſe it is Bk in the Schools, and commonly approv'd of 
by the People, it is binding and valid ; and may be quoted and made 
uſe of for the Deciſion of Cauſes, where the Papal Law prevails. 
Trithemius and Maranta ſay, it was approv'd of by Pope Eugene the 
Third. But whoever firſt approv'd of it, it does not much import, 


ſince 
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An Hiſtorical Introduftion. xix 
ſince it is at this Day undoubtedly an Authentick Book in all the Popiſh 
Countries: Becauſe Pope Gregory the Thirteenth has confirm'd it in 
his Bull granted to the Printers, calling it, with the Decretals, the 
Sextus Decretalium, and the Clementines, by the Name of the Body of 
the Canon-Law. Now this Volume of the Canon-Law called the De- 
cretum is divided into three Parts, according to the Number of the ſe- 
veral Subjects it treats of. The firſt is ſtiled the Di/tinttions, the ſe- 
cond is term'd the Cauſes, and the third is a Treatiſe concerning Con- 
ſecration. The firſt Part treats of the Principles and Elements of this Law, 
and of the ſeveral Parts and Species thereof, and of the Rights of Ec- 
cleſiaſtical Perſons; and this Part conſiſts of an Hundred and one Di- 
ſtinitions. In the Twenty firſt of theſe Diſtinctions we have the Ele- 
ments and Principles of this Law laid down and deliver'd to us. Then 
in the Seventy three following Diſtinctions we have an Account of the 
Origin of the Clergy, the Form of their Inſtitution or Ordination, their 

Manner of Life, Offices, &c. And the eight laſt of theſe Diſtincti. 
ons treat of the Pope's Juriſdiction. The ſecond Part of the Decretum 
exhibits to us an Account of Judicial Matters, and ſuch as relate to the 
Affairs of the Church in Point of Judicature : And this it does by the 
Means of Thirty fix Cauſes, ſo called; becauſe ſome certain Cauſe or 
Caſe in Law is propounded at the Head or Beginning of the Law ; cer- 
tain Queſtions afterwards ariſing from thence to be decided thereupon. 
And the third Part of the Decretum contains a Diſcourſe of the Juriſ- 
_ diction of the Eccleſiaſtical Miniſtry ; giving an Account of the Laws 
Rites and Ceremonies of the Church, and of Ordinations and Conſe- 
crations ; and all this it does in five Di/tinfions. But all theſe Things 
for the ſake of Memory, are ſumm'd up in theſe Verſes, 


Una cum centum Diſtinctio fit tibi primd : 
Sex ac triginta Cauſe ſunt parta ſecundd ; 
Tertia conſecrat ac finit Diſtinio quinta. 


And tho it be doubted, whether tho Treatiſe touching Pennance, 
and the third Part of the Decretum be Gratian's or not, becauſe he 
does not ſeem very Orthodox in theſe two Parts“; yet they are for the 
moſt Part aſcrib'd to him, the Stile well agreeing with the other Part 
of his Writings ; and he himſelf appeals to them as his own f. But tis 
certain, that by the Number of Chapters no Volume was thus diſtin- 
guiſh'd before the Edition publiſh'd by Anton. Contius. And, again, he 
ſoon after ſays, That this Treatiſe touching Pennance ſeems not to be 
Gratian's, but that of ſome other Perſon a little more ancient, and be- 0 
| fore him: For this whole Treatiſe ſeems to have been a Tranſlation, : 

and is not to be met with in the ancient Examplars. In the firſt Part 
of the Decretum the Number of the Diſtinctions is to be quoted, and 
ſometimes the Initial Words of the Canon or Chapter; and theſe pro- 
miſcuouſly put together with the Number of the Diſtiuction itſolf ; as 

may be ſeen in the Explanation of the Maginal Quotations from the 
Books of the Canon-Law prefix d unto the Body of this Work. In the 
ſecond Part the Number of the Chapter, Cauſe and Oneſtion is quoted: 
And the ſame alſo is obſerv'd in his Treatiſe touching Pennance** ; only 

with the Word Pen, being addedtt. In the third Part the Number of the 
e E | Chapter 


*Maſtricht. N. 320. Fran. Flor. Tract. de Authorit. Collect. Gratian, + Ant. Aug. lib. 1. Dial. 18, 
p. 288. + Maſtricht. N. 322, ff 62 Diſt. cap, 22. 12 Q. 1. cap. 13. {ft Pen, 5. Diſt, cap. 6. 
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Chapter and the Diſtinction occurs, with the Word or Syllable Con. 
added thereunto. The Numbers and Summaries of the Chapters were 
not added by Gratian himſelf ; but the Numbers were firſt added by 
Juton. Contius, and the Summaries ſeem to have been added by Degrees 
by ſuch as publiſh'd the firſt Editions of his Works. | 

* Altho' this Work was wrote by private Authority (as already re- 
mark d) yet it was immediately receiv'd in all Places; ſo that the 
Popes themſelves did often appeal unto Gratian: But it no where 
appears, that Pope Eugene the Third eſtabliſh'd it by any Publick Law, 
tho' it was tacitly promoted by the See of Rome for the better advan- 


cing the Papal Authority, and for ſuppreſſing the Power of the Empe- 


ror. From hence it was that the Decretiſts had their Riſe and Begin- 
ning, even under the Reign of the Emperor Frederick Barbargſſa; 
who, by endeavouring to defend the pretended Rights of the Pope, did 
all of them in a great Meaſure give Birth to that long conteſted Dif- 
pute between the Guelphs and Ghibelins. But fome of the Papiſts 


do even confeſs, That this Part of the Papal-Law was never other- 
wiſe recciv'd, than as Credit was given to the Author. For tho 


this became a Work of great Authority among ſome, yet others have 
found ſeveral Errors of a monſtrous Size therein * ; and (particularly) it 
has been thought worthy of. Correction, becauſe it contain d ſeveral 


Things not only falſe and fpurious , but nefarious + and uncertain too **, - 


And, among theſe Things, it muſt be own d ; That ſeveral Things were 
found therein contain'd, which plainly overthrow the affected Monarchy 
of his pretended Holineſs. Dr. Duck will have it, That Gratian 
compil'd this Book of Decrees under the Papacy of Pope Eugene the 
Third, about the Year 1157 ; extracting the fame from the Canons of 
Councils, the Opinions of the Fathers, and from ſuch Papal Conſtitutions, 
as the Popes either made and publiſh'd of themſelves, or elſe by and 
with the Advice of the Cardinals; to which he added ſome of the 
Imperial Laws: Moreover, inſerting therein ſome of his own Sayings, and 


ſome Rubricks added thereunto. But the Authority of all theſe Laws 


(ſays he) thus compird, is now much diſputed, through the frequent Mi- 
ſtakes of Gratian in quoting the Canons of Councils, the Sayings of the 
ancient Fathers, and the Papal Conftitutions themſelves : For many of 


theſe in their Originals, from whence taken, are found quite otherwiſe 


than Gratian has reported them. And his Sayings and Rubricks meet 
with little or no Credit and Authority among learned Men; becauſe, 


as a private Man, he had not the Power of enacting Laws. And the 


Canonifts make no other Account and Uſe of his Sayings and Rubricks 


than they do of the Opinions of one of their own Doctors or Maſters ; | 


herein differing from Gratian, and only giving him the Power of inter- 
preting, and not of making Laws. But the Canonifts ſay, That 
this Code has been approv'd of by Cuſtom and common Uſage ; and 
ſetting aſide the Rubricks and Sentences of Gratian himfelf, tis 
publickly read in Foreign Univerſities, and receiv'd in the Courts of al- 
moſt all Chriſtian Nations, eſpecially ſince the Confirmaticn of it by 
Pope Gregory the Thirteenth, who employ'd feveral Men of eminent 


Learning to correct and amend the ſame, Many Perſons do extol this 


Code for its great Uſe and Service to Divines and Lawyers, towards the 
better underſtanding both of the Law of God and Man; it abounding 


with 


* 


— 
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with the Opinions of the Fathers, and the Decrees of the ancient Coun- 
cils. And tho Gratian has been often out in tranſcribing them, and in 
inſerting herein ſeveral Things from ſpurious and uncertain Authors; 
yet Covarruvias, Contius and Anton. Auguſtin Biſhop of Lerida, to 
whom the Cioil and Canom-Law are much indebted for their Purity 
and Beauty in particular, have taken a great deal of Pains to explain 
and correct this Book of the Decrees, and to reſtore it to its former 
State, Theſe Books of Decrees written by Burchard and Too aforeſaid, as 
they never attain'd the Force of Laws; ſo after Gratian's Code was 
publiſh'd were entirely neglected and out of Uſe. 

Soon after the Publicatian of the Decretum, there aroſe ſeveral Com- 
mentators thereon, either thro' the obſcure and ambiguous Senſe of the 
Decrees themſelves, or elſe with a Deſire of flattering the Pope and 
the Clergy with a Power they do not meet with in the Decrees: For as 


the Civil Lam met with ſeveral Doctors and Interpreters thereon, ſo 


likewiſe has the Canon-Law done the ſame Thing in a Manner no wiſe 
inferior to the others in Number, Knowlege and Authority, but only in 
Point of Honeſty and fair Dealing with the Law itſelf. Among theſe 
Commentators on the Decretum we may reckon Laurent. Cremenſis, 
Vincent. Caſtillionæus, and Hugo FVercellenfts *. After theſe came Tan- 
redus a Corneto, an Etruriant, and Sinabaldus Fliſcus, otherwiſe 
called Pope Imocent the Fourth #, Joh. Semega or Seneca, commonly 


ſtiled Teutonocus, who reform'd the Gloſſes of ſuch as went before him, 
and made ſome new Gloſſes of his own **. This. Gloſs was afterwards 


cnlarg'd by Bartholomeaus Brixienſii tt, and ſeveral others. But after 


Pope Eregory the Thirteenth had order d an Amendment of the Decre- 


tum, thoſe Roman Correctors, who were the Pope's own Creatures, ſub- 
join'd to each particular Chapter ſome certain Notes of their own, 


whereby they point out the ſame Canon among the more ancient Col- 


lectors of the Canons, as already remember d, and ſhew how the ſame 
may be found in their Collections; all which Notes, in the Roman E- 
dition of the Decretum, and in the Body of the Canon- Lam, with the 
Gloſs, and in the two Pithou's Edition, are read in the Margin; but 
in the other Editions they are placed at the Bottom of the Page . Be- 


1ides the *foremention'd Commentators, the Reader has on the Decretum, 


the Commentaries of Guido de Bajiſo Archdeacon of Bononia, Foh. 


de Turrecremata, Joh. de Sanfio Georgio, the {Provoſt of Alexan- 


'The ſecond Part of the cus. La vulgarly ſo called is the Pope's Do- 
cretal Epiſtles, which are of the ſame Authority with the Decrees them- 
ſelves, being in the like Manner digeſted into the Body of the Canon- 
Law : For this Part of the Law we have in the five Books of the De- 
cretals of Pope Gregory the Ninth, and in the ſixth of the ſame Title by 
Boniface the Eighth ; which, with the Clementines and Extravagants, 
make up the entire Body of the Canon-Lat. But tho the Decretals are 
by the Canonifts compar d unto the Canons of General Councils, and are 
(among Papiſts) of equal Authority with them; yet a Decretal E- 
piſtle is ſometimes only Local, and not extended to any other Place 
than that unto which it was ſent, unleſs it be by way of Conſequence 
or Implication of Law: And 'tis the ſame Thing if it be Perſonal. 
But a General Decretal, which is ſent and directed to all Perſons, 

binds 
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binds and obliges all Men that are Subject to the Pope's Juriſdiction: 
And whenever a Decretal commands or forbids any Thing to be done, 
it imports a Neceſſity ; but when it only permits and adviſes a Thing to 
be done, then every Man is freely left to himſelf either to obſerve or 
not obſerve it. Now a Decretal Epiſtle 1s that Law, which the Pope 
gives as an Anſwer unto ſuch Perſons as do conſult him about any Mat- 
ter relating to the Church. And theſe Decretals having obtain'd their 
Authority in the Council of Rome , were introducd and receiv'd in 
the Church even from the Time of the eighth Century, by laying aſide 
almoſt all the Canons of General Councils *. And that the Popes might 
hereby confirm their own Power the better, they joyn'd more and more 
Force to theſe Epiſtles every Day f: So great a Havock did the Pope 
make with the ancient Law of the Church, in order to eſtabliſh a Spiritual 
Monarchy or Hierarchy on the Ruin of Chriſtianity, 
After Gratian's Time the firſt Collection of Decretal Epiſtles or Con- 


ſtitutions, which were then publiſh'd as diſtinct from the Canons, was 


that which was compil'd and made by Bernard Provoſt of Pavia, under 
the Papacy of Alexander the 'Third, who by his own private Induſtry 
collected all the Decretals of the ſeveral Popes, down from the Papacy 
of Lucius to the Time of Pope Celeſtine ; and digeſted them under cer- 


| tain Titles, to the end that this Work might be as a Supplement to 


Gratian's Code f. This Collection was made from ſuch Councils and 
Fathers as Gratian had omitted: And Anton. Auguſtinus has publiſh'd 
this Book in his Collection of ancient Decretals, in the Beginning of 
this Volume **, The ſecond Collection was made by Joh. Fallenſis, and 
(as ſome ſay) by Gilbert. and Alan. but I rather think from the Compile- 
ments of theſe two laſt nam'd, about the Beginning of the thirtcenth 
Century, in Pope Alexander the Fourth's Time tf. The next Collection 
was made under the Papacy of Pope Innocent the Third, by Peter de 
Benevento the Pope's Notary ; and this was done by the Command and 
Order of the Pope himſelf; and being collected from the Rules and Re- 
giſters of this Pope, was called the Raman Collection or Edition +, 
But as theſe Collections were only made by private Hands, the Roma- 
niſts intreated Pope Innocent the Third, that a new Collection might be 
made by publick Authority, which this Pope order'd to be compil'd from 
the General Canons of the Lateran Council, and from his own Con- 
ſtitutions ; and being publiſh'd A. D. 1210. was ſtiled the fourth Col- 
lection? “. A fifth Collection was alſo made in this Papacy by Order 
of the fourth Lateran Council, which Collection conſiſted of Seventy one 
Chapters or Conſtitutions ; and the Decrerals publiſh'd after the third 
Collection, were added hereunto. The ſixth or (as others ſay) the fifth 


Collection was made by Tancred of Bononia, about the Year 1227. 


wherein we meet with the Decretals of Pope Honorius the Third + : 
But this laſt Collection was never publiſh'd, till Cironius Chancellor 


of the Univerſity of T houlouſe, lately publiſh'd it upon finding the ſame 


in the Library at Montferrat ; and adding learned Commentaries there- 
unto, he has therein explain'd ſuch 'Things as relate to the Hiſtory of that 
Time, and the Knowledge of the Law; and which were entirely omit- 
ted in all the former Gloſſographers t. Auguſtinus omitted this when 
he publiſhed the four firſt Collections of the Decretals. The ſeventh 


Or 


2 


N A. D. 494. * 15 Diſt. cap. 3. f Baluz. Præf. ad Ant. Aug. Dialog. SS. 2. + Fr. Flor. 
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or (as ſome ſay) the ſixth Collection, which is now in Uſe, was made 
in the Papacy of Gregory the Ninth, and compil'd by that Pope's Chap- 
lain Raymund de Penna Forti *, out of ſuch Collections as had been 
formerly put together**, and from ſuch Conſtitutions as were therein 
omitted f. And herein Gregory has inſerted ſeveral of his own Conſtitu- 
tions, which he made without being conſulted by Litigants on the Caſe; 
and ſome, which he borrowed from the Cioil Late tt, leſt Men ſhould 
have Recourſe to the Books of that Law, which he reſoly'd to ſuppreſs 
as much as lay in him ff. And tho' Gregory declares, he has lopt off many 
ſuperfluous Parts of the former Collection; yet the Lawyers often com- 
plain of him, as having taken away ſeveral profitable Branches of the 


Law, and added ſome others more obſcure + :- And, therefore, the 


former Collections are frequently conſulted. So that according to 
Anton. Contius, Gregory's Collections are often too ſhort and obſcure 


and cannot be underſtood without a View of the ancient Collections. 


The Order of the Titles is the ſame as in the former Compilements 
and are 185 in Number. The Number of the Chapters and Rubricks 
of the Title is wont to be quoted out of theſe, by adding the Word extra, 


or elſe the Letter (X.) becauſe they are extra Decretum. 


There are ſeveral Perſons that have publiſh'd Gloſſes and Commen- 


taries on this Collection of the Decretals, as Ruſfinus, Sylveſter, Ri- 
cardus Anglus, Rodoicus ſirnam'd Modicipaſſus, Pet. Corbolus otherwiſe 


called Boli atus Hiſpanus, Bertrand, Damaſms, Alan. Anglicus, Peter 
Provoſt of Pavia, Pet. Galenfis of Volterra, Bernard of Compoſtela, 
Laurent. Vincent, Caſtillion of Millain, Job. Teutonicus and T ancre- 
dus, who have alſo publiſh'd Gloſſes on the Decretum, as aforeſaid. 
The Perſons ſucceeding theſe were Gui/. Naſo, and Fac. de Albenga 


| Biſhop of Faenza, Goffredus, Innocentins, Phil. Hoſtienſis, Pet. Sampſo, 
Agidius of Bononia, Aretinus, Fran. Vercellenſis, Boatinus of Mantua, 
'and the Archdeacon. 'There are alſo ſome Anonimous Authors, that 


have wrote a Book on theſe Decretals, entitled, Syffragium Monac ho- 
rum; but as this Work is Erroneous, and imperfe& in many Places, ſo it 


is of little Uſe. After theſe came Fryar James Canon of St. John's on 
the Mount: But Bern. Botton a Pariſian, about the Year 1240. col- 


lected the Gloſſes of all theſe Perſons into one Body, and enlarg'd the 
ſame, having taken all their Reputation for Learning on himſelf, But 


as theſe Writers on the Canon-Law have propounded ſeveral Abſurdities 


in their Gloſſes, and are frequently guilty of much Trifling, it has paſſed 
into a Proverb, Magnus Canoniſta, magnus Aſiniſta. 

After this the compiling of Decretals ceas'd for ſome Time, till Pope 
Boniface the Eighth, in the third Year of his Papacy, towards the end 
of the thirteenth Century ***, committed the compiling of a new Body 


of Decretals to three Cardinals, ig. William Archbiſhop of Ambrun. 


Berengarins Fredellus Biſhop of Bourges, and Rich. de Senis Vice- 
Chancellor of the Church of Rome. This ſixth Book of the Decretals 
conſiſts chiefly of thoſe of Pope Innocent the Fourth, Pope Alexander 
the Sixth, Pope Urban the Fourth, Pope Clement the Fourth, Pope 
Gregory the Ninth and Tenth, and thoſe of Pope Boniface himſelf ; and 
alſo of the Conſtitutions of the Council of Lyons, under Pope Innocent 
the Fourth tif, and under Pope Gregory the Tenth f. This Collection is 
divided into five Books, and as many Titles almoſt as the Collection of 
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Po K Grecory the Ninth; being as it were a Supplement to thoſe Books 
_ Titles“ And here in this ſixth Book of Decretals, Pope Boniface 
has explain d ſeveral Things very doubtfully deliver d by Pope Gregory the 
Ninth. After the compiling thereof Pope Boniface did by. a particular Bull 


command this Book to be receiv'd and admitted in all Courts of Law, and 


Univerſities too f. But it containing ſeveral Things contrary to the French 
King's Intereſt, and being compild at a Time when the Controverſy 
was on Foot between Pbilip de Valois and Pope Boniface the Eighth, it 
was never receiv'd in France i, as it has been in all other Parts of CHri- 
ſienclim, it being calculated entirely for the Power and unrighteous 


Gain of the Roman See. And, as it has been already obſerv'd, that in 


quoting Pope Gregory's Decretals, we make uſe of the Word Extra 
or the Letter (X.) fo here it is noted, that when we quote the ſixth 
Book of the Decretals, we either add the Word ſexs to the Initial 
Words of the Law, or to the Number of the Title and Chapter; and 
ſometimes this Figure (vi.) is made uſe of, as I have more clearly deſcrib'd 
it at the Beginning of this Work. 70%. Andreas, an eminent Doctor of 
the Canon-Law, has wrote ſome Gloſſes on this ſixth Book of the 
Decretals. | | 
About the beginning of the fourteenth Century Pope Clement. the 
Fifth causd the Conſtitutions of the Council of Vienna, as well as his 


own, to be collected into five Books, included almoſt under the ſame 


Number of Titles with the Deoretals of Pope Gregory and Pope Boni- 
face; and order d the ſame to be publiſh'd on the 127% of the Calends 
of April, ** 1313. in a Publick Conſiſtory. And as he dy d immediately 


afterwards, they were ſcarce tranſmitted to the Univerlities before his 


Death ft: Which was at length perform'd by his Succeſſor Pope Fohn 
the Twenty ſecond, in the Year 1317, who, on the Publication thereof, 
gave them the Titles of Clementines. In quoting the Clementines we 
prefix the Word (Clem. ) to the Number of the Book, Title and Chapter; 
as the Word (Extrav.) is prefix d in quoting the Extravagants. For 
what ſucceeded the Clementmes were twenty Conſtitutions of Pope John 


the Twenty ſecond, and ſome other Popes, which are called the Extra- 


cagants t; for that they being written in no Order or Method, cagan- 
tur extra Corpus Collectionum Canonum : Yet they are collected and di- 
geſted into certain Titles. But theſe being collected by Private Autho- 
rity alone, about the Year 1340. were never receiv'd as a Publick Law ; 
being the Invention only of the aforeſaid Pope for aggrandizing the 
Power of the See of Rome. 'This ſame Pope reviv'd the Rules of Chan- 
cery ***, and the Right of Annats ttt, belonging to the Biſhop of Rome; 


and on this Account, at the Time of his Death, he left behind him an 


immenſe Heap of Riches, At the latter end of the fifteenth Century, 
the Extravagantes Communes of divers Popes were collected, viz, of 
Pope Eugene the Fourth, Calixtus the Third, Paul the Second, and 
Sixtus the Fourth. But this Collection was made alſo by private Au- 
thority, according to the Order and Method of the Decretals; and it 
was in ſuch a manner, that the fourth Book is wanting: But both of 
theſe Collections of the Extravagants have been ſince receiv'd into Uſe 
in Foreign Countries as proceeding from ſeveral Popes; and (as it ſeems) 
added to the Body of the Canon-Law by the Doctors of this Law. 
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The Body of this Law, therefore, conſiſts of theſe Parts, eig. of the 
Decretum, the Decretals of Pope Gregory the Ninth, the th Book of 
the Decretals, the Clementines, the Extravagants of Pope John the 
Twenty ſecond, and the Extravagantes Communes. The Decretum 
was compil'd after the manner of the Pandetts ; and the Decretals after 
the Form of the Code ; the Sixth Book of the Decretals, the Clemen- 
tines and the Extravagants were fram'd after the Faſhion of Zu/tinian's 
Novels. For as the Decretum in the Canon-Law anſwers the Pandetts 
in the Cioil-Liw, and the Decretals the Fuſtinian Code; fo do the Cle- 


mentines and the Extravagants anſwer the Novels: For as yet we 
had no ſuch Thing as Inſtitutions in the Canon-Law. But to compleat 


the whole, Pope Paul * commanded John Lancellot to write the Inſti- 
tutions or Elements of the Canon-L.aw. Wherefore the ſaid Lancellot, 
taking Advice thereon, and with a Deſire of gaining ſome Reputation 
to himſelf, did by this Pope's Order compile a Volume of Fr Prog ep 
after the Method of Julſtiniau's, reducing them into four Books; and 
theſe being printed at Rome under the Papacy of Gregory the Thir- 
teenth, were added to the Body of the Canm-Law. For it took him 
up ſeveral Years to finiſh. this Work ; and tho' he had well examin'd and 
revis d the ſame, yet he could by no Means obtain the Approbation of 
Pope Pius the Fourth touching the fame : So that this was publiſh'd 
only in his own Name. For, on his Return to his own Country of Pe- 
r12ia, he thus publiſh'd it in his own Name t, leſt he ſhould be hinder'd 
by the Council of Trent, or be oblig'd to alter ſeveral Things therein ac- 
cording to the Decrees of that Council, which he refus'd to do on earneſt 
Intreaties to this end. In the Fourteenth Century, under Pope Paut 
the Fifth, Endeavours were usd at the preſſing Inſtances of Cardinal 
Scipio Cabellutio Galcot, Oddo Bailiff of Narnicus, and Lean. Gal. 
2 three eminent Lawyers, to have theſe Inſtitutions approv d, 

ut they could no more prevail on Pope Paul the Fifth than on Pope 
Pius the Fourth: For they only obtain d to have theſe er 
added to the Cunon Leu, without any Confirmation. The Gloſſes and 


Annotations of two Profeſſors at Perugia t were afterwards added to theſe 


Inſtitutious, the one a Divine, the other a Lawyer: And there have been 


ſeveral Comments thereon written, as by Jo. Doviat, Caſper Ziegler, and 


lately by Chriſtian. T homaſtus and others. Anton. Cucchus alſo, after ten 
Years Labour in writing Inſtitutions of the Canon-Law, publiſh'd the ſame 
in the Month of September, 1567. but without the Pope's Approbation. 

But ſeveral Errors having been diſcover'd in this Body of the Canon- 
Law, Anton. Demochares and Anton, Contius, two learned Frenchmen, 
did in the ſixteenth Century by their own private Authority attempt to 
reduce all the Decrees of Gratian into ſome better Order and Method, 
which they did with pony good Succeſs ** : But the Work was a 
Matter of ſo much Toil and Difficulty, that it could not be entirely ac- 


| compliſh'd by thoſe two Men. So that after the Council of Trent was 


ended, Pope Pius the Fifth choſe ſome Cardinals and ſeveral Doctors 


for reſtoring Gratians Code according to its Originals; and to 


theſe Pope Pius the Fifth added two others ff. And this Code being 
at length entirely perfected under Pope Gregory the "Thirteenth, was 


publiſh d by him, together with the other Parts of the Body of the Ca- 


no0n-Law, in the Year 1580 H. So that this Pope now perform'd that in 


the 


PR" 


ts. Ate. 


* A.D. 1580. f A. D. 1563. + Bapt. Bartolinus & Anton. Timothevs. | * Baluz, Præf. ad 


Ant. Auguſt. Sect. 29. f Ant. Aug. de emend. Gratian, gt Vid, Gregor. Bull Corp, Jur. 
Canon, prefix, | | * 5 
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the Church, which 7:/tinian had effected in the Roman Empire. The. 
Decretals being corrected, were reſtor d to their ancient Purity from the 
former Collections, and from the Regiſters of divers Popes *. There- 
fore we may from hence conclude, That the modern Editions do excel 
the ancient; and, among the modern Ones, that of Pirhoy is the beſt, 
Out of theſe Regiſters there were afterwards compil'd theſe ſeveral Bul- 
lariums t, which do exhibit to us the Papal Conſtitutions at full 
ength. | | 
D Towards the end of the ſixteenth Century Pet. Mattheus, a Lawyer 
at Lyons, did by his own private Authority collect a ſeventh Book of 
the Decretals, which he inſcrib'd and dedicated to Cardinal Cajetan. 
This Book is a Collection of the Papal Conſtitutions, that were made 
and publiſh'd after the Sixth Book of the Decretals, the Clementines, 
and the Extravagants ; and it conſiſts of the fame Number of Books 
and Order of Titles, as is found in the Gregorian Decretals. But tho 
this Book or Collection was never approv'd of by any Papal Authority, 
it has been added to ſome of the modern Editions of the Canon-Law. 
But this ſ:venth Book being publiſh'd without any publick Authority, 


committed the Task of it to Hapio Urſmi, Fran. Alciatti, and Anton. 


Pope Sirntus the Fifth, his. Succeſſor, committed the finiſhing of this 
Work to the following Cardinals, viz. to Pinelli, Aldobrandini and 
Colonna ; and Aldobrandini on the Death of Sixtus being choſen Pope 
himſeif, he took Care to have this Work brought to Perfection. And 
it becoming a Doubt whether the Cagons of the Councils of Florence 
and Trent, relating to Faith, ſhould be inſerted or not, they adjudg'd 
them to be inſerted in this Collection. And thus this Volume, contain- 
ing the Conſtitutions of ſeveral Popes, and the Decrees of ſeveral Coun- 

cils for almoſt Three hundred Years, was finiſh'd on the 25th of July, 

A. D. 1598. being divided into five Books, and diſtinguiſh'd under proper 
Titles: But it being printed and publiſh'd under the Name of the Se- 
venth Book of the Decretals of Pope Clement the Eighth, it became a 
Queſtion, Whether the Lawyers ſhould make Glofles and Comments on 


as they had done on other Collections of the Canon-Law ; becauſe as the 
Doctrine and Diſcipline of the Romiſh Church was eſtabliſh'd by this 


Who intended no great Good to the Power of the Clergy: And Pope 
Pius the Fourth having forbidden it under the ſevereſt Cenſures of the 
Church, the Publication of this Volume is now entirely ſuppreſs'd ** ; 
the Clergy of the Romiſh Communion themſelves being almoſt aſham'd 
of the Exorbitant Power which this Collection gave them over Mens 
Purſes and Conſciences, ſince the Reformation of Religion has enlighten'd 
ſo great a Part of Mankind. PEO | 


I next come to the Authority of the Canon-Larw, as it has been re- 
ceiv'd here in England, and in other Countries, which enlarg'd itſelf, as 
the Papal Power increas'd and got Ground in the World: And that it 
might proceed with the better Succeſs, ſeveral Perſons were firſt em- 
ploy d to interpret the Civil- Lam as much as poſſible in Favour of the 
Clergy ; and wherever that could not be done with a tollerable Gloſs or 


Colour, 
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Pope Gig the Thirteenth delignd a new Book of Decretals, and 
Caraffa, three Cardinals. But on Pope Gregory the Thirteenth's Death, 


the Decrees of the Council of Trent, which were inſerted in this Book, 


Council, they were unwilling to have the ſame explain'd by Lawyers, 


* Maſtricht, N. 396. f Vid. Cherub. Bull, Rom. 1588. + Maſtricht. N. 407, * Plettenb, 
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285 | Coldur, the Pope and his Cardinals endeavour'd not only to corrupt and 1 
oe deprave the Text itſelf, by Penſions given to 'Tranſcribers, and their own 

f 3 » *1. . . 9 . . | 

1 Amanuenſes, but have likewiſe introduc'd ſeveral Titles into the Body 

=_ - of the Canon- La, which are entirely of a Secular Nature, and can 

5 have no Relation to Church Matters: All which Titles in the Canon- 

Foe Law, with the ſeveral Corruptions and falſe Expoſitions of the 


Text in the Cicil- Lat, and (particularly) in the Juſtinian Code, 
are ſo numerous, that it would ſwell this Introduction beyond its in- 
tended Length to relate them at large. "Fherefore whocver will take 
the Pains to compare the ſeveral Editions of the Pandetts with that 
printed at Florence in the Year 1553. (which is the beſt Edition, as 
printed from the Florentine Examplar) will ſoon find how the Pope's 
Creatures have mangled this Sacred Volume, as they have done the 
Holy Scripture itſelf, to ſerve their wicked Purpoſes, whenever they 
had an Opportunity of ſo doing. I have likewiſe taken upon me, with 
much Labour and Pains, to examine and collate the ſeveral Editions of 
the Jilſtinian Code, as I have done thoſe of the Pandetts; and in the 
firſt Book of this Code alone, which principally treats of Religion, and 
the Rites and Ceremonies thereunto belonging, of holy Church, and her 
Privileges, which either concern Fecleſiaffics] Men's Perſons themſcloes 
or their Eftates, and the like, I find no leſs than One hundred and 
ſeven very manifeſt Errors, or private Interpolations of the Clergy in 
favour of themſelves. For tho' the firſt Chriſtian Emperors were weak 
enough to grant vaſt Privileges and Immunities to the Clergy, and to 
aſſomble themſelves together in General Councils; yet theſe Men were 
not ſatisfy'd with theſe Princely Conceſſions, but in after Ages of the 
Church, when they lock'd up all Learning from the profane Laity, and 
had blinded the Minds of the People with an unaccountable . Zeal and 
Devotion for the Prieſthood, they began to enlarge their Rights and Pri- 
vileges by frequent Interpolations and various Readings of the Text; 
and, having ſubjugated the Laity to a ſtrange Obedience of themſelves, 
they proceeded Step by Step to eſtabliſh an Independent Power in the 
Church, and to call Kings and Princes before them for a pretended Sal- 
vation of their Souls ; though Pride, Avarice, and Spiritual Tyranny 
was at the Bottom of all their boaſted Deſigns of Piety. 
The next Attempt made to eſtabliſh the Authority of the Canon- Larp, 
was, That all the Pope's Decretal Epiſtles ſhould be reckon'd among the 
Canonical Books of Holy Scripture * ; tho' this Place of Gratian has 
been corrupted and deprav'd by ſome of the Papiſts themſelves, who, 
through a Senſe of Shame for ſuch an Impicty, do acknowlege, That 
this muſt be underſtood of St. Paul's Epiſtles, and in no wiſe of the 
Pope's Decretals : And therefore, they have wiſely, ſince the Refor- 
mation of Religion among the Proteſtants, alter'd this Text of Gratinn's 
in ſeveral Editions of his Decretum, and the Gloſs thereon. But 
whilſt the Papal Authority was by Degrees grown great in ſeveral King- 
doms of Europe, the Canon-Law was almoſt entirely receiv'd in many of 
thoſe Kingdoms and States t, and all Judicial Proceedings were govern'd 
thereby; the Decretiſts and the Ehibelins, which were the Pope's Spahi, 
every where promoting the ſame in a particular manner +. 5 
But in Germany the Canon-Law did not begin to have a full Power 
till the thirteenth Century; and tho” it was then confirm'd by the Pub- 
G lick 
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lick Laws of the Empire, yet the Authority of this Law has very ſen- 
ſibly decreas'd in Germany ever ſince the Reign of Lewis the Bavarian, 
from the ſeveral Writers that have aſſerted the Laws and Rights of the 
Empire to be above the Pope ; and do ſufficiently condemn the Iniquity 
of this Law, and the wicked tho' ingenious Precepts of its Avarice *, 
And hence it is, that ſeveral Princes and Cities of the Empire have 
made divers Laws and Statutes plainly repugnant to the Canomn-Law. 
But (notwithſtanding theſe Laws and Statutes) this Law continu d in 
ſome Force till the Time of the Council of Conſtance, when this This Bs 
or Poſition firſt prevail d, c. That a General Council was and is aboue $6 


the Pope. Which Doctrine was afterwards confirmd in the Council of 5 
Baſil. But the Canon-Law ſuffer d its greateſt Declenſion in the Ger- FO 
mam Empire at the Time of the aforeſaid Reformation, when Luther | 2 
in a great Aſſembly of Doctors and Students, burnt the Books of this Law, 3 ; 
as in no wiſe agreeable to the Holy Scriptures, and the Word of God: "7 
And that he might the better ſuppreſs the Pope's Authority, he did in a 7 
wonderful manner extol and commend the Majeſty, Juſtice and Equity 7 
of the Roman Civil- Lam. For through a Reſolution of entirely abo- » 


liſhing the Canon-Law, he held various Diſputes with the Lawyers at 

IVittenburg : But, by the Help of Henning. Gadenius, Ferome Schury, 

Ezerard a Meyte, and ſome Lawyers of other Univerſities, this Law 

has been ſtill preſerv'd in ſome Meaſure in the Empire. For as long as 

Perſons well verſed in this Law continued their Lectures thereon, they A 

did by this Means preſerve its Authority in ſome Degree ; yea, ſome : 

Men wrote particular Apologies in its Behalf. But leſt its Authority ſhould 8 

be entirely Jeftroy'd, it has been ſince approv'd of by ſome Princes, wha in 8 
their reſpective Univerſities have lately founded Profeſſorſhips in the Ca- f 
non-Law. But tho' the States of the Empire, that ſtile themſelves Catho- 5 
lick, as being devoted Bigots to Popery, do ſtill preſerve the Uſe of the "8 
Canon-Law, it being eſtabliſh'd and confirm'd by the Civil Laws of tho ''F 

Empire ; yet Dioceſan Conſtitutions and Provincial Canons are in Force - 

among them. And in thoſe Territories of the Empire belonging to Pro- 8 

teſtant Princes, that have freed themſelves from the Papal and Epiſ- : 

copal Yoke of Bondage by Religious Pacts and Conventions, another ſort 

of Law obtains ; this Exemption or Freedom being confirm'd to them 

by Capitulations made between Proteſtants and Papiſts, So that they 

have obtain'd a Power of making Laws for themſelves in Church-Matters, 

without having any Dependency on the Romiſb Church. Therefore, a- 

mong theſe Princes, the Canon-Law only ſo far prevails in their Terri- 

tories, as it has been anciently receivd, and is not contrary to the Pro- 

teſtant Religion; and in no wiſe Derogatory to their own Eccleſiaſtical 

Conſtitutions, and the Stile and Uſage of their Conſiſtories. For tho | 

Luther by an over-heated Zeal burnt the Books, as aforeſaid, in Oppoſi- | 

tion to the See of Rome; yet the People of Brunſwick, Saxony and other 

Proteſtant Countries Abroad have continu'd the Uſe of the Canon- Lau 

ever ſince that Time, without admitting any Change thereof, accord- 

ing to an Agreement made in the Augsburg Confeſſion : And the ſame 

is now read and taught at Mittenberg and in other Proteſtant Univerſi- 

ties beyond Sea, with ſome Alterations made and allow'd, ſo far as 

they concern Articles of Faith and Doctrinal Points of Religion; which 

being founded on the Holy Scriptures as a Rule of Faith and of pure Re- 
ligion, we ought not to deviate from them. 

| The 
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'The Spaniards, in the like manner as the Papiſts in Germany, have 
Recourſe to the Canon-Law, where the 7, Regium is filent ; and by 
this Law Cauſes are Judicially decided in their Courts in all Eceleſi- 
aſtical Caſes, The Hungarians, Danes, and many other Nations do 
acknowledge, that ſeveral of their Laws were borrow'd from the Canon- 
Law: But in France this Law does not entirely prevail, for the Rea- 
ſon already given, the French being in many reſpects govern d by the 
Rules of the Gallican Church, which diſavows the Pope's Juriſdiction in 
many Particulars. It likewiſe ſufficiently appears that the Canon-Law 
was receiv'd here in, England, tho under certain Limitations and Re- 
ſtrictions from the Common Law of the Realm, ſince the greateſt Part 
of the Decretal Conſtitutions in the Canom-Law have been found to 
have been ſent hither. by ſeveral Popes upon Controverſies here among 
us in Eccleſiaſtical Cauſes. And thus all Chriſtian States and Princes 
have admitted the Canon-Law more or leſs, without Diſtinction of Re- 
ligion, and do till retain ſome Part of it. Among the Jeres alone, 
indeed, there is a Diſparity of Reaſon : For ſuch of them as live in a 
Chriſtian State are Subject to the Civil Law only, and in no wiſe bound 
by. the Canon-Law ; becauſe as they are not of the Pale of the Church, 
and out of all Communion with Chriſtians, the Church has not the Care 
of their Souls Salvation. 5 | 
7 But before I proceed any farther in my Deſign, I ſhall conſider how 
FI | the Canon-Law advanced itſelf after its firſt Riſe and Beginning in the 
N Church, by the Subtlety of the Romiſb Clergy, ſoon after the Seat of 
the Roman Empire was remow'd to Conſtantinople, and Barbariſm had 
invaded the politer Nations of Europe; which I promis d as my firſt 
principal Enquiry in this Introduction to the following Work. And then 
I ſhall ſhew how and by what Steps it came into England, ſo far as the 
ſame has been receiv'd here among us in ancient Times. For the Im- 
perial Reſidence of the Roman Empire being remov'd to Conſtantinople, 
it ſo weaken'd the Weſtern Parts of the Empire, and expos d it not only 
to the foreign Invaſions of the Goths, Vandals, Herules, Lombards, 
and other Flores of People, that by Secret Inſtinct, about theſe Times 
were weary of their own Dwellings, but likewiſe to the Riſing Power of 
6 | the Biſhop of Rome ; who by Patience, and for his own Adyancement, 
1 out- rode the Storms of Foreign Force; and, taking the Advantage of the 
Publick Calamities of thoſe Times, he began to inſinuate himſelf the 
deeper into the Conſciences of a Diſtreſſed People, that knew no other 
Conſolation in a plunder d State, but from God and the Biſhop, who 
was the Chief amongſt them in Account at that Time. And the Beauty 
and Splendor of the Biſnop of Rome thus growing in the Weſt by the 
| Indulgence and Supineſs of the Roman or Eaſtern Emperors, it made him 
to outreach not only his own Dioceſs and Province, but likewiſe to aim 
at a Kind of Eccleſiaſtical Empire, and a Title according thereunto; 
which at length he attain'd: from an Emperor weak and well fit 
enough for his Purpoſe, (for he was now called the Univerſal Biſhop) : 
And that was ſufficient to make him paſs ſo for current in the 
Empire. | | | 
But Britain was forſaken by the Roman Empire above One hundred 
fifty three Years before this Time. So that tho' the Emperor could pre- 
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7 fer the Power and Honour: of the Roman Beaſt his Chaplain as far as his 

+ own, which was to the French Shoar ; yet Britain was reputed to be in 
T another World under the Power of the Saxons, and not worth looking. 
5 after, till the Havock and Plunder, which was then made, was over; : 
| s | and the Saxon Affairs well ſettled: in Peace, in ſuch a manner as ſome 
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good might accrue to the Clergy. Then an Inſtrument was ſought after 
for this Work, and none was found ſo fitly qualified to wind up the $ax0% 
to the Ryman Bent as a Monk, that was then deem an humble and holy 
Nan in the Opinion of all, but thoſe who were ſo in Truth, and knew 
him to be otherwiſe. Thus was Auſtin ſent by Pope Gregory to do a 


Work that was not then publickly owned: For it was pretended to 


bring in Religion to the Saxons in England, tho the true Deſign was 
nothing elſe but introducing the Papal Power, and a Church-Policy, 
with a kind of Worſhip that render'd the Latria to God, and the Dalia 
to Rome. And, therefore, they gave Aultin the Title of the Saxon 
Apoſtle. The Saxons were not wholly deſtitute of Religion, and that 
Crooory himfelf, in his Letter to Brunchilda the French Queen, plainly 
contoftles: Jndicamns, ſays he, ad nos pervenifſe Eccleſiam Anglicanam 
gelle feri Chriſtianam. So that there was a good Diſpoſition to Religi- 


on before ever Auſtin came into England; and ſuch an one as rang 


ioud, and reach'd the Biſhop of Rome. But this is far more evident 
from the Saxons keeping of Eaſter more Aſiatico; which Cuſtom alſo 
continu'd ſore againſt Auſtiu's Will for fifty Years after his coming hi- 
ther; as we may learn from the Diſpute between Colman and Wilfred, 
that witneſſes hereunto. And it had been a miraculous Ignorance or 
Hardneſs of Heart, had the Saxons (a People ordain'd for Merey) con- 
vers'd with the Chriſtian Picts and Britains above an Hundred and fifty 
Years without the leaſt Senſe of their Religion, 'Therefore, if we take 
Aruſtin in his beſt Colours, he might be ſaid to bring Religion to the 
South Saxons, but then it was after the Roman Garb; and his warmeſt 
Diſputes about Eaſter, the Roman Supremacy, his own Legatine Power, 
and his worthy Queries to the Pope, do all plainly teſtify, That he re- 
garded the Faſhion more than the 'Thing rell, and the Faſhion of 
his Perſon more than the Work he pretended to. For he loved State 


and Grandeur, and deſired to be ſomewhat like the Legate of an Uni- 


verſal Biſhop : And, therefore, from a Monk he ſoon became a Biſhop 
in Germany, before he ever had a Dioceſs, or had ſeen England. And 


perceiving his Work was like to thrive, upon his Return he was made 


Archbiſhop of the Saxons, before any other Biſhop was amongſt them: 


And, after three Years, had the Pall, with the Title of Supremacy dver 


the Britih Biſhops, that never ſubmitted to him. And thus Church- 
Policy firſt came into England by Auſtin's Means; and then in Proceſs 
of Time the Papal Canon-Law ſucceeded, which did in a great Mea- 
ſure give the firſt Entrance unto all that Bondage and Miſery that has 


follow'd ſince. | | 37 
For upon Auſtin's firſt coming into Kent, the fartheſt Corner of 


all the Ifland from the Pits and Britains, and conſequently leſs preju- 


dic'd by his Church-Policy, he ſo far inſinuated himſelf into the Affecti- 
ons of the South Saxons, that they readily ſwallow'd all that bitter Po- 


tion of the Roman Hierarchy from the Pope down to the Apparitor, 


with a Quicquid Imponitur & imponetur ; which was of ſuch a laſting 
Efficacy, that it does not ceaſe to work to this Day in many Reſpects, 


tho it was flow in its firſt Operations. For the Saxons having then a+ 
Government founded on the Liberty of the People, it was a Maſter-piece 


of Cunning for Auſtin and his Clergy ſo to work the Matter, as to re- 
main Members of the Commonwealth, and yet to retain their Affections 
for the See of Rome; which was now grown to a high Pitch of Grandeur. 
For Reaſon muſt tell them, That the Saxon Principles would not ſuffer 
them to be in all Reſpects for Rome, nor the Roman Canon allow them 
to be wholly Saxon. And perceiving likewiſe, that the Times were too 


tender 
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3 IDES S jj ¾˙—˙½:½ ...,. è ,, èᷣ f,, ͤ ͤñↄÄ' Pv. ðß—Ṽ̃ 8 ß ̃ ß ̃ f. ͤ ß RC earn c nt Yet WIRE. Bo Gt ge ZVV ITY CS ET „ 8 ä , 
= 22 . 8 57 25 e des — £ po ET A ag 8 F „ F — 8 43 7 IP 1 2 5 Cay * r 8 F r %- oF; NS TREES as 2 WA — 1 a 5 9 8 1 * 2 ” Ap.” >, 4 , 
"gs 9 N e I ge rs SO ATE 6s 83 2 NT PEE re 42,0800 8 N N ES RT SHE RES $5” 2 * 2 bo . — Y We 5 when: He En EIS NS r bye © 2 52 R 72 WAT . ger * 
7 p : l n end _ 2 * n W * r R K p * By 8 3 FFP FB N 6 - 
: F f 8 OTE Ce aids, 1 * F N K n Ts, va 


An Hiſtorical Introdufl jon. 


tender to endure a Declaration on either Part, they choſe therefore a 
third way, which was to preſerve the Municipal Laws in ſome Moderation 
towards the Canon ; and to that end they endeavourd ſuch a 'Temper 
upon the State as muſt admit the Canom-Law to be in ſome Reputation, 
ſuch as without which the Commonwealth could not well ſubſiſt, no more 
than a Body without a Soul. And to this Temper the Saxons were ſuffi- 
ciently prepar'd and inclinable : For it was no new 'Thing for them to 


xxxi 


admit the Heathen Prieſthood into their General Meetings, and to al- 


low them much Power therein. And then it was but changing the Per- 
ſon, and they might do as much for their Biſhops, when they became 


Chriſtian. The Saxon Kings were hereupon oblig'd to make a Virtue 


of Neceſſity; and, upon the Entrance of Prelacy into this Kingdom, 
to advance Biſhops to be common Favourites both of Rome and them- 
ſelves; and, to maintain a good Correſpondence between both Swords, 
they were to countenance the Power of the Temporal Magiſtrate in all 
Caſes of Diſpute between him and his Subjects. And upon this Condi- 
tion the Prince was to give way to the Biſhop of Rome, and the Spi- 
ritual Power of the Clergy, who became Lovers of Lordſhip, and Di- 
ſturbers of States and Kingdoms; and if they ſerv'd their Country in 


any Thing, they ſerv'd Rome much more. Their Merchandize was 


made of the Policies and Councils of Kingdoms and States; and ſuch 
Returns proceeded as were ſtill ſubſervient to the Roman Intereſt. 
They at length prevail'd on the Weakneſs of Princes to live by Laws of 
their own making: And thus, in Courſe of Time, they did by De- 


grees introduce into all Chriſtian Nations firſt the Canons of the Church 


made by General and Provincial Councils, and then what we here call 


the Papal Canon-Lazw, as already obſerv'd. 


In the Year 680. at the Command of Ezhelred and three other Saxon 


Kings, ig. Egfrid of Northumberland, Aldwulf of the Eaſt Angles, and 


Lothar of Kent, Archbiſhop T heodore ſummon'd a Synod at Hatfield in 
Hertfordſhire, in which we received the Canons of five General Councils ; 
as that of Nice, Conſtantinople, Epheſus, Chalcedon, and another in 
Conftantinople, with thoſe Conſtitutions made at Rome by the Synod held 
under Pope Martin *, which Pope A4gatho this Year ſent into England, 
But there are ſeveral Canonical Decrees in the Body of the Canon-Larv, 
which were never receiv'd and obſery'd here in England by the Church 
even in the Times of Popery itſelf ; As that a Woman ſhould not be ad- 
mitted to be a Witneſs againſt a Presbyter t; That no Sentence of 
Condemnation ſhould be pronounc'd againſt a Biſhop, unleſs it was found- 
ed on the Evidence of Seventy two Witneſſes +; and ſeveral Decrees of 
the ſame Leaven and Imprefhon ** : The Repetition of which would al- 
moſt fill a large Volume. Indeed many Attempts were made by the 


Clergy to eſtabliſh the whole Body of the Canon-Law here in England, 


but our Kings would never ſuffer it. King Henry the Firſt rejected ſe- 
veral whole Titles of this Law, and inſiſted on the ancient Laws of the 
Realm, commanding, Fir/?, That all Controverſies between the Laity 


and the Clergy ſhould be try'd in the King's Court. Secondly, That no 


Biſhop or Clerk ſhould go out of the Kingdom without the King's Li- 
cence ; and at their going out ſhould ſwear to procure no Damage to 
the King or the Realm. Thirdly, That no Appeals ſhould be made to the 


Pope, but all Pleas in the Conſiſtory ſhall be made and remov'd, /, To 


the Archdeacon's Court. 240), From thence to the Biſhop's Court. 
| H 3400, 


—_ — 


* A. D. 648. t 13. Q. 3. 3. 4 3. Q. 3. ** 43, Diſt, e. 2. 


* 


A. D. 1260. + Lib. 5. Tit, 15. cap. 1. 4 Vid, Lindw. I. 3. Tit. 28. c. 2 & 3. * Vid. Lind. ut ſupra. 
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34ly, From thence to the Archbiſhop's ; and, laſtly, To the King's. Fun rh. 
ly, That Peter-Pence be paid to the King. Fijthly, That Clerks guilty 
ot Treaſon be hang'd, drawn and quarter d; and ſuch as are guilty of Fe- 
lony be hang d. Sixty, That all Perſons who are found bringing any 
Ex communications or Interdicts from Rome into Fng/and, be dealt with 
as Traitors, with many of the like Nature. But King Henny the Second 
endeavouring to eſtabliſh theſe Laws by the Name ot 417 Leges, or his 
Grandfather's Laws, met with powerful Oppoſition from that turbulent 
Prelate Archbiſhop Becket in the ſettling. of them.  _ "of viel 
In the Forty ſecond Year of King Hevry the Thirds Reign *, Boniface 
the younger Son of Thomas Earl of Savoy, and Archbiſhop of Canter- 
bury, made ſeveral Canons and divers Provincial Conſtitutions, directly 
againſt the Laws of the Realm, which Canons begun thus. 278. Uni- 
cerſis Chriſti Fidelibus, ad quos prefens Pagina pervenerit, Bonifacius 
Miſeratione Divind Cant. Archiepiſcopus, totins Angliæ Primas, GC. 
in cerbo ſalutari ſalutem; and ending thus, 27g. Actum api Weſtm. 
ſexto Iduum Jilnii, Anno Domini 1258. In quorum omnium Robur & 
Teſtimonium, Gc. Which being exceeding, long, I cannot here inſert. 
But the effect of them was to uſurp and encroach upon ſeveral Matters 
which did apparently belong to the Common Law. “As among many 
c other Things the Tryal of the Bounds and Limits of Pariſhes, and the 
Right of Patronage ; againſt Tryals of Tithes by Indicavit ; againſt 
«© Writs to the Biſhop upon a Recovery in a Care Impedit, Gc. in 


the King's Court; that none of the Poſſeſſions or Liberties, which any 


of the Clergy had in Right of their Church, ſhould be try'd before 
cc any Secular Judge (fo as that they would not only have Cognifance of 
Things Spiritual, but of Things Temporal alſo) and concerning Di- 
© ſtreſſes and Attachments within their Fees.” And in effect that no 


Luo Marranto ſhould be brought againſt them, having been long in 


Poſſeſſion | of Charters, Gc. granted to them, with an Invective agaifiſt 
the perverſe Interpretation made thereof by the Judges of the Realm, 
(for ſo they term'd it). And a Commandment was given to the Bi- 
ſhops and their Officers to admoniſh the King, to interdict his Lands and 
Revenues, and to thunder out an Excommunication-againſt the Judges 
and others, if they violated or did not obey the ſaid Canons and - Conſti- 
tutions f. And this was the principal Ground of the Controverſies be- 
tween the Judges of the Realm and the Biſhops, who by their Ec- 
cleſiaſtical Judges did uſurp and ineroach on the Common Laar. 
And ſuch was the audacious Pride and Arrogance of this Archbiſhop, 
that he, by a Provincial Conſtitution in Lindevobd , forbid all Prelates 
and others to appear in the King's Courts upon Summons: or Proceſs of 
Law touching Cauſes meerly Spiritual: But yet he was ſo modeſt and 
humble, in this reſpect, that he would permit them to apply to the King 
either Ore tenus, or by Writing; and to ſignify to him, That they could 
not yield Obedience to his Commands in this Behalf without manifeſt Dan- 
ger to their Order; and were likewiſe either by themſelves or their Com- 
Prelates to ſhew, that the Cauſe did not belong to him. And then if 
the King upon Admonition did not defiſt from ſuch Proceſs, they were 
commanded to proceed againſt his Under-Sherifts; and other Officers, ac- 
cording to. the Eccleſiaſtical Law, and to forbid them all Church-Com- 
munion ** : Such was the Power and Lordlineſs of the Clergy here in 
England in thoſe tempeſtuous Times of Government. 5 . 
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The Laws of England are the Municipal Laws of the Realm, which 
are built on theſe three. Foundations, 27. Firſt, On the general Cuſtoms 
of the whole Realm, of which fort are theſe, among many others, 7g. 
That the Goods which are bequeathed on the Teſtator's Death, are not 
the Goods of the Heir, according to the Cicil-· Lato, but of the Executor, 
whom the Teſtator deputed to execute his laſt Will and Teſtament ; 
'That the Wife cannot bequeath her Dower during her Husband's 
Life-Time, which ſhe might do by the Cioil-Law; That a 
Perſon born before Eſpouſals is a ſpurious Iſſue, and cannot be an 
Heir, which he might be according to the Canom-Lazw, if Marriage 
afterwards enſu'd ; and ſeveral Matters of this Kind. Secondly, On the 
Statute Law of the Realm, which is made by King, Lords and Com- 
mons. And, /a/tly, On ſuch Foreign Laws as have been receiv'd in the 
Realm, and confirm'd by uſage and length of Time. Therefore, | 

The ancient Canon- Lato receiv'd in this Realm is the Law of the 
Kingdom in Eccleſiaſtical Caſes, if it be not repugnant to the Royal 
Prerogative, or to the Cuſtoms, Laws and Statutes of the Realm *: 
For ſays the Statute of the 25 of Henry the Eighth, Chap. 19. © All Ca- 
© nons already enacted, and hereafter to be enacted, do and ſhall ſtand 
© in Force, provided they be not contrary to the Laws of the Realm of 
England, meaning, the Statute and Common-L,aw; nor in Damage of 
© the King's Prerogative. And the Canom-Larzy is one and theſame Law 
throughout the whole Church of Fngland, and ought to be obſerv'd as 
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1 ſuch f. And it is ſaid, that the Council of Lateran ordaining a Con- 
ſtitution in relation to Deprivation for a Plurality of Benefices, was a 
general Law receiv'd here in England And this Conſtitution is of | 
- equal Force with an Act of Parliament, which concludes all Parties. ; 
$taveley's Caſe in the Exchequer . And again, an Eccleſiaſtical Canon 
= or Conſtitution is a general Sentence and Judgment, which binds ſtronger 


than the particular Sentence or Judgment of any Perſon whatſoever : 
And a Conſtitution made by an Archbiſhop in a Provincial Counci 
legally aſſembled binds and obliges all Perſons of that Province. 
+ By an A& of Parliament in the 35 of Henry the Eighth, Chap. 16. 
the King was authorized during his Life-time to name Thirty two 
Perſons, 1g. Sixteen Temporal and Sixteen Spiritual Men to examine 
= all Canons, Conſtitutions and Ordinances Principal and Synodal, and 
4 to eſtabliſh ſuch Eccleſiaſtical Laws as he and they ſhould think meet 
Z and convenient to be uſed in all Spiritual Courts. And in purſuance 

9 hereof they compiled a Body of Laws under the Stile and Title of Re- 
15 formatio legum Eccleſtaſticurum. Which for want of a due and pro- 
wy per Confirmation are left to Poſterity without any Force or Authority 
belonging to them. But note, this Act is ſince expir'd **. In the ſecond 
5 Year of King James the Firſts Reign, it was reſolv'd by all the Jud es, 

5 the Lord Chancellor Ellaſmere, the Archbiſhop of Canterbury, the Biſhop 
of London, and a great Number of the Nobility, then aſſembled at the 
King's Palace, That the King without a Parliament might make Orders 
and Conſtitutions for the Government of the Clergy ; and might de- 
prive them if they difobey'd ſuch Orders: For the Supream Eccleſia- 
ſtical Power is veſted in the King ff. But tho all Papal Decrees, Ca- 
nons, Conſtitutions not anciently receiv'd here, and ſuch as are contrary 
to the known Laws and Cuſtoms of the Realm were aboliſh'd in England 
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by the 25 of Henry the Eighth, Chap. 19. and by that aboliſhing, the 


- Clergy promis d in Ferbo Sacerdotis, not to make, ordain or execute any 
8 1 Eccleſiaſtical Conſtitution without the Royal Aſſent firſt had 
thereunto ; yet the Body or Book of Canons made in a Synod begun at 
London in the Year 1603. commonly called King James Canons, are 


certainly in Force, tho' not particularly confirm'd by Parliament; be- 


cauſe they were made in Purſuance of the Authority given by Parlia- 
ment, and confirm'd by Royal Aſſent. For tho indeed no Canons of 
Fineland ſtand confirm d by Parliament, yet they are the Laws which 
bind and govern in Eceleſiaſtical Affairs. For the Convocation may 
with the King's Licenſe and Aſſent had under the Great Seal, make Ca- 
nons for the Regulation of the Church, and that as well concerning 
Laicks as Eccleſiaſtichs: And ſo is Lyndwgd. Indeed, they cannot 
alter or infringe the Common Law, Statute Law, or the King's Preroga- 
tive, as aforcſaid : But they may make Alterations in Eccleſiaſtical Mat- 
ters, or elſe they could not make any new Canons. All that is requir d 
of them in making new Canons, is, that they do confine themſelves to 
Church- Matters“. For as no Human Law can be made, which is con- 
trary to the Divine Law; (and 'tis only binding in thoſe Things which 
are permitted by the Divine Law:) So no Canon can be made, which is 
repugnant to the Law of the Land. In the Caſe of Grove and Dr. El- 
liot Chancellor of Sarum f, Juſtice Tyrrel was of an Opinion, That the 


King and Convocation without the Parliament cannot make any Canons, 


that ſhall bind the Laity, tho they may the Clergy : But ſurely that 
Judge had never read or (atleaſt) conſider d well the Act of Parliament +. 
Indeed, the Eccleſiaſtical Canons and Conſtitutions treated on by the two 


Archbiſhops of Canterbury and York, and the reſt of the Bithops and 


Clergy of thoſe Provinces, and agreed upon with the King's Licenſe in 
their ſeveral Synods begun at London and Tor, in the fixteenth Year 
of King Charles the Firſt's Reign were complain'd of and much. inſiſted 
on by the Houſe of Commons, as a 3 Invaſion made by the whole 
Body of the Clergy upon the Laws and Liberties of the People : But I 


ſhall give the Reader ſome Account hereof from the Words of the Earl 
of Clarendon in his Hiſtory of the late Civil War tt, who there ſays as 


follows, gig. 


“That after the Diſſolution of the former ſhort Parliament, the 
© Convocation was continued by ſpecial Warrant from the King; and 
* by his Majeſty in a ſolemn Meſſage ſent to them by Sir Harry Yane, 
* then Principal Secretary, requir'd to proceed in the making of Canons, 
* for the better Peace and Quiet of the Church. Notwithſtanding this 
Command , the Chief of the Clergy, well knowing the Spirit of Bit- 

* terneſs contracted againſt them ; and many obſolete Pamphlets againſt 
© their Juriſdiction and Power, being, ſince the Commotions in Scotland, 
® revived and publiſh'd with more Freedom; deſir d his Majeſty, That the 
Opinions of the Judges might be known and declared, whether they 
* might then lawfully fit, the Parliament being difſol#'d, and proceed in 
* the making of Canons; as likewiſe, upon other Particulars in their 
Juriſdiction, which had been moſt inveighd againſt? All the Judges 
of England, upon a mature Debate, in the Preſence of the King's 

: © Coun- 


3 


ts me, 


Vent. Rep. pt. 2d. p. 44. + Vent. Rep | 2d. p. 43. + 25 H. 8. ch. 1 * 
; . pt. 2d. p. 43. . 8. ch. 19. A. D. 1640. 
1f Pag. 204. & 205 vo. Edit. Vol. iſt. + This Command was at the Inſtance of Archbiſhop Labs 
or (as others ſay) Sir Harry Vane, on Purpoſe to ruin the Church. nn 
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& Council, under their Hands aſſerted the Pozwer of the Cyncocation in 
«© making Canons, and thoſe other Parts of Furiſdittion, which had been 


4  enviouſly queſttond. Hereupon they procceded ; and having com- 


<« poſed a Body of Canons, preſented the ſame to his Majeſty, for his 
Royal Approbation. They were then debated at the Council-Board, 
© not without notable Oppolition : For upon ſome leſſening the Power 
and Authority of their Chancellors *, and their Commiſſaries, by thoſe 
© Canons, the Profeſſors of that Law took themſelves to be diſoblig d; 
« and Sir Henry Martin, (who was not likely to overſee any Advantazes) 
© upon ſeveral Days of Hearing at the Council-Table, with his utmoſt 
* Skill objected againſt them: But in the End, by the entire and 
* 19manimous f Advice of the Privy-Council, the Canons were confirm'd 
« by the King under the Great Seal of England; and there enjoin'd to 


© beobſervd. So that whatſoever they were, the Judges were at leaſt 


c as guilty of the firſt Preſumption in framing them, and the Lords 
of the Council in publiſhing and executing them, as the Biſhops or 
© the reſt of the Clergy, in either. Yet the Storm fell wholly on the 
“ Church; and the Matter of thoſe Canons, and the manner of making 
© them, was inſiſted on as a pregnant Teſtimony of a malignant Spirit in 
© the very Function of the Biſhops. The Truth is, the Seaſon in which 
© that Synod continued to fit was in ſo ill a Conjuncture of Time (upon 


A the Diſſolution of a Parliament, and almoſt in an Invaſion from Scor- 
© and) that nothing could have been tranſacted there of a Popular and 


e prevailing Influence. And then ſome ſharp. Canons againſt Sectariest; 
% and ſome Additionals in Point of Ceremonies **, countenancing, tho 
not enjoining what had not been long practiſed, infinitely inflamed 
“ ſome, and troubled others: who jointly took Advantage of what was 
5e ſtrictly amiſs, as the making an Oath ff, the Matter of which was 
* conceived incongruous ; and enjoining it to many of the Laity, as well 
e as the Clergy # ; and likewiſe the granting of Subſidies. So that the 
* Houſe of Commons (that is, the major Part) made no Scruple, in that 
« Heat, to declare, That the Convocation-Houſe had no Power at all of 
« making Canons: Notwithſtanding it was apparent by the Law, and 
* the uncontradicted Practice of the Church, that Canons had never 
© been otherwiſe : And that thoſe Canons contain'd in them Matter of 

* Sedition and Reproach to the Regal Power ; prejudicial to the Liberty 
ce and Property of the Subject; and to the Privileges of Parliament.” 
But as theſe Canons were then cenſur'd, and ſeem to have in them ſeve- 


ral Matters contrary to the Rights of the People, and the Laws of the 


Realm, they have never been in uſe ſince, tho they contain ſome whol- 
ſome Doctrines and Inſtitutions in ſome of them, as J ſhall hereafter more 
largely obſerve. 1 ” 5 

We likewiſe read of a certain Book of Articles or Canons which were 
made, conſented and ſubſcribd to by a Provincial Synod begun at St. 
Paul's Church in London the third Day of April, 1571. by Mat. Parker 


Archbiſhop of Canterbury, and by all the reſt of the Biſhops of this Pro- 


vince, attending either in their own Perſons, or elſe by their Proxies : 
But it is not faid, this Book of Canons was confirm'd by the Royal 
Authority. But, in the 27th Year of the Reign of Queen Elizabeth, 
there were certain Articles or Canons made by the Archbiſhop of Can- 
terbury, and the reſt of the Biſhops and Clergy of this Province in a 

0 Synod 


4... 


* Can, 11. 12. & 14, vid. f Theſe Words in the Text mark'd or printed in the Italick Lettei 
are ſuppos d to be an Oxford Interpolation, + Vid. Can, 5, ** Can. j. f Can. 6, + Can. 6. 
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Synod begun at London, Nocemiber the 24th, 1584; and theſe were ap- 
prov d and confirm'd by Royal Authority. On the 25th of Oftober, in 
the Thirty fourth Year of the ſaid Queen $ Reign, another Provincial 
Synod was begun and held by the Archbiſhop, Biſhops, and the reſt of 
the Clergy of the Province of Canterbury at London, wherein divers 
Canons and Eccleſiaſtical Conſtitutions were treated of by the ſaid Synod, 
and being afterwards approv d and confirm'd by the Queen's Majeſty, were 
by her Royal Authority under the Great Seal of Ex laid tanſmitted to 
the two Provinces of Canterbury and Y, and publiſh d for the due Ob- 
ſervation of thems — | 
The Council of Meldu enjoins; That the Decrees of the Canons be 
obſerved by all Perſons, and that in Eccleſiaſtical Acts or Matters of Ju- 
| dicature; and that no one does preſume to govern himſelf by his own 
Senſe and Opinion of Things: But let him give Judgment \ſays that 
Council) according to the Civil and Canon Lau); that is to ſay, accord- 


ing to the Ciil-· Lau in Matters of a Temporal Nature, and according 
to the Canon-Law in Spiritual Matters. But tho the Canons of this 


Council were never receiv'd here in erg yet all Eccleſiaſtical 
Matters of Judicature ought to be regulated and govern'd among us 
according to the Rules and Practice of the Canm-Law, and not by the 
Civil. La, unleſs it be in ſome particular Caſes wherein that Part of 
the Canon-Lazw was never admitted here, Yea, according to the Ca- 


noniſts, if a Diſpute ſhall happen to be about an Eccleſiaſtical Matter, 


tho it before a Secular Judge, yet it ought to be decided according to 
the Canon, and not by the Civil or any Secular Law. Obſerve, that 1 
ſay decided, and not handled or treated of, becauſe in reſpect of Mat- 
ters Preparatory to Judgment ; the Law of the Court ought alwaysto be 
obſerv'd, where the Suit or Matter is Judicially try'd *. And thus even 
Fuſtinian himſelf would have all Judgments made and directed by the 
Canon-L:97w, in all Cauſes relating to Eccleſiaſtical Matters; command- 
ing the ſacred Canons hetein to be kept and obſerv'd in their full Force 
and Vigour, no leſs than the Cipil- Larv. For Juſtinian profeſs'd him- 
ſelf to follow the firſt four General Councils in all Things that are or- 
dain'd and confirm'd by them; enacting, That the Dogma's and Opini- 
ons of theſe Councils ſhould be obſery'd as Holy Writings f. And, Jaſtiy, 


not. only the Advantage, but even the Neceſſity of the Canon-Law is 


_ acknowledg'd by all Chriſtian Nations. 
For, Firſt, if you take away this Law, we have no juſt Me- 


thod and Form of Proceeding in Judicial Cauſes of an Eecleſia- 


ſtical Cogniſance ; ſince this Form is only compriz'd and ſet down 
in the ſecond Book of the Decretals. And, Secondly, We ſhall be 
without the Deciſions of ſeveral important and conſiderable Contro- 
verſies; which, being taken from the Laws of Nature and of Nations. 
are not be met with in any other Books but in thoſe of the Civil OE 1 
Canon-Law. And Thirdly, 'The Lawyers themſelves will be without 
the united Knowledge of both theſe Laws to their great Diſadvantage : 
For as the Interpreters of the Canon- Lam are deem'd but very unskilful 
Inſtructers without the Knowledge of the Roman Civil- Lam); ſo are the 
Interpreters of the Civil Lau reckon'd but mean Lawyers with a due 
and proper Underſtanding of the Canm-Law. And both theſe Laws 
are at this Day fo link d together, that no one can be ſaid to be a Law- 
yer beyond Sea, without underſtanding both of them: And ha isentire- 


* 


1 8 


* 11Q. 1. 1. J Nov. 1:31 cap. 1. 
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ly ignorant of both of theſe Laws, who contents himſelf with the Knows 
ledge of one of theſe alone. | | 5 

1 ſhall conclude this Introduction with ſome proper Obſervations on the 
Canon-La in general. And, Firſt, It is to be obſerv'd, That there is 
this Difference between a Canon, a Decree, a Decretal Epiſtle, a Dog- 
ma, Sanction, Interditt, and a Mandate, viz. A Canon is Taid to be that 
Law which is made and ordained in a General Council or Provincial 
Synod of the Church. A Decree is an Ordinance, which is enacted by 
the Pope himſelf, by and with the Advice of his Cardinals in Council 
aſſembled, without being conſulted by any one thereon *®. A Decretal 
Epiſtle is that which the Pope decrees either by himſelf, or 
elſe by the Advice of his Cardinals: And this muſt be on his being 
conſulted by ſome particular Perſon or Perſons thereon. A Dogma 18 
that Determination, which conſiſts in and has a Relation to ſome Caſu- 
iſtical Point of Doctrine, or ſome Doctrinal Part of the Chriſtian Faith. 
And a Precept or Commandment, in Latin called Mandatum, is that 
which conſiſts in and has a reſpect to ſome moral Point of Doctrine, 
21. ſuch as concerns our Manners, and our inward and outward 
good Behaviour as Men in this Life. But ſtrictly ſpeaking, a Law made 
in a Provincial Synod is properly termd a Provincial Conſtitution, 
But then, 

Secondly, It is to be noted, That by the Canon-Law under the Name 
and Appellation of a Canon is included every Eceleſiaſtical Conſtitution ; 
therefore if we take the Word Canon in a large Senſe, it is the ſame 
Thing as an Eccleſiaſtical Conſtitution ; but, taken ſtrictly, it is a Conſti- 
tution made in ſome General Council, as aforeſaid. Moreover, 'tis to be 
obſerv'd, That every Canon or Eccleſiaſtical Conſtitution may be called 
a Law; becauſe a Law is a written Conſtitution : And as the Conſtitu- 
tions of the CGioil-Larw are ſtiled Secular Laws, even ſo in like manner 
5 the Canons of the Church often called Ecclefiaftical Laws, 
An , h ; | | 
Thirdly, It is to be remark d, That as the Pope's Decrees properly 
ſo called, are, according to the Papal. Lap, of equal Authority with 
the Canons of General Councils; ſo the Pope's Decretals are of the 
ſame Authority with the Decrees themſelves, being a Part of the Ca- 
non-Law, as they are diſtributed among the Canons of the Church. 
Yet ſometimes a Decretal Epiſtle is only local (as already remember d) 
and is not drawn ad Conſequentiam ; that is to ſay, it has no Effect or 
Operation in any other Place than that which it expreſly concerns. 


| And ' tis the ſame Thing if ſuch Decretal Epiſtle be Perſonal, viz. when 


it reſpects only ſome particular Perſon. 
Fourthly, A Penal Canon or Conſtitution ought not to be extended by 
2 Declaratory Sentence of Things therein not expreſs'd, tho there be 
a perfect Parity and Similitude of Reaſon aſſign'd for the ſame ; be- 
cauſe ſuch an Extenſion would be made by a Man, that has no ſuch 
Legiſlative Power veſted in him: But a looſe and unconfin'd Extenſion 
ought not to be made in Penal Canons and Conſtitutions ; and ſuch are 
the Provincial Conſtitutions of Archbiſhop Boniface in Lyndwood's Code; 
yet where there is the ſame Reaſon entirely ſubſiſting, there the ſame 
Law ought to be abſerv'd in a Caſe not expreſsd therein. And, more- 
over, tis a Rule in Law, That an Eccleſiaſtical Canon or Conſtitution, 
ſpeaking de Perſond vera, ought not to be extended ad Perſonem repræ- 
| = | ſentatam ; 


te. 


— 
— : _ 
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* Vid. Gloſſ. & Dot, in 10 Diſt. cap. 4. verb, Canones & Decreta, 
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Tentatam ; eſpecially if it be a Penal Canon or Conſtitution, as the greater 

Part of the Provincial Conſtitutions of Archbiſhop Boniface are, Penal, 

tho' little regarded among us. | ROD 
Fifthly, Tis to be known, That an Eccleſiaſtical Canon or Conſtitu- 


tion has only a Reſpect to Things future, and not to Things paſt: And 


thus is every Law only extended to ſuch Things as ſhall happen here- 
after; unleſs there be an expreſs Proviſion made therein, that it may 
have a Retroſpect and be extended to Things paſt. And, moreover, 
tis a general Rule in Law, That no one ſhall be puniſh'd {ma Crlpd : 
But he that is puniſh'd by a Law ex poſt facto, that is to ſay, without 
any Fault committed againſt any Law in Being, is puniſh d without a 
Fault : Ergo. Again, if a Law or Canon ſpeaks in Words only of the 
Preſent Tenſe it ought not to be extended to Things future, leſt it 
ſhould afford Matter of Offence, and adminiſter much Miſchief. Thus 
if it be provided by a Law or Statute, That every baniſh'd Man, on 
the Payment of Ten Pounds, ſhould be difcharg'd from his Baniſhment : 
This, I ſay, does not proceed in Favour of him, who ſhall be baniſh'd 
hereafter ; becauſe it would encourage Offenders : But tis otherwiſe, if 
this Reaſon ſhould ceaſe ; becauſe then, tho' ſuch Law or Statute 
does ſpeak in Words of the Preſent or Praterperfett Tenſe, yet 'tis 
extended to Things future; becauſe the Law ſpeaks in Special. 

 Sixthly, A Law or Canon according to the Eccleſiaſtical Law, does 
not begin to bind and oblige, till two Months after, or from the 
Time of its Publication. For after the lapſe of theſe two Months, 
a Knowledge thercof is preſum'd to reach all Perſons concern'd therein; 


and this Preſumption of Knowledge is not a Preſumption of Law, but 


a Preſumption by Laz, ſince it admits of Proof to the contrary from 
any Man that can prove himſelf to be ignorant of the Publication of 
ſuch Law or Canonical Conſtitution. And thus a Law or Canon ſhall 
not affect Perſons truly ignorant, tho ſome Law or Canon ſhould pre- 
cede the Fact f. | > | 
Seventhly, "Tis to be obſerv'd from the Nature and Reaſon of a Law, 
Canon or Conſtitution, that the ſame may be extended by the Law or 
Canon itſelf, or by any other Conſtitution ; and this in ſeveral Cauſes, 
Firſt, When the Words of ſuch Law, Canon or Conſtitution may be 
drawn to a Caſe, wherein a Majority or Parity of Reaſon concludes the 
ſame Thing, even according to the largeſt Signification of a Word. 


For Example ſake : The Words of a Law or Statute do permit a Man 


to kill or put another to Death : Therefore, from a ſtrong Majority of 
Reafon they do permit him to wound ; becauſe the Perſon wounding may 
be ſaid to kill or put to Death, in reſpe& of the Intent of the Perſon 
wounding*, The like Example alſo appears in a Statute, which forbids a 
Daughter to ſucceed to the Inheritance, as long as any Male Heir or 
Iſſue is living: For by a Majority of Reaſon this Prohibition alſo is 
extended to a Niece or Grand-daughter **. An Extenſion by a Parity of 
Reaſon may be made from the ſtrict Signification of a Word to the large 
and extended Senſe thereof according to 7ohn Andreas tf on the Canon- 


Law quoted in the Margin ; where he obſeryes, that the Word Election 


is extended to a Preſentation, 
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By the Canon-Law a Biſhop may. make a Canon, Decree, or Sta- 


5 tute; which ſhall oblige all Perſons, that are Subject to his Juriſ- 
7 diction, and ſuch a Decree or Statute is called an Epiſcopal Canon: 
55 Hut tis to be abſerved, that a Biſhop cannot enact any Thing contrary 
5 to the General Canons or Conſtitutions of the Church. | 
L There has been a great Doubt among ſome of the Canoniſts indeed, 
3 Fir/t, Whether a Biſhop can make Laws without the Pope's Conſent and 
Wt Approbatian, and what Rule they ought to obſerve herein, cg. Whe- 
. ther a Biſhop may do every Thing which he is not forbidden to do, or 
L whether he may only do that, which he is allow'd to do? Wherein it 
= js to be conſider d, Firſt, That according to the Cahon-Law, Biſhops 
5 gannot make Laws in ſuch Matters as are ſpecially reſerved unto the 
5 Pope himſelf; if they are any wiſe repugnant to ſuch reſery'd Caſes : 
1 And this appears from that pretended Subordination, which is due from 
4 Biſhops to the Pope . 2%, They cannot make any Decrees or Statutes, 
3 which are contrary to the Common Law of the Church, becauſe they 
- would be co ip/ſo contrary to the Will of the pretended Sovereign Power 
5 thereof, our Lord the Pope f. 3dly, Tis to be noted, That they cannot 
2 make any Statute or Decree in Matters of high Importance, and of an 
8 arduous Nature, becauſe they arc by a general Rule in the Papal Canon- 
5 Law. teferv'd to the Apoſtolick Sce f. And thoſe Things are ſaid to be 
© of a high Impontance which concern the State of the Univerſal Church, 
L or are repugnant tothe Privileges and univerſal Cuſtoms of the Church“. 
>» Again, a Biſhop cannot ſubject one Church to another, nor can he unite 
= two: Biſhopricks, or divide one into two, or make any Law for the Alte- 
1 ration of the Time of Lent, and the like, in een neee 

. The Second Doubt is, Whether a Biſhop can make Statutes without 


the Advice or Conſent of his Chapter or Clergy 2 Some Perſons accord- 
= ing to the Gloſs on the: Canon- Lau hold the Affirmative: But that Gloſs 
1 5 (I think) does not warrant it; for it only ſays, that Biſhops may make 
= Conſtitutions. And hence the Abbot ff <bſolutely denies this Boctrine 
. tod true on the Authority of 70%. Andreas. And this is alſo inferred 
f | from theſe two Chapters in the Law, touching thoſe Things which a 
5 Prelate may do without his Chapters Conſent ; which Laws do not Tpeak 
of Statutes, but only of expoſing the Goods of the Church, and the like; 
which ought not to be done by a Biſhop. without his Chapter. But more 
of this hereafter, under their proper Titles. %%% J6nbs ROT Tun, 
We have ſeveral Ruleès laid down and quoted to ſhew, in what Cauſes 
the Canan-Law ſtill prevails, and is made uſe of in the Courts of Law, 
and Dominions of the Proteſtant Princes in Germany and other Places : 
And, among theſe. there are three principally ſettled and agreed upon, 
as: being moſt, remarkable, The Firſt is, That as often as any Matter is 
doubtful according to the Cioil- Lau, and may be decided by the Canon- 
Law, it gught to be determin d by the Canon- Law ; and fo vice verſa: 
But in England this, Rule can have little or no Place, becauſe the 'Com- 
mon Law fo much prevails over the. Civil and Canon- Larp. The Second 
is, That whenever the Cicil and Canon do claſh and interfere with each 
other, ſo often ought each of theſe Laws to be obſerved in their reſpe- 
ctive and proper Courts; unleſs it be in a Cauſe or Matter of Sin, Con- 
ſcience and Equity, wherein the Canon- Lamp ſhall prevail: But with 
us in Matters of Equity r e in all Civil Cauſes, the good 
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Conſcience and Equitable Opinion of the Court of Chancery prevails. 
The Third is, When there is no Difference laid down between theſe 
two Laws: For then in Germany the Canon-Laew prevails in all Ma- 
trimonial Cauſes, in Pads, and in the Buſineſs of an Emphiteuſis, in 


fury, and in an Auticreſis or a Mutual Uſe, cis. When one borrows one 


Thing and leaves another as a Pawn for the Lender to uſe in the mean 
while, or Land mortgaged, which the Creditor makes uſe of till he be paid 
or ſatisfied in Point of his Debt; in all Matters relating to Church-Eſtates, 
Tithes, Pious Uſes, Teſtaments, Fidei-Commiſſa, Preſcriptions, Oaths 
and the Method of proceeding in Eccleſiaſtical Judicature. But to ſpeak 
Truth, theſe General Rules do ſtill admit of ſeveral Limitations and 
Exceptions: So that there is but very little uſe of the Canon-Law in 
ſeveral Proteſtant Countries ; unleſs it be in Matters relating to Church 
Eſtates, Tithes, Oaths, Matrimonial Cauſes, Laſt Wills and Teſtaments, 
and the like; ſince all other Matters are for the moſt Part govern d by 
the Civil and Municipal Laws of the Countries, and by Provincial and 
Eccleſiaſtical Conſtitutions therein enacted and ordained ; as happens here 
in England. £ ; 

Tho ſeveral Titles of the Canon-Lazw are out of uſe with us here in 
England, by Reaſon of the groſs Idolatry they contain in them: As 
the Title of the Authority and Uſe of the Pall, the Title af the Maſs, 
the Title of Relicts, and the Worſhip of Saints, the Title of Monks 


and Regular Canons, the Title of keeping of the Euchariſt and Chriſm, 


and ſuch other of the like Quality: Yet theſe are retain'd in the gene- 
ral. For inſtead of them, we have ſubſtituted in their Places other holy 
Worſhips tending to the like end of Godlineſs, as thoſe did pretend to, 
but void of thoſe ſuperſtitious Means the others thought to pleaſe God by : 
And inſtead of the Maſs we have the Holy Communion ; and in the Place 
of worſhipping Saints, we have a Godly Remembrance, and a Glorifying 
in his Saints; and ſo of the reſt which we make a uſe of in the Church. 


But there are ſome out of uſe as well among the Civil as Criminal Ti- 
tles of the Law ; becauſe the Matter therein treated of is notoriouſly 


known to belong to the Cognizance of the Common Lazy at this time. 
As the Titles of Buying and Selling, of Leaſing or Letting and Taking to 
Farm, of Mortgaging and Pledging, of Giving by Deed of Gift, of De- 


tecting Colluſion and Coſenage, of Murder, Theft and Receiving of 
Thieves, and ſuch like. | 


For I make no doubt, but even theſe Matters both Cioil and Criminal, 


or moſt of them among Clerks, were anciently handled and allow'd of in 
Biſhop's Courts within this Realm, in order to aggrandize the Prieſthood. 
And this I am induc'd to believe for three Reaſons. Firſt, Becauſe I 
find not only foreign Authors of the Decretals, but even our own Au- 
thors of the Legatine Conſtitutions to have enacted and inſerted theſe 
ſevcral Conſtitutions, not only in the Body of the Canon- Lau, but alſo 
in the Body of the Eccleſiaſtical Laws of this Realm; and ſome learned 
Men, divers Years after their Ages, have wrote Comments upon the 


ſame, as Things expedient and profitable for the uſe of the Church, 


and the Government of the Clergy in thoſe Days: Neither of which, 


I preſume, they would have done, if in thoſe Times there had not been 


a free Practice of them. Secondly, I find in the Juſtinian Code by ſun- 
dry Laws, ſome of his own making and of ſome other Emperors before his 
Time ; That Biſhops in their 


Epiſcopal Audience had the Practice of ſome 
of theſe Matters both Cizil and Crimina 


to be Genuine, and not of the Clergies own Forging. And to this end 
they had their Officials or Chancellors, Men train'd up in the Civil and 
| | Canon- 


V if we may believe theſe Laws 
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Canon-Law to direct them in Matters of Judgment, as well in Eccleſi- 
aſtical Criminal Matters, as in Eccleſiaſtical Cioil Cauſes, tho at pre- 
ſent thro the Idleneſs and Corruption of the Times, and thro the ſmall 


Regard that ſome of our Biſhops have ſhewn to their own Courts, we 


have had but few Chancellors that underſtand either the Ci or Ca- 


101-L,aw, tho the Canon of our Church. requires a good Proficiency in 
the Knowlege of both theſe Laws in Eccleſiaſtical Courts“. The Third 
Reaſon that ' induces me to believe, That theſe Titles were ſometimes 
exercisd here among us, is, that I find G/anvil ti, who livd under 


Henry the Second's Reign, and was Lord Chief Juſtice of England, 


refers to the Eccleſiaſtical Courts the Plea of Tenements, where the 
Suit was between two Clerks, or between a Clerk or a Layman ; and 
the Plea was, De liberd Eleemoſynd Feodi Eocleſiaſtici & non petitur 
inde recognitio; whether the Frank-PFee was Lay or Eccleſiaſtical +. 


And he further adds, That if it be found by the Verdict of legal and ſuf- 
ficient Men to be an Eccleſiaſtical Fee it hall not hereafter be drawn 


to a Lay Fee, no, tho' it be. held of the Church by Services thereunto 
due and accuſtom' d. Again, by ancient Practice of the Canon-Law' a- 
mong us, whenever Land was demanded in Marriage by the Husband or 
Wife, or their Heir, and the Demand was againſt the Giver or his Heir, 
it was then at the Demandants Choice, whether he would ſue for the 


fame in the Court Chriſtian or in the Secular Court: For, ſays G/an- 


vil, it belongs to the Eccleſiaſtical Courts to hold Plea of Dowries, which 
he calls Maritagia; if the Plantiff does thus make Choice of thoſe 
Courts upon the Score of that mutual Affiance which is there made 
between a Man and his Wife. For if a Marriage be had between them, 


and there is a Dowry promis'd to the Man by the Woman's Friends, 


this Plea was not to be carry'd to the Temporal Courts, tho the Lands 
were of a Lay-Fee; provided, the Suit was certainly for a Dowry : But 
if the Suit was againſt a Stranger, then it was otherwiſe **, T hirdly, 
'The King's Prohibition forbidding the Clergy to deal in ſeveral Things 
which are of Lay-Fee, forbids them no one Thing that is of Eccleſiaſtical 
Fee; and to ſhew the Prince's meaning preciſely therein, oig. That it 
was not his Intent by that Prohibition to reſtrain the Eccleſiaſtical 
Judges from proceeding in Matters of this Kind, he does in expreſs 
Terms uſe theſe Words (Recognizances touching Lay-PFees) as though 


he would fignify to all Men, that he would not touch upon Matters of 


Eceleſiaſtical Fee, which did then wholly belong to the 'Tryal of Court 
Chriſtian, as has been cited already out of G /andi! Who, by the 
Place he then held, may be thought to have known the Laws of Eng- 
land, as they then ſtood, and the right Interpretation thereof, as well 
as any Man then or now living. And yet becauſe there were ſome 
Things of Lay-Fee, which the Clergy then had Cogniſance of, and have 
ſtill in ſome Meaſure ; as Cauſes and Matters of Money, Chattels and 
Legacies ariſing out of Teſtaments, G: And becauſe he would have 


the Rights of the Clergy to be undiſputed, he excepts them from ſuch 


'Things as did belong to the Common Law ; and leaves them to the Di- 


rection of the Courts Chriſtian. 


To what has been ſaid, we may add the Provincial Conſtitution of 
Archbiſhop Boniface, recorded in Lindwood tf, and made in the Days of 
Henry the Third by the Exorbitant Power of the Clergy, which plainly 


ſhews 


Vid. Can. Jacob, 127. } Lib. 12, ca 5 de Leg. Angliæ. + Idem lib. 13. cap. 25. 
* Ann, 24 Ewd, 1. i} 25 H. 8. chap. 12 : 1 * 


c 


xli 


LL GOTH 
lerk, or between Laymen Plaintiffs and Clerks Defendants were try d 
, ie Poclefiaſtical, and not by the Temporal. Law: Which Practice 


becauſe it agrees with Glancili Bractm and Britton, and with the Pro- 
hibition itſelf, which there only reſtrains the calling of Laymen to make 


Abe der the A 
t 


only in ſome Meaſure. Thoſe are in en never had 
any, Oppoſition made againſt them, which are almoſt. thoſe alone that 
belong to the minen Degree or Order: For all Things which come 


Within the Compaſs of the Fecleſialtical Law, do either belong to his 

Degree, or his Juriſdiction. Jo the, firſt belong the Ordination of Mi- 
niſters, the Confirmation of Children, the Dedication of Churches, 
and the like. The ſecond Sort is of ſuch Matters as do belong to 

the Biſhop's Juriſdiction, which is partly; /oluntaty, and, partly Conten- 

rious 5 ef this latter there have been divers Things in ſundry. A 
Ted into. Queſtion, but reffored again by! t ie e and grave Ja 
themſelves, . who haye found the Exception agamſt tliem to be un; 
But what belongs to, either of chem ig priyate, or what Cauſes do 
belong to the ae og becauſe I hae hereg er deſeribod 
them in particular, 1 will not here give, the Bagger Catalogue of 
them, but ſend him te the , enfunig Work for, the Knowledge 


thereof, whereunto I ſhall next proceed, after a long Introduction 1 
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An Ex LANAT TON of the Marginal- Quota- 
tions from the Books of the Civil and Canon- 
Lau. | 


And Firſt of the Cioil-Law. 


EE Inſtitutes of Juſtinian, Book the Firſt, Title the Se. I. 1. 2.3 C 4. 
ond, Section, or Paragraph, ' the third and fourth. 1 


Cn 


r 6 
LY 


pf | | 13 3 3 
14 I A Dlgelt, Book the Firſt, Title the Second, Law the Third, D. 1. +. 3. 4. 
and Paragraph, or Section, the Fourth. 


"Digeft, Book 'the Firſt, Title the Second, Law the Third, Pr. in P. 1. 2. 3. 


principio, and fin. in fine ejuſdem legis. x ag 


Me. ft, Book the Firſt, Title the Setond, and Laws the Third and 9. i.. 304. 
vurth, | 


2 Lau the Firſt, Seftion, or Paragraph, beginning with I. 1. 33. Bur 
1 


urtum fl. ſigne ier the Digeft, and the Words de 


urtis denore fun ff 
the Title there. F 


Furtis. 5 


ourth 


That zr fo ſay, Bartolus on the firſt Law of the Digeſts, Book the Second; Bot in 1+ 
md Trotter RUG e firſ? Law of the Digeſts, Book 55 1 


D. 2. 4. 


"7 F 


Code, Book the Fi 5 Titie tbe Tewel Taro the Bigliub, and C. 1. 12.0. $, 
Seton or Paragraph the Second. oY r , BEIT. ” 
That is #0 ſay, Baldus on the Fourth Lam of the Code, Boo the hut inl. 4. 

; | | 1 „. 6. * | 


The Novels, Conſtitution the Eighty Ninth, and Chapter the wo. 39. c.g. 


Ninth. 


Authentick, | Collation . the + 
nl od 


10 ; + 1 / as cl 10 32 11 FREE 5 3 ; . | 
Ninth, 2 Tithe. tis Nini, and Novel 4«th.9. 9.20. 
ELLE 1 353 8 2 . 1 Gs x £2 
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All theſe Books of the Cizil-Law are ſometimes quoted by the in- 
. Itial Words of the Law it ſelf; and by the Words of the Title: 
As, Qui totam Hareditatem, ff. De acquir. vel omit. Hered. 


That is to ſay, The Firſt Law of the Digeſt, Book 29, and 
4 Title the Second, if LH oft 2 | 9, 
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Marginal Quotations from the Books of the Canon- 
N Law explain' d. 


e is to ſay, Book the Firſt, Title the Ninth, Chapter 
de the Sixth, and Paragraph the Fourth, of the Decretals of 

Pa Pope Gregory the Ninth, The Letter (X) denoting the 
=©J Decretals of that Pope. | 


VI 3.4.33. Book the Third, Title the Fourth, and Chapter the 
Twenty Third, of the Sixth Book of the Decretals, by Pope Boniface 
7 he Ei 4 bt h „ ; | 8 


Cl. 2. 5. 2. Book the Second, Title the Fifth, and Chapter the Second of the 
Clementines. 


That is to ſay, Title the Fourteenth, and Chapter the Third of the 
Extravagants of Pope John the Twenty Second. | 


| Com.3.2 _ That is to ſay, Book the Third, and Chapter the Second of the 


Communes, 


X. 1.9. 6. 4. EN 


Extra. 14. 3. 


Dip. 16. c. 2, ' DiftinFion tze Sevent Sixth, and Chapter the Second of the firſ Bart 
of the Decrees : p= 4 if a V Conſonant, or this Note be added, viz. 
9. it denotes the Verſe or Paragraph of that Chapter, as Diſt. 16. c. 2. 

v. 3 or g. 3. 1 
n That is to ſay, Cauſe the Sixteenth, Oueſtion the Seventh, and Chap- 
9 Third, of the Second Part of 3 8 FEY Oe” 


Can. I. 2. 3 Firſt, and Chapter the Second of the third Part of the 
LIECT CES: 5 | 5 | : 


* 


All theſe Books of the Canon Lam are likewiſe ſometimes quoted b 
the initial Words of the Law, or Chapter itſelf; and by the Words 
of the Title: As thus, Ex ſpecialis, extra de Judæis. That is 
to ſay. Cap. 17. Tit. 6. of the Fifth Book of Grepories Decretals. 
For the Word Extra imports theſe Decretals as well as the 
Extravagants, MS 1 
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2 : J a Of Abjuration, 


Of Acts 


> Of Abſence and 1 
Z Of Abſolntion Judicial, 8 &c. 
/ Acceſſory and Principal, 
Of Aecuſation; and the Courſe of Proceeding in i, 
b 52 and Extrajiudicial, 
Of Adminſtration, and the Pofeſſion of - with Good, 5 
/ Admiſſion to Ecclaſiaſtical Benefices': Auel. of the Cauſes UL Refuſal, 
Of Adultery, and the ſeveral Pu 
Of Advocates, their Office and, Qualiſautions, 


Of Alimony, and the Nature of it, & 


Of Altarage, and what is underſtooditberely,. . 
Of Annates, or Firſt-Fruits; and the .Nayment thereof, 
Of Anſwers Perſonal or upon Oath, in Fudg 
| Of Apparitors, and their Offices, &c. The 
o Appeals; their Efeits and * belonging to them, 


ment ld, 


F Abbots, Brights: Abbies, Prorics, S6 


bs. thereof, * 
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Of Apoſtacy, aud the ſeceral Kinds thereof, 


Page 85 
Of Appropriations and Impropriations of Benefices, 5 5 86 
Of Archbiſhops, their Riſe, Power and Furiſdiftion, &c. 90 
Of an Archdeacon, and his Office in the Church, 95 
Of Attentates, or Attempts made on Appeals, 100 
3 Of the Banns of Matrimony, and the Publicaticn thereof, 101 
| Of Baptiſm, and the Epeits theredf, 102 
Of Baſtards and Baſtardy General and Special, 106 
Of Benefices Ecclefiaſtical, % Dicifton of them, &c. 111 
Of a Biſliop, his Riſe, Porver and Office in the Church, &c. 118 
/ Blaſphemy, and ſeteral Kinds and Puniſhment of it, 130 
Of Bulls Papai, and the meaning thereof, 131 
Of Burial, and the Right and Pratt ice there, &t. - - 132 
Of Calamny, and the Oath thereof in Judigature, | +; 77 
Of a Canonry, and the ſeceral forts of Canons in a Cathedral or Con- 
czontital Church, * ” Wh . „ 139 
Of Cancellation, or the Cancelling of Deeds, p. ; 141 
Of Cardinals, their Riſe and Power in the Church, 142 
Catechiſm, or Catechizing, &c. 144 
Of a Caveat, and the ſereral Kinds theredf, _ 145 
Of a Cauſe, Conti over(y,. Suit, Inflance, and the like, 147 
Of Cenſures Eccleſiaſtical, and the Diciſion theregf, 155 
Of a Certificate, and the ſereral Kinds thereof, 157 
(/ Chancellors, Commiſſaries, Officials and Vicars-General, 160 
Of Chapels, and the ſeveral Kinds or Diviſion thereq, =" 268 
| Of a Church, and other Matters relating thereunto, 166 
l Of Church-wardens, and their Ofrice, Election, &c. 170 
. Of Church-yards, and the Veſign of their Conſecration, „5 
0 Of a Citation, the Species and Force thereaf, &c. 174. 
h Of Clerks, the ſeveral' Orders theredf, their Privileges, &c. a 
ll / Collation to Benefces, and the Diviſion theregſ, 188 
uſt Of Commcmorations, Annals, Anniverſaries, c. 190 
| Of Commendams, and of their Riſe and Divifn, 191 
Of Conſecration of Churches, Biſhops, and the like, | 19 
| Of Contumacy, and the ſeveral Kinds thereef, &c. 189 
1 Of Courts Eccleſiaſtical, and their Juriſdiction, 1901 
* Of Cuſtom, and of the Force and Nature thereof, 194 | 
5 Of Deacons, Subdeacons, and their ſcveral Offices, 197 
l Of a Dean and Chapter, their Riſe, Power, &c. ! 
Fl Of Deans Rural, and their Offices in the Church, 205 
| Of Degradation, Depolition and Deprivation, 6c. 206 
Of Degrees in general, and of Degrees of Kindred, | 209 
Of Denunciation, and the ſeveral Kinds theredf, 5 210 
Of Diffamation, and the Cognizance thereof, ' * 212 
Of Dignities in the Church, and their Diviſion, 215 
Of Dilapidations, and the Puniſhments thereaf, 2217 
Of Diſpenſation, or a Diſpenſing Power, what, &c. 219 
Of Diſtributions Fecefiatical and Coll, 221 
Of Divination, and the Invention theredf, | e 200 
Of Divorce, and the ſeveral Cauſes thereof, 225 
Of Donatives, and the Original there, 230 
Of Drunkenneſs and Gluttony forbidden the Clergy, 231 7 
Of a Duplex Querela, and the manner of proceeding therein, 233 bo 
Of Eaſter, and the Celebration theredf, | 235 10 
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Of Eccleſiaſtical Crimes in general, and the Diſtiuction thereof in parti- 
cular, | Page 237 


Of Elections Eccleſiaſtical, and the Form and Confirmatimn of them, 


Of. Eſpouſals de futuro, commonly called Pre-contratts, 

Of Exceptions, and of the Nature aud Diviſion of them, 

Of Excommunication, and of the Divifim and Heis of it, 

Of Executors, their ſeveral Kinds, and of their Duty, &c. 

Of the Execution of a Judicial Sentence, 

Of Expences of Suit, and the Kinds theredf, 

Of Fame and Suſpicion, whether and what Fridence in Tc ', 
Of Faſting, the ſeveral Kinds and Efetts there, 

Of Fees belonging to Eccleſiaſtical Courts, &c. 

Of Glebe-Land, and whether Tithenble or not, 

Of the Habit or Apparel of Clergymen, 

Of Hereſy, and the Puniſhment thereof, &c. 

Of Hoſpitals, and the Care of them in the Chirch, 

Of an Inhibition, or the Nature and Force thereof, 

Of Inſtitution and Induction into Benefices, 

Of Inſtruments or Deeds, and their Credit and Validity, 

Of an Inventory, and the Law relating thereunto, 

Of an Inteſtate, and the Conſequences theredf, | 

Of 2 Judge, his Power, Duty, and the ſeveral Kinds theregf, 
Of Turiſdiction, and the ſeveral Kinds and Species there, 


Of Kindred, the ſeveral Diviſions, Degrees and Diftiuitions of it, 


'f Knights-Templars, Hoſpitallers, Gc. 

Of a Lapſe or Devolution, and how it accrues, 

Of Legacies, and the ſeveral Diſtindtions of them, &c. 
Of Libels, their Kinds, and the Doctrine touching them, 
Of Licence, what it ig, and the Power thereoſ, 

Of Liturgies, otherwiſe called Common Ferms of Prayer, 
Of a Mandatory Writ, in Latin ſtiled a Mandamus, 

Of Marriage or Matrimony, otherwiſe called Wedlock, 

Of Monks, Manaſteries, and their Diſſolution with us, &c. 
Of Mortmain, the Riſe and Conſequences thereof, &c. 

Of a Mortuary, and the Payment thereof regulated, 

Of a Notary Publick, or Regifter, and his Office, 

Of Notice or Intimation in Law, and its cartes Kinds, 
Of an Oath, and the ſeveral Species of is in Judgment, 

UF Oblations, Obits, Obventions, and ihe Meaning thereaf, 
Of the Office of 8673 both Noble and Mercenary, 

O, Orders, and Ordination in the Church, | 


Of a Pariſh, Pariſh-Rights, Perambulation 2nd Bounds cf Pariſhes, 


/ Patrons; Right of Patronage, and Preſentation, 

Of Peculiars or Ex2mpt juriſdictions, and their Kinds, 
Of Publick Pennance, and Commultation of Pennance, 

Of Plurality of Benefices, and what is deem'd ſuch, 

Of a Proctor, his Uffice and Buſineſs in Court, &c. 

Of Procurations, Synodals and Pentecoſtals, &c. 

Of a Prohibition, where it will lye and where it will not, 
| Of Proof, or Judicial Evidence in general, &c. 

Of Purgation Canonical, Compurgators, Gc. 

Of the Recuſation of a Judge, and the Reaſons for it, &c. 
Of the Repairs of Churches, Chancels, and the like, 


Of Reſidence, hc Duty of it, and the Puniſtment of Nen-Reſidence, 
3 | 
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The IND E X. 


Of Apoſtacy, aud the ſereral Kinds thereof, Page 85 
86 


Of Appropriations and Impropriations of Benefices, 


Of Archbiſhops, their Riſe, Power and Juriſdiction, . 
/ an Archdeacon, and his Office in the Church, 


Of Attentates, or Attempts made on Appeals, 

Of the Banns of Matrimony, and the Publicaticn theredf, 

/ Baptitm, and the Effeds thereof, © 

/ Baſtards and Baſtardy General and Special, 

Of Benefices Eeclefiaſtical, he Dicifion of them, &c. | 

Of a Biſl.op, bis Riſe, Power and Ofice in the Church, &c. 

Of Blaſphemy, and ſeveral Kinds and Puniſhment & it, 

Of Bulls Papai, and the meaning thereof, 

Of Burial, und the Right and Prad ice theredf,, &t. 

Of Calumny, and the Oath thereof in Judicature, 5 | 

O/ a Canonry, 4nd the feceral forts of Canons in a Cathedral or 
coil Church, | | 


Of Cancellation, of the Cancelling of Deeds, 


Of Cardinals, their Riſe and Power in the Church, 

Of Catechiſm, or Catcchizing, &c. 

Of a Caveat, and the ſereral Kinds there, 

Of 2 Cauſe, Conti overly, Suit, Inflance, and the like, 

Of Cenſures Eccliſiaſtical, and the Diciſion theredf, 

Of 4 Certificate, and the jeveral Kinds thereof, | | 

Of Chancellors, Commuſlaries, Officials and Vicars-General, 


/ Chapels, and rhe ſeveral Kinds or Diciſion theredf, 


Of 7 Church, and other Matters relating thereunto, 
Of Church-wardens, and their Office, Election, &c. 


/ Church-yards, and the Deſian of their Conſecration, 
Of a Citation, the Species aud Force theredf, &c. 


Of Clerks, the ſeveral' Orders theredf, their Privileges, &c. 


Of Collation to Beneſces, and the Diviſion there, 


Comme morations, Annals, Anniverſaries, &c. 

Of Commendams, and of their Riſe and Didi ſion, 

Of Conſceration of Churches, Biſhops, and the lite, 
Of Contumacy, and the ſeveral Kinds 1 ef, &c. 

Of Courts Eccleſiaſtical, and their Fariſdiction, 

Of Cuſtom, and of the Force and Nature thereof, 

Of D-acons, Subdeacons, and their ſeveral Offices, 

Of 2 Dean and Chapter, their Riſe, Power, &c. 

Of Deans Rural, and their Offices in the Church, 

Of Degradation, Depolition and Deprivation, &c. 

Of Degrees in general, and of Degrees of Kindred, \ 
/ Denunciation, and the ſeveral Kinds theredf, 

Of Diffamation, and the Cognizance there, , 

Of Dignities in the Church, and their Diviſion, 

Of Dilapidations, and the Puniſhments thereqſ, 

Of Diſpenſation, or a Diſpenſmg Power, what, &c. 

Of Diſtributions Fedehalticat and Civil, 

Of Divination, and the Invention theregf, 

Of Divorce, and the ſeveral Cauſes thereof, 
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Of Abbots, Priori, Abbics, Pri orice, CC. 


I being the peculiar Happineſs of the Nritiſb Nation 
iin general, to be (in a great meaſure) govern'd by 
Laws of its own Growth and Production, and like- 


Priories, and other Religious Houſes of Monks and 
Fryars, are now aboliſh'd and diſſolv'd in Great-Britain, and their 


Lands and Poſſeſſions given to the Crown; and the very Order of Abbots 


themſelves is entirely extinguiſh'd among us. But fiance the Eccleſiaſtical 


Law and State of Eugland, as it now ſubſiſts, may be much better 
known by informing the Reader how it ſtood before the Reformation of 
Religion here among us; I have thought it no-wiſe improper to the preſent 
Undertaking, to give a ſhort Hiſtory of the Riſe and Origine of this lazy 
and devouring Herd of People, commonly called Abbots, Priors, Monks, 
and the like; and alſo to give ſome Account of the Foundation and the 
Endowment of their Abbies and other Religious Houſes, and the Means 
whereby they afterwards acquired great Riches and Power, lording it 
over Mens Perſons, Eſtates, and Conſciences: and laſtly, I thought it 
not amiſs, by way of Incident, to treat of ſome other Matters relating to 
this Subject till the time of their Diſſolution. For I ſhall only, in the fol- 
lowing Sheets, mention ſo much of the Papal Canon. Lam, as may ſerve 


to illuſtrate and explain the Canon Law, as receiv'd and practis'd here 


in Ezgland; ſaving ſome few Digreſſions, which I ſhall make in order 
to expoſe the Pride and Subtilty of the Popiſh Clergy, according ro my 
Deſign already declared in the Introduction to this Work: and, therc- 


— | fore, 
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fore, J begin the ſame, firſt, with the Title of 4bbots, Priors, and other 

Perſons, in the ſeveral Orders of the Roz Communion. : 
Now an Abbot is ſo called from the Word Aba, which in Engliſh ſig- 

niſies a Father; and, in its Original, is, according to ſome a Hebreto, 


and according to others, a Syriack, and not a Hebrew Word: for an Ab- 


bot is, or (at leaſt) ought to be the Father of his Monks, and in propri- 
ety of Speech, has the ſame Relation to the Houſe or Family over which 
he preſides and governs, as a natural Father has over his Children. For, 
according to Albericns, Alciatus, and others, and in the Senſe of all 
Nations and Languages, this Word imports the ſame as a Father, in 
reſpe& of Age, Honour, and Care; and ſtricly ſpeaking, is not a Term 
of Order: and for this Reaſon (ſay they) Abbots are ſtiled Fathers in 
the vernacular Tongue of all Nations. And, as the Latin Word Abbas, 
is the fame as the Hebrew or Syriack Word 4bba, Father; fo, according 
to Felinus, an Abbacy is the Dignity itſelf, ſince an Abbot is a Term or 
Word of Dignity, and not of Office: and, therefore, even a ſecular 
Perſon, who has the Care of Souls, is ſometimes, in the Cauonu-Lascv, 
alſo ſtiled an Abbor. And though, among the Greeks, that Perſon only is 
called Papas or Pater, who is a Father in point of Reverence ; yet an 
Abbot may in Law, even be called a Mozkh, and, in an indifferent Mat- 
ter, he comes under that Appellation: for though he be made an 4bbox, 
Gc. he does not ceaſe to be a Mou, as tis ſaid of the Rector of Scholars 
in an Univerſity, who does not ceaſe to be a Scholar becauſe he is a 


Rector. Not only Biſhops, and Archbiſhops, come under the Name of 


Prelates, but even Abbots themſelves : and hence it is, that 4bbots are 
ſtiled 4ignify'd Clerks, as having ſome Dignity in the Church; and as 
ſuch (it ſeems) they ought to be preferr'd unto all other private Clerks. 
And though an Abbot does not take place of the Canons of a Cathedral 
Church within the ſaid Church; yet out of the ſaid Church, he ſhall 
have a Precedency. Tis ſaid in the Books of the Canon- Lat, that a 
Conventual Prior is in the Place of an Abbot: but then (I think) this 
ought only to be thus underſtood, when a Church has not an 4bbotr, but 


is wont to be governed by a Prior : Which leads me next to ſpeak of 


Pens. | | 

Priors are ſaid to be ſuch Perſons, as do in ſome Churches preſide over 
others of the ſame Churches; and the Churches which are given to them 
in Titulum, or by way of Title, are called Priorics. Some of theſe 


»Clem. 1.2.2. Priors are Clauftral, others are Conventual*, and a third Sort are Secular. 


X. 3. 35+ 6. 


Clem. z. 
IO, 1. 


FX. 3. 35. 2. 


+ Gloſs. in 
cap · 8. 
Clem. 1. 2. 
verb. Conve n- 
te. 


Clauſtrai Priors are ſuch, as preſide over Monaſteries next to the Abbot 
or ſome other chief Governour in ſuch Religious Houſes ; and are like to 
a Sub-Dean in a Cathedral Church, or a Sub-Warden in one of our 
Colleges ; performing the Office, and executing rhe Power of Vicars to 
the ſaid Abbot within the Clauſtres of the ſaid Monaſtery T. Thoſe are 
calPd Conventual Priors, that have the chief ruling Power over a Mo- 
naſtery, and wherein no Abbot or other Perſon is of greater Dignity 
than they themſelves are || : And Priories of this kind cannot be obtain'd 
or purchaſed by other Perſons than thoſe that are expreſly of that Order 
which they profeſs ; and according to Law, they are elected and choſen 
by their own Chapters, and do receive Inſtitution from them. And theſe 
Priors are ſo perpetual, that ſuch Men as are ſet over theſe Priories, can- 
not be remov'd from thence, unleſs they waſte the Eſtate, and dilapidate 


the Goods of the Monaſtery, or lead lewd and incontinent Lives *, as 


moſt of them do; or are, laſtly, tranſlated to ſome other Monaſtery. 
A Conventual Priory, is a Dignity in the Church, but a Clauſtral Priory 
is not +. Thoſe are term'd ſecnlar Priors, that have Priories, or (at 


leaſt) 
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leaſt) the Benefice of a Priory, which is uſually govern'd and admini— 
ſtred by ſecular Clerks or Clergy- men: and tho” ſometimes the Priory be 
Regular, yet the Cure thereof ought to be perform'd and manag'd by 
ſecular Clerks *; becauſe it is contrary to the Intention of the Law, for“ Clem. 3. 
the Cure of Souls to be granted to Regulars F. Therefore, the Per- 7%: 33: fl 
ſon that is choſen and ſet over the ſame for the fake of good Government, f x. 4.41. x, 
ſhall either be ſtiled a Rector or a Perpetual Vicar ; the Priory remain- 
ing with ſome other Perſon, or elſe in the Hands of the Monaſtery or ſome 
Chapter : and thus he, who allows or gives him a Portion, ſhall be the 3 
Prior. ; 

In the Roxiſh Church, all Perſons are ſaid to be Regalars, that do pro- 
feſs and follow a certain Rule of Life in Latin ſtiled Regula, and do 
likewiſe obſerve the three ſubſtantial and approv'd Vows of Religion, 
912. Poverty, 9 Obedience *; three glorious Points of Reli-*X. 3. 35. 6. 
gion to advance the Power and Riches of the Clergy: for according to 
Gofredus, Regulars are ſuch Perſons as do oblige themſelves to live 
Regularly, vis. under ſome certain Rule of Lite, as Mone, Fryars, 
Canons, Regulars properly ſo called, and the like; and all Religious Re- 
gulars do agree in Eſſentials, tho they differ according to a greater or 


a lefler Degree of Perfection in reſpect of their ſeveral Orders, For ſome 


Reeulars may, according to their reſpective Rights, become Rettors, 
and preſide over Parochial Churches, ſince the fame Laws are, not ob- 
ſerv'd in every Reſpect of a Religious Order. For Monks do in ſome 
reſpe& agree with Regulars, as in the ſubſtantial Vows of Religion ; 
and hence, under the Appellation of Mons, we may, in this reſpect, 
ſometimes include all Regulars but in other reſpects, Mlomſs and Re- 


gulars differ; for that Regulars, in reſpect of all other Matters (Vows 


excepted) are not ty'd up to ſo cloſe and ſtrict a Rule of Life as Mobs 
are f. A Regular is (it ſeems) in the Place of a Gexus; but a Monk; + x. 3.33.3. 
is as à Species to that Cenus: And hence tis, that though all Mons are 
Regulars; yet, on the contrary, all Regulars are not Monks. Tho? 


ſecular Clerks do promiſe ſome certain Things; yet they cannot be pro- 


perly called Mozks or Regulars, becauſe they are not ſaid to follow or 

profeſs any certain Rule of Life, but rather a certain Method of living, 

tho' this Method be approv'd of by the Apoſtolick See. But to return 

to the Subject of Abbots and Priors, and their ſeveral Foundations and 

Endowments ; which were certainly made in the Beginning for Religious 

Purpoſes, and were Places where Holy Men retired from the buſy Affairs of 

the World, and there ſpent their Time in Solitude and Devotion: tho? 

they have been long ſince made the common Receptacles of Lewdneſs, A- 

theiſm, and all manner of Wickedneſs; Nurſeries for raiſing Factions in 

the State, and Councils for advancing, the Power of the Prieſthood in the 

Church. And, at firſt, ſuch was the wonderful Eſteem, that both the 

Prince and People had of the Picty of thoſe Men, that it procur'd 

them very large Privileges and Exemptions from the one, and im- 

moderate Charity and Riches from the other. For tho? by the an- 

tient & common-Law of England, a Man could not alienate Lands, * Glanvil, 

which came to him by Deſcent, without the Concurrence of his Heir; . OF” 
yet he was allow'd to give part of them to God; that is to fay, in the 
Phraſe of the Clergy, to ſuch Perſons as were ſeparated and devoted to 
his Service, as Abbots, and their whole Convents were in thoſe dark 
times held to be: And beſides, it was a ſettled and cuſtomary thing in 
thoſe Days, for every Man in the Pariſh, or within ſuch a Diſtri&, to 
give to the Church a certain Meaſure of Wheat every Yearon St. Martiz's 


Day; and this in our ancient Books is called Chrch-Seed, from whence 


came 
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came the Riſe of our Seed-Cakes. But as theſe Abbies increafed in 
Riches, ſo the State became Poor thereby ; for the Lands which theſe 
Reenlars poſſeſſed, were in, Mortud mann, not to be alienated, and conſe- 
quently, could never come into Lay-Hands again. They could never 
revert or eſcheat to the Lord who gave them. And ſuch was the Blind- 


_ neſs of that Age, that they were exempted from Knights-Service, and 


from all other Temporal Services uſed tor rhe Defence of the Kingdom. 
And, 


Mag Char- It was for this Reaſon, that Laws were afterwards made to prohibit 
ra. cap. 36. Gifts to theſe Religious Houſes, and my Lord Ch. Juſt. Coke tells us, that 
| ſeveral Lords at the Creation of the Seigniory had a Clauſe inſerted in 


the very Grant itſelf, that the Donor might give or ſell his Lands to 
whom he pleaſed, Exceptis viris Relizioſs & Fudgis : fo that theſe Re- 
ligious Men were put under the ſame Incapacity with the Fewws, who were 
4 Enemies to the 5 Religion; and well they might, for they 
were degenerated from that Strictneſs and Severity of Life, for which 
their Predeceſſors were ſo much admired. And as if the Conſequence of 
large Riches and ample Endowments was not ſufficient to ſupport them 
in a luxurious Courſe of Life they were always contriving, by the help of 
che moſt cunning and learned Men in the Law, to get more; and to evade 
thoſe Laws which ſtood in their way, as I ſhall obſerve under the Title 
of Mortmain. But I only mention theſe Things, to ſhew that thoſe 
Orders of Men did not ſpend their Time altogether in Devotion, and 
in the Service of God; but in conſulting with the moſt skilful Lawyers 
how to evade thoſe Laws, which were made againſt their Temporal In- 


tereſt and Grandeur ; and by this means, they got the greateſt part of 


the Lands of England into their Poſſeſſion. 
And now their Houſes, which were built iz Laudem & Honorem Dei, 


were converted into Nurſeries of licentious People, who, by Cheats, Im- 


poſtures, and other miraculous Whimſies, had drawn all forts of un- 
thinking People thither in Pilgrimages and the like ; from whom they 
got all their Wealth in this World, to ſecure a fate and quiet Paſſage for 
themſelves into the next. And thus this devouring Locuſt continued for 
many Ages here in England, till the Reign of King Henry VIII. who (it's 
probable) only intended at firſt to reform theſe Abuſes, and not totally 
to diſſolve the Houſes themſelves : but they rather choſe to rebel, than 
reform, as many of the Clergy have done ſince upon very wicked Prin- 
ciples ; for about two Years before this King appointed any Viſitation 
of theſe Regulars, there were two Rebellions; one in Lincoluſbire, head- 
ed by a Churchman, but diſguiſed in the Habit of a Cobler, and di- 


rected by a Monk ; the other in 7ri/hire, where one Arb was their 


Captain, and this was called, The n of Grace : tor ſome Prieſts 
marched before the Rebels with Croſles in their Hands, and Crucifixes in 
their Banners. But theſe Rebellions being ſuppreſs'd, that King did, a- 
bout the 28th Year of his Reign, appoint V ifitors to inſpect all the Abbies, 
and to examine every thing which related either to their Converſation, 
or Superſtitions, and to report the fame to the Lord Vice-gerent 
Cromwell. | 

But if the King did always deſign a Diſſolution of theſe Bodies of 
Men, it was now to be effected with leſs Difficulty ; for ſome of the 
Abbots had been guilty of comforting and aſſiſting the Rebels, and o- 
thers were convicted of great Diſorders by the Viſitors. And thus moſt 
of them perceiving their time of Diſſolution drawing near, they 
committed great waſte on their Eſtates ; ſo that by theſe Motives the 
were induced to reſign and ſurrender their Houſes to the King, that they 


might 
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might have a better Title to Penſions dur ing their Lives. And it was by 
theſe Reſignations, that the Houſes and Lands of the Abbots became 
veſted in that King, which were afterwards granted by him to the People ; 
from whence they had been by Fraud and Superſtition acquired to the 
Church; and under theſe Grants they are enjoy'd to this Day. Indeed 


ſome Writers in the late Reign of King James the Second, and ſome bold 
Praters in the four or five laſt Years of Queen Ayne's Reign, gave the 


preſent Poſſeſſors a very large Aſſurance of their Titles; inſomuch, as 


that they would not be 1a any danger of loſing their Lands, if Popery 
ſhould have been eſtabliſh'd here ; becauſe the Pope himſelf had in King 
Zames's Reign granted a Diſpenſation in this Caſe with a Noz-Obſtante 
to the Canon Law. However, this was not much regarded in King 
FZames's Reign, tho' High-Church came into it in the Queen's Time, for 


the ſake of more Power and Riches; and fo they have done ſince his 


Majeſty's Acceſſion to the Crown: for all honeſt Proteſtants know, 
that the Plenitude of the Pope's Favour is ſo extenſive, that it may be a 
Queſtion, (where that prevails) whether it can be bound by any Acts of 
his Predeceſſors. Tis true, we were then told, that what was done by 
any former Pope, could not well be revoked at that Time, which is as 
muchas to affirm, that it might be done when Opportunity ſerved. But 
the preſent Poſſeſſors have a better Title to thoſe Lands than the Pope's 
Diſpenſatiqn can give them; for, as I have already mentioned, moſt of 
them were ſurrendred to the King by the Abbots and Convents them- 
ſelves; and theſe Surrenders were all confirm'd by A& of Parliament. 
The Penſions of thoſe Abbots that ſurrender'd, were proportioned to 
their Crimes or Innocence; but the Monks had an Allowance not exceed- 
ing eight Pounds per Ann. during their Lives, or till ſuch time as they 
ſhould be provided with Livings, which they were certain to have upon 
every Vacancy ; becauſe thoſe, who purchaſed the Abbey-Lands of the 
King, were to pay theſe Penſions to the Monks out of the Rents of the ſup- 
2 Monaſteries; and to eaſe themſelves of the Charge, the Purchaſers 
were very induſtrious to provide Livings for them. But this was a wrong 
Step to the Reformation; becauſe the greateſt part of the Clergy were 
(by this Means) ſuch as had been formerly ignorant Monks and Fryars: 
which Sett of Men were not work'd out till the Reign of Queen Eligabeth; 
and then thoſe of better Education were placed in the Churches. Indeed, 
it has been often inſinuated as a Reproach to that Reign, in which theſe 
Monaſteries were ſurrender'd; That it was a robbing of God, and that it 
was a covetous Deſire of their Riches, which made the King ſo intent 
upon the Reformation. But hereunto I anſwer, That tho? it muſt be 
admitted, that Churchmen ought to have ſuch a Subſiſtence as may ſe- 
cure them from ſecular Cares, and from that Contempt which is always 
incident to Poverty ; and likewiſe have ſufficient for Charitable Uſes, and 
ro ſupport Hoſpitality, (for by theſe means they engage the Affections of 
the People): yet this was not the Caſe of the ſecular Clergy in thoſe 
Times of Popery ; for, by Appropriattons and other Church Robberies, 
the labouring Clergy ſuffered much, and Religious Houſes rioted on that 
Wealth, which ſhould have maintain'd the ſecular Prieſthood.” And, 
therefore, when it evidently appeared, that thoſe Religious Drones 
graſped after great Riches, upon no other View, but only to ſupport 
their Pride, Luxury, and Power over Mens Conſciences ; when by pious 
Cheats they had fraudulently obtain'd trom an ignorantand unthinkin 
Laity the greateſt Part of their Poſſeſſions and Etitates; and when thoſe 
Riches were ſeldom or never applied to any religious Purpoſes ; then it 
became the Intereſt of the Nation in general, and of the Government itſelf, 


o 
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to re-aſſume thoſe Lands, which had ſo long continued uſeleſs to the Sup- 


port of the one, and the Defence of the other. 
The Hiſtories of thoſe Times, as well as the Books of the Cauon- 


Law itſelf, inform us, That the Abbots became Rich, in the Senſe and 


Underſtanding of Perſons truly Religious, by falſe Opinions and Notions 
of Purgatory impos'd on the People, by Maſſes, Reliques of Saints, .and 
other Superſtitious Solemnities ; and what is worſt of all, by the Spoil of 


the Church itſelf, as before hinted : for both the great and ſmall Tythes, 


which belong'd to the ſecular Clergy, (that is, to Parſons) were in 
many Places taken from them, and by the Pope's Authority given to, and 
velted in the Monaſteries, under the Name of 4ppropriations; and the Ab- 
bots allowed thoſe who ſerved the Cure but ſmall Stipends, and where 


they were moſt liberal, it was only to permit the poor Vicar to have the 


ſmall Tythes. But *cis natural to Mankind to be always in Extremes ; 
for when theſe Abbies were diſſolv'd, and all the old Monks dead, or pro- 
vided with Livings, ſo that their Penſions ceaſed : thoſe who purchaſed 
their Lands of the Crown, had them charged with no other Incumbrance 


but with that poor Stipend which the Abbot had given to thoſe who 


officiated at the Altar, and which, (as Biſhop Burnet obſerves in his 


Preface to the ſecond Volume of his Hiſtory of the Reformation) is not 
a competent Maintenance for a Clergyman now. For it would ſcarce ſup- 
port a ſingle Man then, without the additional Helps of Fees for Obzrs, 
Exequics, Maſſes for poor Mens Souls, (for the Abbots themſelves had the 
Profits from thoſe that died Rich) and ſuch other Perquilites : all which 
are now gone by the Reformation of Religion, and nothing left in the 
room of them. So that the Clergy in many Places have a very narrow 
Subſiſtence, which certainly makes them ſubje& to Want, and (by Con- 


| ſequence) to Contempt; and this, he tells us, was the only Miſchief which 


happened to the Church at the Reformation, that there was not a better 
Proviſion then made for the inferior Clergy: Tis true, this was not 


only a great, but a very unequal Change, for Men who lived in the 


greateſt Eaſe and Plenty, to ſubſiſt upon a Penſion of eight Pounds per 
Ann. for none of the Monks had more, and all of them could not be 


provided with Livings: for Men, who to diſtinguiſh themſelves from the 


reſt of the Eccleſiaſticks, were called Regulars, becauſe they did or 
ſhould (at leaſt) live under certain Rules of Government in their 
Houſes ; I fay, for theſe Men to be blended among{t the Prophane Laity, 
and to ſpend the Remainder of their Days in a poor and neglected man- 
ner; for theſe Men who had the Honour to ſee the Heads of their Houſes 
Mitred, and exempt from the Biſhops Juriſdiction by particular Grants 
from Kings, as Abingdon was by King Keuulph, Battle by Milliam the 
Firſt, c. and not only ſo, but to exerciſe Epiſcopal Authority within their 
own Limits, and who were Lords of Parliament themſelves ; and like- 
wiſe to ſee the ey ſame Perſons ſtript of all thoſe Privileges and 
Preferments, and to live many Years afterwards leſs regarded than the 
Porters of their Abbies before the Diſſolution, was thought a very une- 
qual Change of Fortune. | 

Tho? there was no fixed Number of thoſe Abbots that were Lords of 
Parliament, yet there were always ſome : for in the 43d Year of King 
Henry the Third's Reign, we find there were 102 Abbots and Priors ſum- 
mon'd to Parliament ; in the Reigns of King Edward the Firſt, and 


King Edward the Second, there were 50, and ſometimes 80 and more; 


to the end that the Number of Regulars might come nearer to the 


Number of Seculars. Not that they eſteem'd it ny great Honour to 


be ſummoned by a Layman, tho” a King, for their Obedience was only 


due 
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WE due to the Pope : and, therefore, we have Inſtances, when they refus'd to 
3 attend the Parliament upon the King's Summons. But it has been a 
5 Queſtion, when they did fit there, whether it was as a Part of the Eccle- 


ſiaſtical State, or as they held their Lands of the King per Baroniam. In 
55 Anſwer to which, 'tis ſaid, That under all the Exgliſb Saxon Kings, they 
T held their Lands in Frark- Almoigne ; and then they fat there in their ſpi- 

: ritual Capacity. But Villiam the Firſt, to keep them a little cloſer to his 
Service, alter'd that Tenure ; and appointed, that they ſhould hold of him | 
per Baroniam : And my Lord Coke tells us“, That of thoſe Abies, * 2 Ink. 3. 
which were of the King's Foundation, and which were held of him per 
Baroniam, the Abbots, by virtue of that Tenure, had a Right to be 
ſummon'd to Parliament, and were Lords of Parliament. And this is 
confirm'd by the Charter of Exemption x of the Abbot of St. 4ugu/tin+ prynn on 
in Briſtol: for the Writ ſets forth, That the Abbot complain'd, that he + Int. 335 
was ſummon'd to Parliament, /rcet ipſe non tenet per Baroniam ſeu ali- 
quo alio modo in Capite ; not that his Houſe was of any Royal Founda- 
tion, per quod deveniendo ad Parliamentum de Fure ſummoneri debeat. - 

So where the Abbot of Fairplace in Hampſhire complain'd of the like Sum- 
mons, when he held all his Lands in pur & perpetud Eleemoſyna, & 101 
per Baroniam aut alias in Capite, per quod ad Parliamentum ſummo- 
neri nom debeat ; that is to ſay, in pure and perpetual Frank- Almoigne (a), 
| and not per Baroniam or any other Tenure in Capite : and, therefore, 
: he ought not to be ſummon'd to Parliament. And Mr. Selden is 
| of Opinion, That where it appear'd, that the Abbot held nothing from 
the King, it was a ſufficient Reaſon why he ſhould not be thus ſummon'd, 
Tis true, ſeveral Abbots, who did not hold per Baroniam, were ſum- 
mon'd to Parliament upon extraordinary Occaſions, in ſeveral Reigns 
after the Conqueror; but this was not de Zure, it was only for their Ad- 
vice and Aſſiſtance upon preſſing Occaſions and Circumſtances; But thoſe 
who held per Baroniam, were Lords of Parliament; and had a Righr 
to be ſummon'd, and to fit with the reſt of the Peers. Of theſe, ſome 
think, there were twenty ſix; my Lord Coke tells us, they were twenty 
ſeven in Number; and Biſhop Burnet mentions twenty eight of them at 
the Time of the Diſſolution ; and they were called Mitred Abbots. 
See hereafter the Appendix to this Work, Numb. 1. | | 
LE But before I conclude this Title, it may not be improper to ſhew what 
1 Difference the Law made, in ſome particular Matters, relating to Abbots 
a and other religious and ſecular Perſons, before the Diſſolution of Religious 
Houſes, and how the Papal Canom-Larv ſtands at this Day with reſpect 
to them. . The Property of the Goods and Eſtate of the Abby was in 
3 the Abbot during Life, but after his Death, it was then in the Houſe: | | 
5 and this was the Reaſon, that, at Common -· Law, if ſuch Goods were taken 
*1 away in the Abbot's Life-time, his Succeſſor “ could not have an Action of“ 9 H. 6. 25. 
4 Treſpaſs; for by the Taking, the Property was diveſted. But this was 


—" 


* 


(a) Frank-Almoigne, is the ſame 5ohich we in Latin call Libera Eleemoſyna or Fee Alms in Engliſh : 
whence that Tenure is commonly known among our Engliſh Lawyer, by the Name of a Tenure in Aumone 
Frank-Almoigne ; which, according to Britton, is a Tenure by divine ServiceF. For it is a certain Tenure or | Britt. 
Title of Lands at the Common-Law : as when Lands er Tenements are freely given in the way of Alms to fol. 164. 
ſome Church or Religious Houſe on this Condition or Conſideration, viz, That Divine Service ſhall be offer'd, and 
Prayers pro bono Animæ Donantis, or the like. So that according to the old Popiſh Law here in England 
this Frank-Almoigne avas no other than a Tenure or Title of Lands or Tenements beſlow'd on God, by. giviy : 
them to ſuch as devoted themſelves to the Service of God, ſor pure and perpetual Alms : whence the for; 3 
or Donors could not demand any terreſtrial Service from the Feoftees, ſo long as the [aid Lands or Tenements 
remain'd in their Hands ||. With this agrees the Grand Cuſtomary of Normandy, cap. 23. and whereof1| Britt. 
17 5 Bracton writes at large. But Britton makes another Kind of this Land whichis give 
E | free Alms; becauſe the Tenants in this are oblig'd to certain Services to the 
| Herb. Nat. Brev. and the new Book of Entries, verb. Frank-Almoigne. 


n in Alms, but not in cap. 66. n. 5. 
Feoffor . See Fitz * Britt, ul; 
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remedy'd by the Statute of Marlebridge : by which it was provided, 


That the Succeſſor might declare, Opyare Bona & Catalla Domiis s 


Eccleſis Tempore R. Pradecefſoris ſui cepit, &c. which the Succeſſor of 
the Biſhop, Dean, or Secular Eccleſiaſtick cannot; becauſe there is an Al. 
teration made in the Church by the Death of thoſe Perſons, but there 
was none made by the Death of an Abbot, for the Houſe continu'd ſtill 
the ſame : and, therefore, the Abbot might have an 4/;ze for a Diſſeiſ- 


ſin, or an Action of Waſte, for any Waſte done in the Life-time of his 


Predeceſſor; which a ſucceeding Biſhop or Dean cannot now have, for 
the Reaſon above-mention'd. But the Abbot was only capable of taking 
a Feoffment: for it could not be made to him and his Convent; ſince 
they were reckon'd dead Perſons in Law. 

The Abbot, or the chief Head of A4bbics, being, together with 
the Monks of the Houſe, a Convent, made a Corporation; and was not, 
by the Common-Law, further charg'd with his Predeceſſor's Acts, than 
for ſuch Things as were for the Uſe of the Houſe, or ſuch Acts as were 

* Terms of done under the Common Seal thereof*. And though a Credicor had a 
Law. ver Specialty againſt a Monk; yet not the Abbot, but the Monks Executors 
| were chargeable for his Debt contracted before his Entry into ſuch Religi- 
ous Order; unleſs it were for ſome ſuch Thing as came to the Uſe of the 

+ Ibid. ut Houſe f. Of theſe Abbots ſome were Elective, and others Preſentative : 
bra. and under this Title were comprehended other ſpiritual Corporations, as 
a Prior and his Convent, Fryars, Canons, and ſuch like. And as there 

were Lord- Abbots as aforeſaid ; ſo likewiſe there were Lord-Priors, who 

| Coke de had exempt Juriſdictions, and were Lords of Parliament l. Tis to be 
ry ele. ſuppos'd, that the Abbot of St. 4uſtir's in Canterbury, was the moſt 
* A.D. 60:.antient of any in this Kingdom, as being founded by King Erhelbert *. 
| And next to him, in point of Antiquity, was the Abbot of Ve minſter, 

i A. P. 604. founded by Sebert King of the Saxonst. Authors differ touching their 


Number in this Realm, as I have already hinted ; but a very modern 


Writer, Mr. Blount, in his Nomo-Lexicon, gives us a Catalogue of no 
leſs than thirty three Abbots and Priors : whereof ſome were Priors-Ali- 
ens born in Frauce, and were Governors of Religious Houſes erected for 
Foreigners here in Bzzland, with a View of keeping our Kings in 
ſubjection to foreign Princes. But theſe being ſuppreſsd by King Henry 


the Fifth, after his Conqueſts in France, their Revenues were after- 


_ wards given by King Heury the Sixth, to other Monaſteries and Houſes 
of Learning ; eſpecially for the Erecting and Endowing of King's Col- 
lege in Cambridge, and Eaton College near Niudſor, according to Sous 

Pag. 582. Annals |}, and other Authors. | FETs 


=" 


In latter Ages, thro' the Favour of Princes, and rather thro? their 


Fear of the Power of the Clergy, than any ReſpeC to the Church it- 

ſelf; Abbots have been reputed as Peers and Secular Lords, to whom 

they granted the Revenues of Abbacies in proportion to ſuch Dignity, 

for the Support thereof: and thus many of the Peers of France were 
antiently and frequently 4bbots, as appears by Paradine, who wrote the 

A 4 5 Annals of Burgundy near 700 Years ago; and then affirm'd *, That he 
erg had ſeen very antient Records, wherein the Peers of France uſed theſe 
Titles and Diſtinctions, vs. Duke and Abbot, Earl and Abbot, Cc. 
The venerable Bede ſpeaks of an Iſland in Treland, which ever had an 

Abbot veſted with ſuch Power and Authority, that every Province, yea, 

3 and the Biſhops themſelves, were under his Government, and ſubject to 
Geſtis, cap. g. his Juriſdiction f. Alitred Abbots among us, were thoſe that were ex- 
Spelm. de empt from the Dioceſan's Juriſdict ion, as having within their own Precincts 
Prim. Ecelef. Epilſcopal Authority in themſelves ; and being Lords in Parliament, were 
A. D. 603. called 
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called 4bbots Sovereign“: but thoſe, that were not itred, were ſubject * 9 Rich. 2. 
to the Dioceſan in all ſpiritual Government 4. The Emperor Juſtinian Mic 1 
has, in the firſt Book of his Code, and in the Novels, expreſly ordain'd 18, 28, 29, 
and preſcrib'd the Manner and Form of the Election, and Confirmation 3,3“. 
of an Abbot, and what Perſons they ought to be, and how they ought 
to be qualify*d that would be accounted worthy of that Eccleſiaſtical Dig- 
nity ||, tho? theſe Qualifications are little regarded. What Conſecrarion IC. 1. 5, 4, 
is to a Biſhop, that Benediction is to an Abbot ; but in a different way: , Nov-5- 


For a Biſhop is not properly ſuch till Conſecration; but an Abbot be. 93 


ing elected and confirm'd, is properly ſuch before Benediction“ . Before *X- 1. 10: 1. 


Clem. 1. 10. 


the Reign of King John here in England, the King, and other Found. . 3. 
ers and Patrons of Abbies and Priories with us, were wont to preſent 
Abbots and Priors thereunto: but by King John there was a free 
Election granted unto them ||. An 4bbot might be preſented to a Church; | 1: H. 4. 
for he was capable of an Appropriation, whereby he was perpetual Parſon 68. b. 
Vnparſonce; and had the Cure of Souls committed to him“: But Monks, * 34 H. 6. 13 
tho they might, by the antient Canons of the Church, be ordain'd 
Prieſts tor the Government and Cure of Pariſh-Churches, upon which 
they might exerciſe the Office of Preaching in the Church, and become 
Miniſters therein f; yet now they cannot be admitted to be Rectors of x. 3. 35. 5. 
ſuch Churches not belonging to them pleno Jure, but a Chaplain ought to 
be appointed by the Biſhop, on the Advice and Conſent of the Monks, 
for the Government of {ſuch Churches, where Monks do dwell and in- 
habit. So that the Ordination and Appointment of ſuch Chaplain, ſhall 
ſolely depend upon the Biſhop's good Will and Pleaſure, as his Depoſi- 
tion and Removal from thence ſhall likewiſe ||. | 5 _ 
The whole Power of the Monaſtery is lodged in the Hands and Poſſeſ- 
ſion of the Abbot, who may demand and recover his Monk, that is com- 


X 3 37. 1. 


morant and reſiding in another Monaſtery: for a Monk ought not to 


have a Place in divers Monaſteries* ; nor ought a Monk to deſert and for- * x, z. 36. 9. 


fake his Houſe without the leave of his Abbot, and 50 to another Monaſte- 


ry t. An Abbot has a coercive Power over his Monks, and fo has a Prior 4 x. 3. 31. 3. 
too for their Diſobedience |, and are not obliged to require the Advice x. 1. 33. 10, 
and Conſent of their Chapter herein; and if they are incorrigible, they 
ought to be expell'd the Fraternity. But an Abbot cannot, without the 
Knowlege and Advice of his Convent, ſubject an exempt Monaſtery to 
any Perſon, from whoſe Juriſdiction ſuch Monaſtery was exempted : 
nor can he, with the Conſent of his Chapter or Convent, unite a Church 


| which is ſubject to himſelf pleno Jure, becauſe Union being a Species of 


Alienation, the Biſhop's Authority, and all other due Solemnities, are 
neceſſary hereunto ; ſince, according to Calderinus, ſuch an Union gives 
a Title ad Preſcribendum, unto a Preſcription, Nor can an Abbot ſubject 
his Monaſtery to the Ordinary, it being not ſubjeQ, without the leave of 


the Ordinary ; becauſe this is a Species of Alienation. And as in alienating 


the Goods and Eſtate of the Church, according to the Canon- Law, the 
Biſhop's Conſent is neceſſary ; ſo likewiſe is the Abbot's Conſent required 
in alienating the Eſtate and Goods of a Church, which is ſubje& to 
his Juriſdiction. 

An Abbot ought not to intermeddle in the Execution of ſuch things as 
are matters of Epiſcopal Dignity, as the Cognizance of Matrimonial 
Cauſes ; the Enjoining of publick Penance ; the Granting of Letters of 
Indulgence and the like ; unleſs he has a ſpecial Right and Privilege 


granted him to meddle herein“: nor ought an Abbor, that is in immedi.» x, 5-31.12, 


ate SubjeQion to the Pope, to ſurrender or reſign his Abbacy without his 
leave f: nor can he be admitted * another Abbacy, nor enter into any t x. 1. g. 15. 
other 
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* X. 1.4. 7- Other Religious Order without the Pope's Licence or Diſpenſation * ; nor 
418 Q. 2.8. can an Abbot do this, that is ſubject to a Biſhop f. Ciftertian Abbots 
ought to yield all due Reverence and Obedience to their Biſhop according 

to the Form in the Canon-Law, that is to ſay, according to the Rule of 

x. 5. 3- 43- the Pencdictiue Order ||; but an Abbot is not oblig'd to ſuch Obedience 

; to his Biſhop, contrary to the Liberty and Privilege granted to his Reli- 
„X. 5. 31. 5. ioc Order *. An Abbot 1s not put in by the Biſhop of the Diocels, tho? 
| generally ſpeaking, he is under the Juriſdiction and Power of the Biſhop 
in point of Correction for Exceſſes committed; but he is elected by a 
Congregation of Monks belonging to the Aly, over which he preſides. 

And a Hermit may be choſen to be an Abbot, provided he be qualify'd in 

reſpe& of Morals, and other Acts relating to a Monaſtick Diſcipline, as 

every Abbot ought to be; that is to ſay, he ought to be cautious in his 
Government, chaſte, humble, diſcreet, ſober in his Converſation, and 
+18. Q. 23. merciful in his Dealings; which ſeldom happens in theſe lordly Men f. 
8, 9, 10, & And thus J have done with ots and Priors for the preſent, till I come 


38 to ſpeak of Monks under the Title of Moxafterics hereafter, in the Sequel 
of this Work. 
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Of Abjuration. 


Bjuration, is where a Man had committed Felony, and, for the 
| A Safety of his Life, did fly to ſome Church or Church-yard ; and 
there, before the Coroner, within forty Days, did confeſs the Fact; and 
take an Oath to be baniſh'd perperually from his Native Country, but 
not to a Country of Infidels. It was founded upon the Privilege of 
Sanctuary; for whoever was not capable of this Sanctuary, could not 
have the Benefit of Abjuration: and, therefore, he that committed Sa- 


crilege, could not Abjure; becauſe he could not take the Privilege of 
| Edw.'z. Sanctuary ||. For the Church-men in thoſe Days had ſo little regard to 


cor. 420 the Properties of Men, that if Goods were ſtolen, £& Reus ad Eccleſiam 
confugifſet, vitam habeat. But tho! this was the Doctrine of thoſe Times, 
when Abjuration obtain'd in FEzgland, yet the Clergy were very careful 
of their own Goods: for if a Man had committed Sacrilege (and every 
Violence offered either to their Perſons or Goods, was deem'd ſuch) he 
could not have any Privilege of Sanctuary; and, therefore, cou'd not 

abjure, but was hang'd. _ 
But this Abjuration, founded upon the Privilege of Sanctuary, is now 
wholly abrogated and taken away by a Statute made in the firſt Year of 
* 1 Jac. 1. King James the Firſt“; whereby it was enated, That no Sanctuary, or 
1 But here it is to be noted, that this kind of Abjuration has no Relation 
to that of Recyſants by Force of the Statute of the 35th of Queen F/j- 
zabe!h, cap. 1. for not coming to Church within three Months after 
Conviction, which Act was lately in Force till the Penalty was likewiſe 
;1W.&M. taken off by a late Act of Parliament in King William's Reign t, upon 
cap. u. taking the new Oaths, and ſubſcribing the Declaration therein mention'd ; 
becauſe ſuch Abjuration had no Dependency upon any Sanctuary. But to 
the other Abjuration in relation to Felony, Sacrilege excepted (no Abjura- 
tion or Sanctuary being allow'd in Cafes of Treaſon or Petit. Treaſon) the 
Law was ſo favourable for the Preſervation of Sanctuary in the Church or 
Church-yard, that if a Priſoner for Felony had, before his Attainder or Con- 


viction, 


cap. 25-1, Privilege of Sanctuary, ſhould be admitted or allow'd in any Caſe. 
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viction, eſcaped and taken Sanctuary; and, being purſu'd by his Keepers 
or others, was brought back again to the Priſon, he might upon his Ar- 
raignment have pleaded the ſame ; and ſhould have been reſtor'd again to 
the Sanctuary of the Church, or Church yard. Sce the Book of FEn- 
tries*, and AtwePs Caſe. Coke's Inſt. Part 3. Cap. 101. And here it is *532-b-Sanc, 
to be further obſerv'd; That an Abjuration, which is a Deportation for Ez Bord, . 
ever into a foreign Land, was antiently, with us, a civil Death: and, 
therefore, the Wife might then bring an Action, or might be impleaded 
during the natural Life of her Husband ; and in the 8th of Edward Il. 
an Abjuration is a Divorce between Husband and Wife f. Cole on 

But there are ſome other Abjurations ſtill in Force among us here in 1 
England; and thoſe which relate to Clergymen: as, by the Statute of 
the 25th of King Charles II. all Perſons that are admitted into any 
Office, Civil or Military, muſt take the Teſt; which is an Abjuration of 
ſome Doctrines of the Church of Roe. But Eccleſiaſtical Offices are 
diſtinguiſh*d from the Civil; and as ſuch, cannot properly be call'd Mi- 
litary: and, therefore, Parſons and Vicars are not within that Act; 
and, by conſequence, not bound to take that Oath. But the Caſe is not 
the ſame with Biſhops and djgnity'd Clergymen : for they are within that 


Act, becauſe they have a civil Juriſdiction and Authority annex'd to their 


Offices, by keeping Temporal Courts, by licenſing Phyſicians, and Pro- 
bates of Wills. There is likewiſe another Oath of Abjuration, which 
Laymen and Clergymen are both oblig'd to take; and that is, to abjure 
the Pretender, commonly call'd, amongſt Jacobites, by the Title and 
Name of King Zames the Third; and this is to be done within three 
Months after they are inſtituted or inducted to any Eccleſiaſtical Benefice, 
or promoted to any Dignity in the Church : and this may be done either 
in the Courts at Meſtminſter, or elſe at the Quarter Seſſions, where they 
reſide. . 


f Abſence and Preſence. 


Perſon is ſaid to be abſent or preſent, according to the common way 
of Speech, who is abſent from the uſual Place of his Dwelling ; 
and ſometimes he is faid to be abſent, though he has a Dwelling in the 


Place: for, according to Caftrenſes ||, Abſence is ſometimes ſaid to be in i Conf. 94. 


reſpect of a Man's Perſon, and ſometimes in reſpect of his Dwelling. lb. 1. 
And thus Perſons are ſaid to be abſent from a Corporation, who are in the 
City or Corporation, and who do not live in the Place, where they ought 


to give their Attendance and Service“: and he is ſaid to be abſent, WhO ro. 64.6. 


is in another Territory or ſuriſdiction, according to Bartolus 4 and Bal-t In l. 3. fl. 

dus \| : and fo likewiſe is that Perſon ſaid to be abſent, who is abſent with f 153. 
. . . . . » n L. 33» 

his Family, though he does ſometimes in his own Perſon return to the i. 46. 1. 

City; becauſe as he is not ſaid to be reſident in a Place, who comes thi- 

ther with a Purpoſe of retiring immediately from thence, ſo alſo he is ſaid 

to be abſent, who is abſent in ſuch a Caſe with his Family *. But a Perſon, * Ang 


that has left his Family and Children in the City or any other Place, is not?“ 


ſaid to be abſent from thence in reſpect of his Dwelling, As a Perſon is 


faid ro be abſent from Court, when he has been cited thereunto ; ſo a 
Perſon 
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Perſon may be ſaid to be abſent, who is in a Place, but cannot eaſily be 
convened. A Perſon that is out of the Kingdom, or not in his own 
proper Dioceſs or Province, is ſaid to be abſent : and ſo likewiſe is a Per- 
ſon, that cannot be found in his own Houſe upon a Summons; for he that 
abſconds and conceals himſelf from the Beadle or Apparitor, ſo that he 
cannot be ſummon'd, may be ſaid to be abſent, tho? preſent in ſome re- 
ſpects. | | 
l Now Abſence is of a fourfold Kind or Species. The firſt is called a 
neceſſary Abſence, as in baniſh'd Perſons; and this is extirely neceſſary. 
A ſecond Kind of Abſence is ſaid to be neceſſary and voluntary; as upon 
b. 4. 6. 35. the Account of the State or Common-wealth 4, or in the Service of the 
Church, and the like, according to the Caron-Law. The third Kind is 


what the Civilians call a probable Abſence, as that of Students on the 


Score of Study. And the fourth, is an Abſence entirelywoluntary; as on 
1| Felin. in the Account of Buying and Selling, Trade, Merchandize, and the like jj. 
cap. 1 And ſome add a fifth Kind of Abſence, which is committed cum dolo G 
PPT culpa, by a Man's Non. appearance on a Citation; as in a contumacious 

Perſon, who, in hatred to his Contumacy, is by the Law, in ſome re- 
„ Gloſs. in ſpects, reputed as a Perſon preſent*. A neceſſary Abſence is always pre- 


. 13. C. 3. 1. judicial to baniſh'd or outlaw*d Perſons, and never helps them; becauſe 


+ Conſ. 34. a baniſh'd Perſon, that is abſent out of Neceſſity, according to Romanus i 
n-3-5- and others, retains all Things onerous to himſelf, as a Puniſhment for his 

Crime: and, therefore, in Matters of Damage, he is accounted as a Per- 
u Bald. conf. ſon preſent to diſcharge and pay Incumbrances, and other Duties i; but 
54. lib.5- in other Matters of Damage he is deemed as a Pilgrim and an abſent 


* Conſ. 15. Perſon, according to Alexander *, in Hatred and Deteſtation of him. 
v. 10. lib. 1. Necaſſary and voluntary Abſence, which is ſaid to be on the Score of the 


State or Common- wealth, ought not to prejudice the abſent Perſon, or 

any other by his Means, but in all favourable Caſes he ought to be 
reckon'd as a Perſon preſent : And, according to the Caror-Law, he is 

ſaid to be abſent on a neceſſary Account, that is, abſent on the 
41n1.8.D-3. Score of Religion, or (as Caſtrenſis t words it) in Favour of Religion. 
3 . Abſence entirely voluntary is ſometimes prejudicial, and induces a Pu- 
niſhment: for thus a Scholar, that is abſent from the Univerſity for five 

- Years together, is ſtruck or raſed out of the Matriculation Book; and 


upon his coming de ub to the Univerſity, ought to be again matricula- 


| Alex. conſ. ted ||: But this is not practis'd with us here in England. And a Perſon 


54-7. 5-1-4 who goes out of his own Country, in order to travel abroad after he has 


contraſted a Dwelling, or gain'd a Settlement in ſuch a Place, is preſum'd 
to have left his Dwelling-Place of Settlement in his own Country, ac- 
Alex. conf. cord ing to the Civil. Lam *, it, on his departure from thence, he is ab- 


ut ſupra. ſent for five Years together; and ſo he is ſaid to have left ſuch Place of 


Settlement in a foreign Country upon his return home again. Sometimes 
Abſence is anExcofe to a Perſon in ſuch a manner, that a Perſon vo- 
luntarily abſent, is ſa id to have a juſt Plea of Ignorance: And, therefore, 

} Conf, z. in Matters of Damage, he is excuſed, according to Oldradus f. 

313-n.7 According to the Canon-La, abſent Perſons ought to be ſummon'd in 
four particular Caſes ; viz. Firſt, in Elections. Secondly, in collating to 
Prebends and the like, when ſuch Collation belongs to the Chapter. 
Thirdly, in the Admiſſion of Canons. And Fourthbly, in all Ceſſations 
from divine Service. But in the three firſt Caſes, that is not null and void 
which is done without citing theſe Perſons ; but it may be appeal'd, and 
an Action likewiſe lies for the Contempt: But, in the fourth Caſe, when 
a Law or Canon is made againſt ſuch Perſons as refrain or keep from 
divine Service, all Perſons ought to be cited ; otherwiſe, according to 
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Oldradus i, ſuch Abſence makes it a Nullity. For in thoſe Things Cont. 259. 
which are done out of Neceſſity, as Elections and the like, a Nullity *.. 


does not ariſe thro? want of citing the abſent Perſons, becauſe they may 
appeal and proſecute the Contempt : But in ſuch Matters as are done out 
of Will and Choice, and wherein an Action lies for thoſe Things which 


concern every one, a Nullity ariſes from not citing the abſent Perſons“, b:. conſ. 
as aforeſaid, becauſe abſent Perſons are not of Neceſſity to be ſummon'd "7 


but in the foregoing Caſes; and, eſpecially, if two Parts iff three of 
the Canons or Chapter are preſent : but if theſe two Parts in three of 


the Canons or Chapter are not preſent, then, according to Calderinus t, TOE 3. an 
| He 


the abſent Perſons ought to be cited. | 

Abſence is always preſum'd to be Malicious and Blameable, when a 
Man that is obliged to perform or do a Thing, does abſent himſelf there- 
upon. Thus when a Perſon is obliged to pay a Debt or Legacy in ſome 
certain Place and Time, if he then abſents himſelf, he ſeems to be mali- 
ciouſly or fraudulently abſent ; becauſe he is obliged to be preſent to pay 
the ſaid Debt or Legacy, and, according to the Civil. Lau, ſuch a Per- 
ſon abſent, may be proceeded againſt even to a Sequeſtration. A Clergyman 
is obliged to reſide at his Church, and a Husband to live with his Wife: 
and, therefore, if either of theſe Perſons abſent themſelves, their Abſence 


is preſum'd to be Blameable and Malicious; and if they are abſent with- 


out a juſt Cauſe, they may be proceeded againſt by a Citation made a4 
Domum. But this ought to be only in a particular Caſe, as when a Wife 
impleads or ſues her Husband upon the Account of his Abſence, or to 


render her due Benevolence; or the Church impleads a Non-Reſident 


Clerk. But tis otherwiſe, if another Perſon will bring either a Real or 
Perſonal Action againſt them, or will proceed againſt them by way of 
Accuſation or Inquiſition : for then a Citation made ad Domum, is not 
ſufficient in a Proceſs, where the Party may be greatly prejudiced there- 
by, if it does not otherwiſe appear, that his Abſence was either Blame- 
able or Malicious. Abſence is alſo ſaid to be Blameable and Malicious, 
when a Man goes away and leaves his Juriſdiction on the Receipt of a 


Citation, with a Purpoſe of avoiding Juſtice, and ſuch a Perſon ſhall be 


puniſh'd for his Contumacy ; and in ſome Caſes, according to the Canon- 
Law, it may be proceeded even to a definitive Sentence. For though 
an abſent Perſon cannot be puniſh*d according to the Civil. Lau, unleſs 
he evidently flies from Juſtice : yet *tis otherwiſe by the Canor-Law ; 


becauſe, according to O/dradus ll, tis well enough, if there be a ſuffi-y conr 63. 


cient Liquet of the Cauſe, and Suit has been conteſted thereupon. For 
a Biſhop may, in order to extirpate Vice out of his Dioceſs, and when 
the Proceſs is de periculo Anime, proceed againſt an abſent Perſon accord- 
ing to that Law : and ſo he may do in every Caſe. relating to Benefices; 
and in a Cauſe that is ſummary of its own Nature, wherein Conteſtation 
of Suit is not neceſſary, | 275 


ee 
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Of Abſolution. 


HE Word Abſolution,is a Term made uſe of both in the Civil and 
Canon-Law, and likewiſe by Divines, tho' to different Ends and 
Purpoſes in each of theſe Laws: = in the Cjvil-Law, it not only im- 
ports 
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ports a full and entire Acquittal of a Perſon by ſome final Sentence ot 
Law, upon hearing the Merits of a Cauſe, and alfo a temporary Diſ- 
charge of his farther Attendance on the Court, upon a Meſne Procels, 
through a failure or defect of Pleading, as it does likewiſe in the Canon- 
Larz ; but it has alſo many other Significations, as the Reader may meet 
with in the Books of the Cisil. Lam. But, in the Canon-Law, and 
among Divines, it is not only uſed to denote an Acquittal or Diſcharge of 
a Man, as aforeſaid ; but it likewiſe ſignifies a Relaxation of him from 
the Obligation of ſome Sentence pronounced either in a Court of Law, 
or elſe in Foro Penitentiali. And thus there is in this Law one kind of 


Abſolution, which is term'd Judicial; and another, which is ſtiled a De- 


claratory or Extras judicial Abſolution. 

A Judicial Abſolution is that, which reſpects the Concern and Advan- 
tage of a Perſon, that has been already condemn'd in a Court of Law; 
and it commonly ariſes from an Excommunication pronounced in ſuch 
Court, which in the like manner, requires an Abſolution. A Declara- 

tory or Extra: judicial Abſolution is that, which is conferr'd in Foro Pe- 
nitentiali, and does not reſpect the Concern or Advantage of a third 
evi. 5. 10. a. Perſon that has been already condemn'd in a Court of Law *. And as 
every Judicial Abſolution is not valid, tho' it be in a Court of Judica- 
ture, it it be made by an incompetent Judge: fo *tis the ſame thing of a 
Penitential or Extra: judicial Abſolution, accord ing to the Papifts, if it 
be made by a Perſon that has not Authority or Juriſdiction to adminiſter 
the ſame; nor is a Cuſtom contrary hereunto valid in Law, I ſhall, under 
this Title, firſt treat of a Judicial; and then of an Extra. judicial 
Abſolution. In reſpect of the firſt, it is a known Rule in Law, That he 
may abſolve a Perſon from a Sentence, who may condema him thereby ; 
becauſe, in Matters of a Criminal Nature, the Power of Binding and 


if ren 1 Looſing is the ſame f: and, therefore, in this Caſe, the Negative as well 
iſt, . X. 1. 


33.46 as the Affirmative Argument is good and valid, i. that he, who cannot 


condemn a Man, cannot, generally ſpeaking, abſolve him from a Sen- 

P. 50-17. tence ||; becauſe, according to the Caror-Law, he, who cannot bind 

D. 42+ 1.3. a Man, cannot abſolve or looſe him, tho? the Perſon being of an ex- 

empt Juriſdiction, ſhould ſubject himfelf to the Power of him, who 

would abſolve him: provided the Perſon, who would abſolve him, be 

entirely a foreign and incompetent Judge : but it is otherwiſe if he be 

not a foreign and incompetent Judge. But yet this Rule (notwithſtanding 

the Premites) admits of a Limitation in Law. For it only proceeds and 

takes place, when a Perſon cannot of common Right condema or bind a- 

nother Hy his Sentence; for then (I ſay) he cannot abſolve him. Bur it 

is other wiſe by a Specialty of Law, in virtue of ſome Privilege or par- 

ticular Cuſtom ; becauſe, tho? Biſhops cannot bind by an Excommunica- 

tion ſuch Perſons as are exempt from their JuriſdiQtion, yet they may by 
Specialty of Law abſolve them upon their Requeſt in ſuch Caſes, where- 

in they might of common Right, and by the general Law of the Church 

* Fed. de Ablolve other Subjects“. And thus we read, that the Prior of an Hol. 
ſen. conſ. 14-pital may abſolve his Prelate or Governor, whom yet he cannot bind +. 
X. 5.9, Secondly, It is alſo a Rule in Law, That a Biſhop or Prelate ought to 
30. be more prone and ready to Abſolution, than to Excommunication and 

26 Q. 7.12. the like || ; which they very ſeldom are in Wel. Countries, where the 
Power of the Clergy runs higher than it does here in Euglaud, and 

where Excommunication is more formidable to the poor Laity than 

among us: but a Biſhop or Prelate that is under an Excommunication 

* 24 Q.1.1, himſelf, can neither bind nor looſe in the Phraſe of the Church *. An 


Archbiſhop may, in virtue of an Appeal, abſolve a Perſon from a Sen. 
| tence 


— 
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tence of Excommunication or Suſpenſion, that has been excommunicated 
or ſuſpended by a Biſhop t; becauſe an Archbiſhop, as ſuperior to a; z Q. 11. 
5 Biſhop, has the cognizance of the Cauſe by an Appeal after him But a 
5 : Biſhop may abſolve Perſons from any Excommunication inflicted on them 
$2 by Law, unleſs the Caſe and Matter thereof be reſerv'd to the Pope alone: 
but as the Papal Power does not prevail in Euglaud, many of thoſe : 
Caſes, which were reſerv'd to the Pope by the Papal Law, are now 
given to the Archbiſhop, by an Act of Parliament in Henry the Eighth's 
Time. And, in the Vacancy of an Epiſcopal See, the Chapter, or him * 25.8. 
to whom Epiſcopal Juriſdiction is known to belong for that Time, r 
abſolve all thoſe Perſons from a Sentence of Excommunication (whether it 
be a Sentence of Law or Man) which the Biſhop might have abſolv'd, vi. 1. 17. 
in Caſe he had been alive ||. By the Papal Canon- Lamp, a Perſon that P. un. 
dies under a Sentence of Excommunication, ought not to be abſolv'd 
from thence after his Death, if he did not repent in his Life-time : but 
in Proteſtant Countries, Abſolution after Death is not practis'd, as being 
an idle and vain Thing. 
Thirdly, As to the Bond of an Eccleſiaſtical Cenſure, (which was on- 
ly at firſt invented as a Medicine for Sin and Diſobedience to the Laws of 
the Church, and not as a mortal Puniſhment) as it ought to be publickly 
notify d to the World; ſo in the like manner ought the Benefit of Abſo- 
lution, which is conferr'd on a Perſon under this heavy Bond, to be 
equally known unto all Men, leſt that a Perſon who ought not ro be 
avoided after he is looſed from this Bond of Excommunication, ſhould 
be ſhunn'd by ſome Men as a Contumely or Scandal to himſelf. And, 
therefore, whenever it {hall happen, that any one is releas'd or abſolv'd 
from any Sentence of Excommunication, Interdict, or Suſpenſion, it is 
provided by a Legatize Conſtitution“, that ſome one ſhall publiſh ſuch 4 
Abſolution at all proper Times, and in all convenient Places, ois. Such 
Perſon was publickly denounc'd as an excommunicated Perſon and the 
like. But as Excommunication is not greatly regarded here in Eaglaud 
as now fulminated, ſo this Conſtitution is out of uſe among us in a great 
meaſure, Perſons excommunicated being frequently abſolv'd in the pri- 
vate Houſe of the Judge, and ſometimes in open Court. And thus 1 
5 have done with a Judicial Abſolution of Criminals and Offenders, ac- 
= cording to the Laws of Holy Church | 
. And, therefore, I come in the next Place, to conſider what we call an 
Extra- judicial or a Declaratory Abſolution. For tis certain, that our Sa- : 
viour left a Power in his Church to abſolve Men from their Sins; bur 


And this is directly prov'd in the ſecond et and third Chapters of the | seg. ; 
| | | ODEs | . 
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Penitential Diſcipline, Part the firſt, The ordinary Method of abſol- 


ving, during the firſt 1000 Years, and upwards, after Chriſt, was, for 


the Biſhop and Church to intercede with God in Prayer for the Peni- 
tent's Pardon, after he had gone through the courſe aſſign'd him for Pe- 
nitential Mortifications. And becauſe left the natural Import of ſuch a 
poſitive Sentence, introduc'd, according to the new Method, under thoſe 
Authoritative Words, ſhould lead Men into an Opinion, That the Clergy 
aſſumed a Power of pardoning Sins; it was therefore always temper'd 


with ſome ſofter Expreſſions, as, I abſolve thee, ſo far as it is granted 


to mne, and the like. Though if Abſolution be conſider'd as a Zudicial 
AQ, reſtoring a Man only to the Peace of the Church, and ſuppoſing 
him already pardon' d by God, the [ndicative or Authoritative Way may 
then (perhaps) be thought not improper. And Tertullian (as Biſhop 
Fell has remark'd) ſeems to have alluded to ſomewhat like it, where he 
repreſents Pope Zepherinus, ſaying, I remit the Sins of Adultery and 
Fornication to thoſe, who have done Penance for them. Tho', by 
the way, this ſhould rather be conſider'd as Tertullian's Improvement of 
Zepherinus's Management, than as a Conſequence drawn by him, to ri- 


dicule a Practice, which he did not like in the Church, than as a ſet Form 


of Words uſed by Zepherinus upon that Occaſion, Biſhop Fell likewiſe 


tales further Notice of St. PauPs Manner of releaſing the Inceſtuous Co- 


rinthian from his Eccleſiaſtical Bond, that it ſeem'd to proceed in the Au- 
thoritative Way, viz. To whom you forgive any Thing, IT forgive alſo. 
But then,with Submiſſion, it does not from hence appear, that this was the 
very Form wherein the Apoſtle abſolv'd him, ſince the Words next follow- 
ing ſhew, that the Offender had really been abſolv'd before, the Apoſtle 
immediately ſubjoining, 272. For if I forgave any Thing, to whom I for- 


* 2 Cor. 2. gage it, 1 forgave it for of xo in the Perſon of Chriſt*. So that, 


1 fay, he had forgiven him before; and it does not from hence appear, in 
what Form this was done. The Confeſſors indeed ſay, in a very different 
Strain to St. Cyprian, in his 33d Epiſtle, Know that we have given Peace 
to the Perſons, in whoſe Behaviour, ſince their Crime, you are ſatisfy d. 
But be this ever ſo peremptory, it was not preciſely the Abſolution of 
thoſe Perſons which was thus given, but only a Recommendation of them 
to the Biſhop for it ; or at moſt, a Notification to the Biſhop of their paſt 
Action on the behalf of the Lapſed: yet ſtill he was the Perſon to abſolve 
them, in whoſe Power alone it was to relax the Diſcipline they had de- 
ſerv'd to lie under. And belides; Corfefſors, we know, were very apt 
to overſtrain their Privileges, in which St. Cypriazz made a notable Stand 
againſt them. e 
About the beginning of the 12th Century, the Pope alone aſſumed this 
Power of Abſolving, &c. which Michliſte afterwards oppos'd here in Fng- 
land, by alledging, that it was in every Prieſt; and one of the Articles 
which the Pope ſent to our King Richard the Second, complaining 
againſt that good Man, was, That he had aſſerted, Hoc debet credi Ca- 
tholice, quod quilibet Sacerdos rite ordinatus habet poteſtatem ſufficien- 
tem quemlilet Contritum a peccato quolibet abſolvendi : where the Word 
Contritum ſeems to be the Foundation of Abſolution; for without Re- 


pentance there can be no Pardon. And therefore, thoſe Miniſters, who 


in April 1696, abſolv'd Sir John Friend, and Sir Milliam Perkins, at 


the Place of Execution, were juſtly cenſured by the Governours of the 
Church, to be both inſolent and irregular in that Act; becauſe the dying 
Perſons were not moved by them to make any Confeſſion of their Sins, or 
(at leaſt) of that Sin of High-Treaſon, for which they were to ſuffer. 
For they were ſo far from believing it to be a Sin, that they expreſs'd a 


Satiſ- 


7 
of 


* 
err e SOL N 
3 . e r 
„ TOS pe 
9 Wh : L 


3 4 
55 1 Fx TORS: . 
FEET 


3 Oe” 
R 


y * . 8 2 3 3 2 
2 n ̃ „%% It Ws $63 r 
Be r AD > BAC 3 
e = on 2 -irde BEEN ors 2e2 


Sn RE ac Ds gfe EAR OEM rar ß 26 


. ” You 9 
8 5 * e N 50 N ERC; Dey RE EE SI eg 
\ EP, I NES 1 YES. 25 2 9 . DO IE; 3 1. Fe no by HENCE In 


r 


Parergon Juris Canonici Anglicani, 21 
Satisfaction to die for it: and, therefore, they could not repent or deſire 
Abſolution in ſuch a Caſe. So that Abſolving them was not only a juſti- 
fication of that Crime, for which they were condemn'd ; but an impu- 
dent Affront both to the Laws of the Church and State. 

Abſolution ought not to be deny d to any one at the Point of Death up- 
on his Repentance*; and it may be perform'd by any one that has the ; x, 5. 39. 
Power and Exerciſe of the Keys , and according to ſome of the Cay. 25 
7iſts, even by a Layman #7 articulo Mortis: and this is true 5172 Foro Con-\ © 31 
tentioſo, but not in Foro Pænitentiæ; ſince in this laſt Caſe it only be- 
longs to the Prieſt to abſolve Excommunicated Perſons ||. Bern. in D. 


Cap. 11. X. v. 
Mortis arti 
cui lo. 
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Of Acceſſory and Principal. 


N Acceſſory is ſaid to be that, which does accede unto ſome Prin- 

cipal Fact or Thing in Law; and as ſuch, generally ſpeaking, it 

ollows the Reaſon and Nature of its Principal f: for in Accepories, t vi. de Reg. 
thoſe Things ought to be perform'd, which ought to be perform'd in their Jur Reg. 42. 
Principals. And, therefore, when one Thing draws a Conſequence 

from another, if the firſt thing be valid or ought to be done, that 

which enſues from thence is likewiſe valid, and ought to be done. And 
according hereunto, a Church, which is united unto another, follows the 

Nature of that Church, unto which ſuch Upion is made i: and that, jolar. conf, 
which is ordain'd and decreed in relation to the Principal, ſeems alſo to 257: 16: 
be ordain*d and decreed in reſpect of its Acceſſory; and the ſame Deter- 


mination, generally ſpeaking, ought to affect them both *. Thus if a D. 3. 5. 3- 


Man ſells a Cow big with a Calf, he alſo ſeems to have fold the Cal 1 in l., 
which follows the Cow as an Acceſſory. And if a Man ſells a Houſe, the b. 30 1. 10. 
Glaſs- Windows thereunto belonging are ſaid to be fold as an Acceſſory f: in fn 
for an Acceſſory (as aforeſaid) follows the Eſſence and Nature of the I 
Thing unto which it is an Acceſſory. But an Acceſſory does not follow its 1. 31. 
Principal, when there is not the ſame Reaſon or Nature in the Accepory 
as in its Principal. | | 

An Acceſſory is ſaid to be threefold: for there are ſome Acceſories 
which are fo by Neceſſity ; ſome, which are ſo by way of Equity; and 
ſome which are ſo by way of Inheritance; according to Baldus ſl. A I In cap. 1. 
Principal Obligation extinguiſhes an Acceſſory Obligation, if they do * 2. 
both concur in one and the ſame Perſon; as when a Man makes his 
Debtor his univerſal Heir or Legatary, and the like: But it is otherwiſe, 
if it be in two Obligations of equal Power. A Quality is ſaid to be an 
Acceſſory unto a Fact or Crime, which is the Principal; and if the 
Fact or Crime be taken away and extinguiſh'd, the Quality is alſo there- 
by taken away and extinguiſh'd, as being an Acceſſory, according to this 
Rule in Law, iz. That if the Principal be extinguiſſid and taken 
away, the Acceſſory is alſo extinguiſh'd and taken away *. And a Man, * D. go, 17, 
that gives Aid, Counſel, or Aſſiſtance unto any Crime, is faid to be lia- 178. 
ble, and oblig'd as an Acceſſory thereunto ; becauſe Factum accedit fatto. 
When an Acceſſory comes as a neceſſary Conſequence of the Principal, 
then if the Principal be granted = allow'd of, the Acceſſory, and all 

| | | other 
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32 Parergon Juris Canonici Anglicaui. 
other things, without which it cannot ſubſiſt, are deem'd to be granted 
*D.2.1.2. and allow'd of “, according to Federicus de SenzsfF. Thus when a Pri. 
{ Cont 163- vilege or Exemption is granted to poor and indigent Perſons, that they 
'”.  ſhouldnot be oblig'd to pay Tithes for the Rents of the Houſes they live 
in, all thoſe Things are alſo included, which they expend upon other 
neceſſary Things, without which they cannot ſubſiſt: and if they make 
Proof of the Principal, the Acceſſory is alſo (according to Maſcard) 
11 Conel. 14. faid to be prov'd il. But Acceſſories are not deem'd to be granted and 
& 15. allow'd of, upon Granting and Allowing of the Principal, when that 
which is called an Acceſſory, is of an arduous and difficult Nature, and 
probably was not thought of by the Perſon, that makes ſuch Grant of 
Conſ. 191. the Principal, according to the ſaid Federicus “: nor is it, when there 
2 is a different Reaſon militant in the Accaſſory, than in the Principal, ac- 


| Conl: 4. cording to Alexander in his Confilia Juris f. 
N. 5. IIb. I, 
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Of Accuſation, and the Courſe of it. 


INCE the Good of Mother Church, as well as that of Civil So. 
ciety, renders a Judicial Practice in criminal Caſes entirely neceſſary, 
eſt Crimes ſhould go unpuniſh'd; and this Judicial Proceeding being 
commenc'd and form'd either by way of Accuſation, Denunciation or 
Inquiſition; I will here, in the following Work, beg leave to ſpeak of 
theſe three ſeveral Ways of proceeding againſt Criminals, which the 
U x. 5. 39. Eccleſiaſtical ||, as well as the Civil Law has introduc'd in Courts of Judi- 
35. X. 5. cature. And firſt of 4ccuſation in point of Order. = 
24. Now Accuſation, according to Haſtienſis, is a Complaint or Declara- 
tion of ſome Crime committed by a Man, and preferr'd before a compe- 
tent Judge, by the Intervention of an Inſcription lawfully made, in order 
to inflift ſome publick Puniſhment or Cenſure on the guilty Perſon : 
And from hence, to accuſe a Man, is nothing elſe but to detect or impeach 
a Perſon guilty of ſome Crime by way of Libel or Articles, in order to 
*Xx. 5.1.16, have a publick Puniſhment or Cenſure inflited on him“ as aforeſaid ; 
for tis neceſſary, that ſuch Accuſation ſhould be made by way of Libel 
or Articles, For by the Common Law, or of Common Right, there are 
five things neceſſary to Accuſation. Firſt, that it be made in Writing, 
or even by Words of Mouth; provided, that the Notary does immedi- 
ately reduce it into Writing. The Second thing neceſſary, is, that the 
Name of the Accuſer, and the Party accuſed, be expreſly mention'd in the 
Libel or Accuſation. Thirdly, Tis neceſſary, that the Species of the 
Crime or Offence be well deſcrib'd and ſet forth in the Libel or Articles, 
which our 5 Lawyers call an Jndidtment or Information. 
Fburtbly, The Time and Place, that is to ſay, the Year and Month, 
when and where the Crime was done, ought to be mention'd therein. And 
the Fifth Thing neceſſary, is, that it be made before a competent Jud ge. 
The efficient Cauſe of an Accuſation is ſome publick Law, which per- 
mits and allows of an Accuſatiom to be made on the Account of ſome 
publick Crime committed; and it ought to be preferr'd before ſome ordi- 
nary or competent Judge, againſt him, who is not by a Prohibition ex- 
empted from an Accuſation: and hereunto is added the Will of him who 


has 


Y 
Parergon Juris Canonici Anglican. 23 

has the Right and Power of accuſing“. The Matter of an A4ccnſation “ D. 47. 13 
is every enormous Crime committed either againſt Religion and the pub- 1 4 
lick Laws of the Church, or elſe againſt the Peace and Tranquillity of te 
State: in Defence of which, publick Laws are enacted, and for the 
Breach of theſe Laws publick Puniſhments are enjoined and inflicted. 

Ry And every Perſon within the Church or Commonwealth may prefer an 


Accuſation, to the end that the Delinquent may ſuffer condign Puniſh- 3 
ment; provided, ſuch Accuſer does obſerve the Order and Method pre- 
ſcribed him by Law; and provided ſuch Criſne be not manifeſt, be- 
cauſe Crimes that are manifeſt, do not ſtand in need of an Acenſation f: + 2.0. 1. 1, 
and of theſe Things publick Judicature conſiſts, 2 & 3. 
According to Paulus, in his 15th Book ad Edictum Pretoris, there 
are ſome judicial Pleas of a criminal Nature, which are Capital; and 
others which are not Capital. Thoſe are Capital, wherein the Puniſh- 
ment of Natural or Civil Death is inflicted on the Offender ; and thoſe 
are Non- capital, which are puniſh'd with fome pecuniary Mul& or 
Fine, or elſe with ſome corporal Puniſhment i: but I have nothing to do yp. as. 1, 2. 
with either of theſe in this Work ; and, therefore, I ſhall here more pro- 
perly proceed to ſpeak of ſuch judicial Proceedings as are ſtiled Ordinary 
and Extra- ordinary. Thoſe are ſtiled Ordinary, when the Puniſhments 
of Offences therein proſecuted are ſpecially and expreſly declar'd in Law by 
name, which the Judge cannot increaſe or diminiſh without Cognizance, 
when the Queſtion is a Matter of Fact: as in the Caſe of Treaſon, Parri- 
cide, Murder, Adultery, Forgery, Rape, Publick Force, Plagiary, and 
the like, which are reckon'd up in the 48th Book of the Dzgeſts. And 
thoſe are called Extra. ordinary, touching the Puniſhmenr of which, 
there is no ſpecial Proviſion made either by the Coil or Canon Law, but 
the ſame is left to the Diſcretion and Will of the Judge ro decree and ap- 
point a Puniſhment according to the Nature and Quality of the Offence, 
and the Condition of the Perſon delinquent “: as Concuſhon, Burning of * Xx. 5. 1. 10. 
Houſes, Prevarication, the Crime of Stellionatus, and the like; touching * 29.4.4. 
which, the Reader may conſult the whole Title in the Digeſts quoted 
here in the Margin f. 55 | | | 
The Form of commencing and founding an Accuſation, according to 
the Canon-Law, is deliver'd by Pope Eutychianus, in his ſecond Epiſtle 
to the Biſhops of Sicily, in theſe Words; 9iz. Whoever deſigns to bring a 
Crime e let him come thither and notify the Defendant's 
Name, and take a Bond of Inſtription, and ſuffer the like Puniſhment 
(yet with a Regard had to his Dignity) ; and let him know the liberty 
Be takes in Falſifying, ſhall not go unpuniſh'd, ſiuce a ſimilitude of Pu- 
niſhment ought io be inflicted on Perſons guilty of Calumny, by way of 
3 | Hengeance ſ. And as Pope Calixtus commanded, let the Fecuſer offer1| 2 Q.8. 3 
E his Accuſation to the judge in Writing, in the Preſence of the Perſon 
15 | | Whom he accuſes, and let him read his Letters of ccuſutios proprid 
ace, in his own proper Perſon*. And the Lawyer Paulus ſhews us, in * 2 Q. S. 5. 
the 48th Book of the Digeſts t, what the Form of an Accuſatiom is, and + Tir. 2. L. 3. 
what is the Method of drawing a Libel or Articles thereon : ſaying, That 
we ought to inſcribe the Name of the Conſul, and alſo the Day whereon 
ſuch Libel is exhibited, and before what Judge it is done, oz. Lucius 
TiTt1vs, profefſus SELAM lege JULta de ApurrERIUs ream deferre : quod 
dicat eam cum Cao et SEMPRONIO i civitate illd, in domo illius, in 
1 allo, conſulibus illis commiſſille Adulterium. For as the Place 
ought to be pointed out where the Adultery was committed, fo ought alſo 
=. | | the Perſon with whom it was committed, and likewiſe the Month when ||. jp. 48. - - 
There are ſeveral Things both according to the Ci and Canon Law tos Qs. 5. 
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24 Parergon Juris Canonici Auglicdni. 
be conſider'd as neceſſary in an Accuſatiou. Firſt, The Accuſer ought to 
be ſucha Perſon as has the Right of Accuſing. Secondly, The Perſon ac- 
cuſed, ought to be ſuch as may be accuſed. Thirdly, There ought to be 
an Inſcription ſolemnly made. Fhurthly, There ought to be Caution or 
Security given by the Accuſer for the Proſecution of rhe Suit. And 
Fifthly, a due Proceſs of Law ought to be ſtrictly obſerv'd. And, Firſt, 
We may ealily underſtand who may be Accuſers, if we know who may 
not be ſuch : And, therefore, I ſhall here obſerve, that there are ſome 
Perſons forbidden to be Accuſers on the Score of their Sex, as Women ; 
others on the Score of their Age, as Pupils and Infants ; others upon the 
Account of ſome Crimes committed by-them ; and others on the Score of 
ſome filthy Lucre they propoſe to gain thereby, or if the Perſon has al- 
ready receiv'd Money to that End and Purpoſe ; others on the Score of 


*D. 48. 2. 8. their Conditions, as Libertines againſt their Patrons* ; and others thro? 


+ D. 48. 2.9. a ſuſpicion of Calumny 4, as having once already, by the Means of Sub- 

| ornation, given falſe Evidence; and, laſtly, others on the Account of 

. 48. 2.10, their Poverty, as not being worth more than 5o Hurei . Yet all theſe 

Perſons, if they proſecute either an Injury done to themſelves, or elſe im- 

peach the Death of their near Relation, are not excluded from Accuſa- 

*2Q.1.147j02*, And moreover it is to be obſerved, that both the Canon and 

Civil. Lam do each of them agree in this Prohibition of Accuſation. 

So that whatever Perſons the Cjvil-Law forbids to be Accuſers, 

+3Q.5.6.1. the Canon. Lam does the ſelf-ſame f; as Homicides, Thieves, Robbers, 

& Sacrilegious and Inceſtuous Perſons, Adulterers, Raviſhers of Virgins, 

2 Q. 8. 3. Perſons guilty of Perjury ||, and all other criminous Perſons ſuſpeQted of 

*3Q-5-6. evil Converſation *, Aliens and Perſons unknown; and ſuch as do publick- 

ly keep Concubines. And by the Papal Canon-Laꝛv, for the Good of the 

Church, or rather to conceal the Shame of the Clergy, a Layman cannot 

12 Q. 7.2. ina criminal Cauſe accuſe a Clerk or Clergyman f, nor can a Heretick, 

y 2 Q.. 25. Infidel, Jew, or Schiſmatick do this ||: But this Part of the Canon Law 
was never receiv'd here in England. | 7 

No one can be accuſed, who cannot otherwiſe be ſummon'd into a 

Court of Judicature, as a ſuperior Magiſtrate, the Preſident or Lieute- 

* D.48.2. nant of a Province *; nor can the Emperor or Pope be accuſed in the 

proper Senſe of Accuſation, becauſe they are free and exempr from all 

X. z. 8. 4. coercive Laws +: bur, according to the Canon · Law, the Emperor may 

be accuſed of Hereſy,” Perjury, or Sacrilege ; and the Pope may for the 

a0 Diſt. fame Reaſon be accuſed of Hereſy only ||, and may be judg'd by a Synod 

cap. 6, or by the Emperor *. Nor can a Bondman or Servant be accuſed of a Ca- 

E nonical or Eccleſiaſtical Crime, for which a Pecuniary Puniſhment is in- 

2 Q. 8. 3. flicted; becauſe he has no Property of his own f. 

285 Inſcription is an Obligation made in Writing, whereby the Accuſer 

5 binds himſelf to undergo the fame Puniſhment, if he ſhall not prove the 

Crime which he objects ro the Party accuſed in his accuſatory Libel, (and 

as he pretends) was committed by him, as the Defendant himſelf ouglit 

to ſuffer, if the ſame be prov'd. But tho” ſuch Libel ought to contain the 

Name of the Judge, before whom ſuch Accuſation or Information 

is brought, the Name of the Accuſer and of the Accuſed, the Time and 

Place when and where ſuch Crime was committed, and likewiſe the Quality 

of the Crime, and the Perſon with whom it was commited : yet it is not 

neceſſary that the Day or Hour ſhould be inſerted, It muſt contain the 

Subſcription of him who exhibits the Articles, or elſe of ſome other Per- 

ton in his Behalf, if the Accuſer cannot write; whereby the Accuſer binds 

himſelf to proſecute the Suit, and profeſſes withal, that if he does not 

prove the Crime which he lays againſt the Party accuſed, he will then en- 


dure 
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dure the ſame Puniſhment, that ſuch Crime deſerves, when it is in truth 


committed: And if ſuch Articles are not legally inſcrib'd, as aforeſaid, 
then the Name of the Defendant ſhall be raſed out, and the Defendant 


ſhall be reſtor'd to his former ſtate of Innocence *. But tho! Criminal vb. 48. 2. ;. 


Pleas are uſually commenced in Accuſation by ſuch previous ſolemn In— 
ſcription 3 yet this Inſcription is not neceſſary in all Caſes, as in the 

Crime of Apoſtacy and ſome others, wherein Apparitors do lay Com- 
plaints before the Judges. | | 

He that objects any Crime by way of Accuſation, ought to give Cau- 
tion by the Means of Sureties, that he will perſevere in the Proſecution 
of ſuch Crime even till Sentence pronounced in the Cauſe. And if he 
ſhall not, after ſuch Caution given, appear in Court to follow the Suit, 
he ought firſt to be cited to exhibit his Preſence, and plead his own Cauſe ; 
and if he ſhall not then appear, he ſhall not only be puniſh'd accordin 
to the Diſcretion of the Judge pard extraordinarid, but ſhall likewife 
be compelled to pay all the Expences that the Court has been at in citing 
him . The ſame Proceſs is obſerv'd in a criminal Cauſe by way of Accu- 


ſation, as in all Cauſes : for there is a Conteſtat ion of Suit enjoyn'd, and P. 48.2. 7. 


Exceptions, Replications, c. are admitted; a Term Probatory, and a 
Concluſion in the Cauſe neceſſary, and the like. 

We read of an #zternal and an external Accuſation. An internal Ac- 
cuſation is that of a Man's own Conſcience ; as the Accuſation mention'd 


by Solomon. He that is firſt in his own Cauſe, is juſt || ;- or, as the I Prov. e. 18. 
vulgar Tranſlation renders it, The juſt Man is the firſt Accuſer of bimfelf, v. 15. 


External Accuſation is either Private or Publick. Private is that which 
is betwixt Enemies or Friends: And that Private Accuſation, which is 
among Enemies, is of three Sorts, viz. Firſt, That which is Spiteful 
and Upbraiding, and by the Ereciaus called by the general Name of 


Kemyopia *, a Word alſo fitting every Accuſation: 24%, That which * Puarch in 
we term Reproach or Reviling : and 3dly, That which we call Cay. vis Publicet. 


uiation, and is a Malicious and Falſe Repreſentation of an Enemy's 
Words or Actions to an offenſive Purpoſe. Private Accuſation of one 
Friend touching another, is nothing elſe but a friendly Expoſtulation 
with him, that is ſuppos'd not to have dealt /zzgly or confiderately in the 
Courſe of good Friendſhip; by the Greciaus call'd Am. That Ac- 
cuſation which is call'd Publick, is either Cjvilly commenc'd for the pri- 
vate Satisfaction of the Party injur'd; or elſe Criminally, that is to ſay, for 
ſome publick Puniſhment : And it is this laſt kind of Accnſation which 
1 here particularly treat of. But ſome (perhaps) will wonder how this Proſe- 
cution of Crimes, by way of Accuſation, could be ſo uſual as it was (in 
former Times) in the Commonwealths of Athens, Rome, and the like, 
inſomuch that it became (there) to be the molt ordinary Way of Proceed- 
ing of all others, in order to bring Crimes and Offences into Judgment : 
eſpecially conſidering the Trouble and Danger that did, by Law, often 
attend the Accuſers on the account of Retaliation, if they did not prove 
the Crime objected. To this I anſwer, That few or no Accuſers would 
deal fo raſhly as to undertake an Accuſation, till they thought themſelves 
furniſh'd with Witneſſes, and other Proofs, enabling them to convict the 
Perſons whom they accuſed, Beſides, it muſt be remembred, that the 
Uſe of Accuſation was the greateſt in Popular Governments, where the 
quickeſt Step unto high Offices and Dignities in the State (next unto Ser- 
vice in the Wars) was an Ability of ſpeaking and delivering their 


Minds before the whole People t, who were the Sovereign Judges (in + Quincy 
moſt of thoſe Cauſes) either by way of Accuſation, or elſe in 73 oligel 2 j. 


ſuch, as were, by Accuſation, _ in queſtion for their Lives, Limbs, 
| 5 Ho- 


26 


* Lib. 5. 
F.thic. 


+ Ariſt. To- 
pic. lib. 2. 
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Honour, Liberty, Country, and the like. Thirdly, That when Accu 
ſation was in moſt frequent Uſe, the People were Heathens, and not in- 
ſtructed in the true Knowlege of God; ſo that they thought, the putting 
up of an Injury done either to themſelves, or their Friends, was a great 
Act of Puſillanimity, and a Token of a baſe- minded Man; and was (ac- 
cord ing to 4ri/totle's Morality *) a Vice very diſcommendable, even as 
the contrary Vice thereunto is, g. the doing an Injury. In which Re- 
ſpect, all Danger to themſelves was the leſs regarded by them. Laſtly, 
They thought themſelves bound in ſtrict Terms of Duty, no leſs to per- 
ſecute and plague their Enemies by all Means, than they were to do 
Good, and ſhew Kindneſs to their Friends. Wherefore the ſame Philoſo- 
pher makes this to be a good conſequential Argument t, Ve muſt do good 
to our Friends : therefore we muſt hurt and annoy our Enemics. But 


"4 v-43-Chrift refutes this Heatheniſh Opinion in the Goſpel of St. Maztheey ||. 


Cl. 


For the Evidence of what I have here aſſerted, we are furniſh'd with 
many Proofs out of the graveſt Writers among the Greeks and Latins. 
Plutarch, in the Life of Lucullus, obſerves, That publick Accuſations 
were antiently ordain'd, to the end, that young Men might be bred up 
in the ſtudy of Eloquence, and be thereby excited tothe Valonr of a brave 
Mind; for they delighted to ſee young Men as eagerly purſuing evil 
Members in the State by Accuſations, as good Dogs do wild Beaſts by na- 
tural Inſtinct. And Fully aſſigns three ſeveral Motives, whereby, with- 
out any Diſcommendation in thoſe Times; a Man might be drawn to be- 


* Cicer, pro come an Accuſer of others *®, 4 Man may be well induced (lays he) to be 


an Accuſer, either out of a dutiful Care, or elſe out of Neceſſity ; or, 
laſtly, by reaſon of his Years. I he willingly enters into it, I attribute 


it to his Piety: if he be commanded, then I impute it to Neceſſity : if 
in hopes of attaining Glory and Renown, then T aſcribe it to his Muth. 
But to do it upon any other Occaſion, rather deſerves Reſiſtance than 


Pardon. And in another Place he tells us, for what End we may enter 


' Lib. 2. Of, into the Accuſation of others: Of accuſing (ſays he) f we are not to make 


it an uſual Trade and Profeſſion ; neither are we at any time to do it, 
unleſs it be either in the Behalf of the Commonwealth, as the two 


 Lvevuii; or elſe for our neareſt Friends and Relations under Tyranny 


and Oppreſſion, having receiv'd them into our Patronage, as Cxxivs 
DomiT1ius, and others did; or elſe but once only, as in our Touth for 
attaining Honour thereby. But it ſeems the chiefeſt End was the procu- 


ring of a Reputation for Eloquence among the People unto themſelves. 


* Jul. Clar. 
lib. 5. Sed. 


hn. Qi 11. 


+ Decianus. 


But this Cuſtom, which was heretofore permitted to young Beginners, to 


ſhew the ibrwardneſs and ſharpneſs of their Wits, has been long ſince 


grown into Diſuſe*, and is, in moſt Places, forbidden at this day. 

For how uſual ſoever this ſolemn Manner of Accuſationm, mention'd in 
the Roman Civil. Law, was in thofe Popular States of Rome and Athens 
heretofore ; yet ' tis certain, it has not been exerciſed for a long time; nor 
is it now practis*d in moſt Civil Governments or Kingdoms, as J read of, 
not only thro' the Danger and Trouble thereof, but becauſe it is and has 
been ſo od ious and abhor'd of Men in all Ages. But in the place there- 
of, we may either reckon a Proceeding of nee r Office, or elſe ſome other 


ix'd way; as partly of that proceeding of a Proſecution at the Inſtance 


of a Party, who is not properly term'd an Accuſer. In Flanders all Ac- 
cuſation is entirely inhibited: And, in the Kingdom of Naples, it is only 
permitted to ſuch, as will in this Manner proſecute ſome Injury or Enor- 
mity done to them or theirs. In the Feuctian Commonwealth, 'tis 
wholly forbidden to private Perſons f: ſo that the Care of proſecuting 
Offences and Crimes, by way of ſolemn Impeachment (there) at this 

Day, 


A ry 
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Day, is entirely left to the publick Magiſtrate. In France none 
but the King's General Attorneys (whereof there are three) may take 
upon them to be Accuſers: And yet theſe are not properly ſo call'd. 
And a learned Writer“ on the Law of that Nation, aſſigns a good, * Gul. 
Reaſon for this Prohibition, 2g. Leſt too great an opportunity of - — 
Calumniating and Oppreſſing the Mea by the Power of the Mighty n. 200. de 
ſhould be thereby given, and for preſerving publick Tranquillity in the Teſtam. - 
Kingdom. In England we rarely find Appeals, which neareſt re- 
ſemble the Accuſation practis'd by the old Romans, brought and pro- 
ſecuted againſt any ſuppos'd Offenders, except in Murders, I remember 
but one Appeal of Robbery e . for theſe 200 Years paſt; which 
was that by Bennet Smith againſt Giles Ryford, in the beginning of 
Queen Mary's Reign, as appears by the Preamble of a Stature quoted in 
the Margin f. 2 3 
If an Accuſer be found to Calumniate, he ſhall, according to the Phils Mar. 
Canon-Law, receive the Puniſhment due to the Crime imputed ||: and j Es. 
he that does not prove his Accuſation, ſhall ſuffer the ſame Puniſhment, 
in Danger of which he would have brought another Man. And to the 
very ſame effect did $7xtus*, an antient Biſhop of Rome, write to the? Se. 4- 
\ Biſhops of the Eaſtern Parts. Yea, beſides the like Penalty, it was 2.5% 
decreed in the ſecond Council of. Bracara f, That the 1 failing + A. D. 610, 
in his Proof, ſhould be excommunicated\\: and by the antient Canons, Can. 8. 
ſuch an Accuſer was (moreover) pronounc'd an famous Perſon “. So * Gelafrus, 
that even by the Canon-Law, this odious Way of proceeding againſt gd. 
Offenders by Accuſation was allow'd and permitted; and ſometimes en- 
couraged by the Biſhops of thoſe Times againſt Laymen, if they were 
rich enough to commute and redeem their Sins by the means of Money. 
But this way of proceeding by Accuſation being now grown much out of 
Faſhion in our Eccleſiaſtical Courts, I will here take leave of this Sub- 
ject, and paſs to another Title. 


Of Acts Judicial and Extra. judicial. 


UDICIAL AQts, are ſaid to be all thoſe Writings and Matters, 
which relate to Judicial Proceedings, and are ſped in open Court at 
the Inſtance of one or both of the Parties Litigaut; and, being reduced 
into Writing by a Publick Notary aſſumed and deputed for that end, are 
_ RC recorded by the Authority of the Judge, at the Motion of one or both 
j 5 of the aforeſaid Parties f. For Judicial Acts ought to be reduced into+ Bald. in 
| Writing as well in an ordinary as an extraordinary Cauſe, or Judicial gutt. Nu 
Proceeding, unleſs the Cauſe be of a very light Nature and Importance | #4 neg 
For then no Writing is required, either in reſpect of the Sentence, o.. 2. 10. 
or of the Proceſs itſelf; but entire Credit is given to the ſimple** 
and naked Information of the Judge. And 'tis a Rule laid down in 
Law, That credit ought to be given to the Writings and Records of 
| Fudicial Acts, tho? ſuch Writings and Records have not the Sub- 
T : leription and Atteſtation of Witneſſes. Becauſe more credit ought 
3 to be given to a Judicial Act, than to the Inſtrument of a Notary 
Publick; for that theſe Acts are not only written by ſuch a Notary 


4 | hereunto 
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hereunto eſpecially ſworn and deputed; but they have alſo after- 
wards, the Approbation and Confirmation of the Judge added to them : 
who likewiſe gives an Authority either by ſigning the fame under his 
Hand-writing, or elſe by affixing the Seal of his Office, and without 
whoſe Order and Directions, ſuch AQts cannot be made. And, therefore, 
ſurely a Notary Publick, together with the Judge, ought to have more 
credit given him than another Notary, who ſtands ſingle by himſelf, 

I have juſt now ſaid, that Judicial Acts are publick written Acts of 


Court, being reduced into Writing by a Notary Publick, through the 


Order and Direction of the Judge: and they are calPd publick Acts on 

a three fold Account. Fiſt, Becauſe they are reduced into Writing by a 

Notary Publick, who is a publick Perſon deriving his Power from pub- 

*Roman. lick Authority, and deputed hereunto by the Judge“. Secondly, Becauſe 


Conl. asi. they are executed before ſome Judge or other. And, Thirdly, Becauſe 


they are ſped and executed in ſome publick Place, as in a Court of Judi- 
cature. Judicial Acts, which do neceſſarily require Writing, are a Li- 
bel, Conteſtation of Suit, Exceptions, Depoſitions of Witneſles and the 


+ Felin. in like +: And, moreover, 'tis to be noted, That the Aſſignation or givin 


* 1. X. 2. of a Term in Law is a Fudicial Act. Acts and other Fudicial Proceed- 


ting or 0/24 voce: but if they are not, then they ought to be prov'd 
cyn. in by other legal Evidence l. Judicial Acts may alſo be prov'd by the Con- 
1. 11. c. 4. al. feſſion of the Party: and Acts made and had in a civil Cauſe, ſhall be 
good Evidence in a criminal Proceeding. But Judicial Acts are never 
preſum'd, but ought to be prov'd; and, therefore, what is not found 


written in the Acts of Court, is not preſum'd to be done. Tho? Judicial 


Acts written by a Notary Publick in open Court, do not require the Pre- 
ſence and Evidenceof Witneſſes, unleſs it be in definitive and interlocutory 
„Lap. Alleg. Sentences “; yet ſuch Acts may be proved by Witneſſes, if the Writings 
82. n. 3. made thereon be loſt and deſtroy'd: but if ſuch Acts have never been re- 
duced into Writing, they do not admit of Proof, tho' proved by Wit- 
j Tuſch. neſſes then preſent at the making of them f. Judicial Acts may be 
__ proved by the ſpecial Depoſitions of Witneſſes depoling in a particular 
43" Manner, ois. That it was thus acted and thus written (and the like) 
in their Preſence, and to their Knowledge. If a Judge ſhall omit or 
neglect to have ſuch Matters inſerted in the Acts of Court as the Party 
litigant (hall afterwards be neceſſarily oblig'd to prove, and the Party 1s 
herein put to Expences ; then the Judge thus wilfully omitting or ne- 
glecting the ſame, ſhall be liable, and oblig'd to refund ſuch Expences to 
the ſaid Party. 
But Acts of Judicature may be cancelled and circumducted by the Will 
and Direction of the Judge, and alſo by the Conſent of the Parties /;r7- 
gant, before the Judge has pronounced and given Sentence; but after- 
wards they cannot, tho' the Judge and Parties ſhould entirely conſent 
thereunto, becauſe the Suit or Matter is entirely ended and determin'd : 
and Acts made and done in the Preſence of the Judge, may be ſaid to be 
done by the Judge himſelf by Reaſon of his Authority. Whatever Acts 
of Court or Judicial Proceedings have been once publiſh'd, do perpetu- 
ate an Evidence; and all manner of credit is to be given them, even tho? 
the Judge that took Cognizance thereof, or that publiſh'd them, ſhould 
be dead; or if he ſhould be remov'd from his Office. The Words of all 
Judicial Acts are written Narratively, unleſs it be in Sentences where- 
in diſpoſitive and 3 are made Uſe of: And, therefore, cre- 
dit ought to be gi.cn to theſe Ads, tho? the Words in them be Narra- 
Ho | 
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As a Preparatory Act is ſaid to be that Act, which is previous to the 
Principal Act in judgment; ſo an Accefſory Ac is ſaid to be that, 
which is ſubſequent to the Principal Act: And all Acts done in Judg- 
ment from the Date of the Citation to the time of Conteſtation of Suit, 
are ſaid to be done in Principio Judicii. Publick Acts both in Civil and 
Criminal Cauſes ought to be given by the Judge, Notary, or ſome other 
publick Officer, that has the Cuſtody thereof, unto every one that deſires 
the ſame: but he, againſt whom they are made in a criminal Cauſe, can- 
not demand the ſame to be given him, tho? they may rightly be given in 
a civil Cauſe, Suppoſe the Judge ſhould ſay, That he would have the 
keeping of the Acts of Court remain with him, and the Notary will have 
the Cuſtody of them with himſelf. Certainly in this Caſe the Actuary or 
Writer of them ought ro be preferr'd ; becauſe if he ſhould doubt of 
his own Acts, he may be under ſome imminent Danger of Falſhood : 
And, therefore, tis his Intereſt and Buſineſs to keep the Acts. 
The Aſſertion of the Judge alone does not prove the Exiſtence of Ju- 
dicial Acts, unleſs there be ſome other Cynſtat of their Being“: But if“ Gram. 
two Judges do give Evidence or Teſtimony touching thoſe Acts, which _ Tu 
are done in Judgment, they do then (according to the Opinion of ſome 
Men) make full Proof, ſed Quære.: becauſe they may be both concern'd 
as Parties; as in a Cauſe of Appeal and the like. And the Reaſon, why 
the Aſſertion of a ſingle Judge does not prove the Exiſtence of Judicial 
Acts, is, becauſe his Office is to pronounce Judgment, and not to become 
an Evidence or. Witneſs f. But (I pray). why may not the ſame be ſaid t Anch. 
8 of two Judges? Therefore, in this Reſpect the G/o/ators Opinion muſt se. 45 
8 be falſe and erroneous in Point of Law. Probatory Acts made in a ſum- 
© | mäaary Cauſe, or judicial Proceeding, are no Evidence in a plenary Cauſe or 
1 judicial Proceeding, But Acts principally deduced in any Cauſe, are of 
. | more efficacious Proof, than ſuch Acts, as are deduced by way of 7nci- 
5 dent: and if an AQ be incidently deduced in judicial Proceedings, leſſer 
Proofs are ſufficient, which otherwiſe would not be ſufficient, if they were 
deduced principally \|l. An A& done in the Judges Preſence, is preſum?d|| D. 42. 1. 
to be done Sponte Purd: And as Judicial Acts make a Preſumption !“. 
againſt a third Perſon * ; ſo do they ſpeak and make a Notoriety of them- * Gloſſ. & 
ſelves. Tho? the Inſtruments themſelves produced in Judgment are not Dd. in lib ; 
5 freckon'd among the Judicial Acts; yet the Production of thoſe Inſtru- 5 
N ments ought to be reckon'd among the Acts of Court. Judicial Acts, 
that do not require Strepitum Fudicii, may well enough be ſped and 
done by a ſecular Judge in the Church: and the Party Jitigant, ſeems 
to conſent to all ſuch Acts as are done by any Judge; unleſs he con- 
tradicts and oppoſes the ſame. N | | 
It has been already obſerved, That the Aſſertion of the Judge does not 
prove the Exiſtence of Judicial Acts without ſome other Chuſtat of their 
Being: But this can only be underſtood in Cauſes of Weight and great 
Importance. For in Cauſes, where the Judge has the Power of proceed- 
ing /ine ſcriptis, credit is given to the Report and Information of the 
Judge in reſpe& of the Acts of ſuch a Proceeding : for credit is given to the 
relation of a Meſſenger or an Apparitor ; and thus 2 fortjor;, it ought 
to be given to the ſimple Aſſertion and Report of the Judge, eſpecially 
in ſuch light Cauſes as theſe. In foreign Countries it is not uſual to have > 
| Witneſſes to Definitive or Interlocutory Sentences as it is with us, but 9 5 
F the Acts of Court are ſufficient to prove the ſame : and whereſoever there 
is a Judge, the Acts of Court are not only ſuppos'd to be of publick 
5 credit by reaſon of his Authority, but becauſe they are made in a pub- 
| lick Manner, as aforeſaid, For * Rule of Law is true in this Reſpect, 
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viz. That all zudicial Acts ought to be diſpatched in publick Court of 
their own Nature, and inthe Judge's Preſence. | 
Extra-judicial Acts, are ſaid to be thoſe which are made and done 
extra fudicium, or out of Court, without any Oppoſition given there. 
unto, and may rather be called Facts than Act in Propriety of Speech; 
becauſe they are ſuch Matters, as are done out of a Court of Judicature 
*Guid. Pap. without any diſpute or controverſy ariſing from thence * Thus the Con- 
9 516 firmation of an Election, though it be done by a previous Citation or 
Proclamation of all Perſons concerned therein, may (notwithſtanding) be 
ſaid to be done Extra-judicially, when no Contradiction or Oppoſition 
+ Gemin. Intervenes or enſues thereupon | And the Union of Church-Benefices 
_—_ 7 is an Extra, judicial AR for the like Reaſon ; becauſe all Extra: udicial 
. Ads, are ſaid to be done ex Officio, and not in a contentious Manner ; 
ſince they may be done in the Abſence of the Party. And thus in this 
Senſe, an Appeal is not a Judicial Act, becauſe it may be interpoſed in 
any Place, and at every Seaſon, out of Court, according to Foh. de 
| Conſ. 93. Ana ll. Ts 
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Of Adminiſtration, and the Poſſeſſion of In- 
_ teflate Goods. 


N "Adminiſtrator, in the Civil and Canon-Law ſſ iled Heres ab 
inteſtato *, is ſo called in the common Law of England, ab 4d- 
mMiniftrando ; becauſe he is the Perſon to whom the Ordinary commits 
the Adminiſtration of the Goods of a Perſon that dies Inteſtate for de- 
fault of an Executor, and an AQtion ſhall lie for and againſt him, as 
for an Executor. And he ſhall be accountable for ſuch Goods, and be 
obliged to anſwer all Debts and Legacies, as Executors are, to the Value 
of the Goods of the Party deceaſed, and no further ; unleſs it be by his 
own falſe Plea, or by waſting the Goods of the deceaſed: and if ſuch 
Adminiſtrator dies, his Executors are not Adminiſtrators, it behoves the 
Ordinary to commit a new Adminiſtration. And if no Perſon will ad- 
miniſter, the Ordinary may grant Letters ad colligendum bona defuntti, | 
and thereby take the Goods of the Inteſtate into his own Hands: where- 85 
with he is to pay all Debts and Legacies ſo far as the Goods will extend; 
and thereby he becomes liable, in Law, as Executors or Adminiſtrators 
are, But he that has Letters from the Ordinary ad colligenum bona de- 
funt i, is not Adminiſtrator, but the Action lies againſt the Ordinary 
equally as if he had taken the Goods into his own Hands. . 
This Title of the e and Hdminiſtration of Goods was not of 
the Growth of the ci Law, ſtrictly ſo called, (which only eſtabliſhes 
Heirs, and gives a Right of Succeſſion) but it aroſe out of the Præto- 
rian Law, which in Equity, calls ſundry Perſons to the Succeſſion of 
other Mens Goods by Adminiſtration, where there is no Will; and in 
ſome Caſes, where there is a Will, as where the Will is conceal'd, or 
the Executor renounces the Probate of the Will : but if the Will once 
appears, then the Adminiſtration forthwith ceafes. In Caſes where Ad- 
miniſtrations are to be aro the Children of the deceas'd (according 
to the Civil Law) have liberty to take it within a Year after the Death of T| 
| the : | | 
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| the Party deceaſed, and if they be of more remote Kindred, then they 
have only a hundred Days to take it in, unleſs thoſe which are to take it 
are Infants, Madmen, Deaf, Dumb, or Blind; in which Caſes a longer 
time is aſſign'd : But this part of the Ci Law, in reſpe& of the Time 
of obtaining Letters of Adminiſtration, is not regarded with us here in 
England, and is grown into diſuſe in ſeveral Countries. A Perſon, 
who is not yet conceiv'd in the Womb of his Mother at the Death of 
that Perſon to whoſe Eſtate the Succeſſion is in Controverſy, ought not to 
be an Adminiſtrator or an Heir ab Irte/{ato to him; nor can he, either by 
the Civil or Prætorian Law, come to the Succeſſion of ſuch a Perſon's 
| Eſtate*; for he that is not conceiv'd in the Womb till after the Death of* D. 28. 2.6. 
the Perſon deceas'd, can never, according to the Civil Law, be ſaid to 
be related or of kin to him. N | 
The granting of Adminiſtrations, was originally a temporal AR, for 
above 300 Years after Chriſtianity came into the World; and came to the 
Church by the Indulgence of Princes: and, therefore, it muſt, in ſome 
meaſure, be govern'd by the Temporal Laws. Among the Romans, the 
Judge or Pretor granted Adminiſtration, not only according to the 
Tables of the Teſtament, but many times, even contrary to thoſe Ta- 
bles 4 : as where a Child was not diſinher ited by his Father's Will in plain t]. 3. 1.13. 
Terms, but only paſs'd over with Silence as not remember*d ; or that the 
Child was not born at the time of his Death, and ſo not known whether 
any ſuch Child was living, or to be hoped for or not: in which Caſe, if 
it does afterwards appear, the Mother is then put in Poſſeſſion of that 
which is the Child's Part. An Adminiſtrator has the Office and Quality 
of an Executor ||, and may diſtrain for Rent in Arrear in the Life- time || cok. Rep 
of the Party Inteſtate, or bring an Action of Debt for the ſame : and 5 fol. 83. 
as an Adminiſtrator may ſue, ſo likewiſe he may be charged by any 
_ Creditor in an Action of Debt on the Inteſtate's account; and an Admi- 
niſtrator is chargeable, though not named in an Obligation, becauſe he 
repreſents the Perſon of the Inteſtate #. Though an Adminiſtrator * Dyer Rep. 
is not liable to a Debt upon a ſimple Contract of the Inteſtate's: yer 23: Pl. 14-- 
if an Adminiſtrator, after the Inteſtate's Demiſe, promiſes to pay ſuch a 
Debt, if there be a Conſideration to ground the Action on, ſuch Promiſe 
is binding. As thus: 'The Husband was indebted to another Man upon 
a Contract for Beer, and dy'd Inteſtate ; the Wife took Adminiſtration, 
and afterwards aſſum'd upon herſelf to the Creditor, That if he would 
deliver her ſix Barrels of Beer, ſhe would not only pay for them, but for 
her Husband's Debt alſo. In this Caſe it was adjudg'd, That Judgment 
ſhould be entered Je Bonis propriis generally: for it became a Charge by 
her own Act; and by her Promiſe, as Adminiſtratrix, ſhe has made it | 
her own Debt. Wheeler and Collicr's Caſe ||. || Crok. 
There is a wide Difference between an Adminiſtration that was once Fe. Pt. 1. 
Lawful, and an Adminiſtration that was never Lawful. And there is 
likewiſe a great Difference between a Sentence declaratory, by which Let- 
ters of Adminiſtration are declared to be void ; and a Sentence of Repeal, 
which allows them to be good till they are repealed, according to my 
Lord, Ch. J. Cote k. If an Inferior Ordinary grants Letters of Admi- gp, 143. 
niſtration, whilſt the Prerogative Adminiſtration granted by the Arch- - 
biſhop is in force, ſuch Adminiſtration is Null inf Void; for two Ad- 
miniſtrations cannot conſiſt and ſtand together, according to Sir 70h 
Needhamn!s Caſe in Coke's Reports f. If Adminiſtration be unduly granted 
by the Ordinary of an Inferior Dioceſs, the Party griev'd cannot have a 
Prohibition at the Common Law; but he muſt appeal to the Metropolitan 
or Arch-biſhop of the Proyince, and from thence to the Court of Delegates. 


By 


18 Rep. 135. 


— 
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By the Civil Law, a Man may be ſaid to die Inteſtate four ways, as 
I ſhall hereafter more N obſerve under the Title of Inteſtates. 
Firſt, When a Man has made no Will at all. 24%, If he has not made it 
according to due Form of Law; for then tho he has made a Will, yet ic is 
the ſame thing as if he had made none. 34%, When the Will which he has 
made, is rupted and made void by the Birth of a Poſthumous Iſſue, which 
he has paſſed by in ſilence and not remembred therein, or elſe by the 
Adoption of a Child. And 37%, When no Heir is named and appoint- 

* 1.3.1.1. ed therein, or no one will take the Heirſhip on himſelf“. If no Will ap- 
pears, the Adminiſtration or what the Civil Law calls the Inteſtato 
Succeſſion, 1s committed according to that Law in this Order, Firfp, 
The Children of the Deceaſed are admitted. 240%, Thoſe that are t 
of Kin in the Male Line. 3dly, Thoſe that are wext of Kin in the 
Female Line: but this Difference (notwithſtanding) between Male and 
Female, is, at this day, taken away, and they that are next of Kin are 
equally admitted to this Succeſſion. Laſtly, We may reckon thoſe which 
have a Right thereunto, either in that they are Man or Wife. 

Now touching the Succeſſion of Husbands and Wives, there are vari- 
ous Laws and Cuſtoms, according to the diverlities of Countries and Na- 
tions. By the ancient Law of Romulus, the Wife was by Confarrea- 
tion ſo cloſely join'd to the Husband in Wedlock, that the Marriage 
could never be diſſolv'd. And as the Woman was to be modeſt and obe- 
dient to her Husband, ſo ſhe was not only to have an equal ſhare of Go- 
vernment in the Houſe with him, but was likewiſe, upon his Deceaſe, to 
ſucceed as Heir to his Goods and Eſtate, in the ſame manner as a Daughter 
ſucceeded to the Goods and Eſtate of her Iateſtatèe Parent: and ſhe ſuc- 


+ Lib. 2. as we may read in the Roman Antiquities of Dionyſius Halicarnaſſus F. 


D 

C 
X. 4 19- of Fornication or Adultery f. And as the Wife forfeits her Dower or 
” 17. 8. Jointure (by the Civilians called Donatio propter Nuptias) upon this 
| Account, as a Puniſhmeat for her Adultery, and the ſame falls to the Be. 
X. 4. 20. 4 hoof of her innocent Husband|| ; ſo ſhall ſhe ſurely 4 Fortiori ſtand depriv'd 
D. . 3. 39. of the Advantage of ſucceeding to the Eſtate of her [zteftate Husband, 
from whoſe Bed ſhe has thus ſeparated herſelf by her own Crime and 
Lewdneſs. But if this Separation 4 Thoro, happens by the Conſent of 
* X.3.32, Parties, as on the Score of going into a Religious Houſe *, or the like; I 
.4&)- think this ſhall not prejudice her in the Point of Tzteftate Succeſſion, 
provided ſhe does not, within the Year of Mourning for her Husband 
deceas'd, betake herſelf to a ſecond Marriage. By the Statute-Law of 
England, it was firſt enacted, That the Ordinary ſhould commit the 
Adminiſtration of the Izteſtate's Goods to the next of. Kin, and ſuch 
Perſon might ſue and be ſued ; and was accountable to the Ordinary, 


as 
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no Executors were“. But afterwards by a Statute, in the Reign of“ zi E. z. 
Henry VIII. the ſaid Adminiſtration was order'd to be granted to the In- cb. 11 


teſtate's Widow, or next of his Elood, or to both at the Diſcretion of the 
Ordinary. But where divers Perſons, that are next of Blood, and are in 
an 465; of Degree with the Inteſtate, do claim Adminiſtration; or 
where only one claims it as next of the Blood, (when in truth divers are 


of equal Kindred) the On ſhall have his choice to accept of one or 


more at their Requeſt. And where but one or more, and not all (being 
in an equality of Kindred) do make Requeſt, the Ordinary ſhall, in ſuch 
a Caſe, be at Liberty to admit the Widow, and him, or thoſe only ma- 
king Requeſt, or any one of them, at his Pleaſure. And, according to 
this Statute, and the Rule aforeſaid, the Ordinary muſt commit Admini- 


ſtration under the Pain of ten Pounds forfeiture J. But we have another 121 H. 8. 
Statute in the 23d Year of King Charles II. chap. 10. directing whom <Þ»p: 5- 


the Ordinary ſhall appoint to be Adminiſtrators, and who ſhall have the 


Benefit thereof, and be accountable as Executors, and take Bond for per- 


formance thereof, and order Diſtribution of the Goods : which ſee at 


large l. But this Act of CHarles II. does not ſo extend to Feme- coverts 24 Car. 2. 
Eſtates, as that their Husbands may not have the Adminiſtration of their ehap. 10. 
Perſonal Eſtates * : ſo that the Husband may have the Adminiſtration of * 29 Car. 2. 
the Perſonal Eſtate of the Wife dying Inteſtate by the Hatute- Lau, as chap. 3: 


well as by the Cioil- Laꝛv. | 
But by a Law in the Juſtiuian Code, as the next of Blood did bar 


and exclude a Wife from ſucceeding to the Inteſtate's Eſtate f; ſo did the f C. s. 2. ;. 
Wife exclude and bar the Exchequer from ſuch a Succeſſion || : and, more- j C. 6. 18. 1. 


over, tho? the Lawyer 4zo has made it a Doubt, whether a Corpora- 
tion or Body Politick, of which the Husband was a Member in his Lite- 


time, ſhall not be preferr'd in point of ſuch Succeſſion to the Wife; yer he 


thinks the better Opinion to be, that ſuch Corporation or Body ſhall not 
be preferr*d to the Wife, unleſs it be in ſuch Goods and Eſtate as the de- 
ceas'd had acquired, through the Means and Occaſion of ſuch Corpora- 


tion or Body Politick. But there 1s a Law in the Novels *, which intro. * Nov. 11). 
duces another Reaſon or Conſideration for the Wife to ſucceed to the ©? 5 


Eſtate of her Inteſtate Husband, viz. That if the Husband ſhall die in 
wealthy Circumſtances with Children, and leave behind him a ſurviving 
Wife, who had no Dower or Jointure, ſhe ſhall have out of his Goods 
and Eſtate a fourth Part, if there are not more than three Children left 
behind him; but if there are more than three, ſhe ſhall then ſucceed 
with them pro virili in the Uſufruct, and leave the Property of ſuch 
Eſtate to the Children: which ſeems the more equitable Doctrine. 
Among Deſcendants, which are firſt entitled unto the Benefit of 7- 
teſtate Succeſſion ; we may reckon natural and lawful Children to be in the 
firſt Degree, as well by the Law of God, as by the Cjoil-Law : For it is 


therein written, 4 Son, and therefore an Heir f. Now for the clearer + Gal. e. 4 


underſtanding of this Matter, I ſhall here Hiſtorically conſider the Series. )- 
and order of Filial Succeſſion, and the ſeveral Changes made thereof ac 
cording to the antient, middle, and lateſt Law of the Romans; and 
hereunto I ſhall ſubjoin the Laws of ſome other Nations touching this 
Subject. By the Law of the twelve Tables, only thoſe were called unto 
the Legal or Inteſtate Succeſſion of their Parents, that were in the Pa- 
rent's power at the time of his Death, excluding all emancipated Chil. 
dren, who were only call'd thereunto fecurdo ordine. They did not 
ſtand in need of the Help of Man to give them the Adminiſtration of 
their Father's Eſtate, but were, by the Law itſelf, immediately made 
Heirs and Adminiſtrators Fn, and became mecefary Heirs or Ad- 


miniſtrators 
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miniſtrators whether they would or not: But what I here mention, only 
obtain'd in reſpe& of the Father's Goods and Eſtate, and not in regard of 

the Mother's, becauſe they had not their Children in their Power ; and 

by the Law of the twelve Tables, Children did not ſucceed unto their 

* 1.3.3.1. Mothers“. But afterwards by a Decree of the Senate called Senatus- 
conſultum Or ficianum, made under the Emperor M. Antoninus the 
Philoſopher, and his Son Commodns, A. D. 181. Lawful Children were ad- 


mitted to ſucceed unto their Mother's Eſtate ; and the Son or the Daugh- 


ter, were preferr*d unto all other Kindred of the Mother deceas'd, even 
to the Father or Mother of the Mother deceas'd, who did not ſucceed if 
1.3. 4. 1. there were any Grandchildren living f. And thus the Sons, if there 
were ſeveral at the Time of the Mother's Death, ſucceeded the Mother 


C. 6. 57+ 4. #72 partes Gr ies NN And if they died before they were admitted to the 


Adminiſtration, they tranſmitted their Right of Adminiſtration to 

*C.6. 52.1. theirs, if they had not repudiated and ſet them aſide “. 
It was, generally ſpeaking, the common Cuſtom of all Nations, That 
Sons and Daughters ſhould equally ſucceed their Parents, dying Inteſtare, 
without any diſtinction of Sex: which thing was afterwards eſtabliſh*d 
by the Laws of the Viſigoths; among whom, Children of the firſt Degree 
or Order were firſt call'd to this Succeſſion, as it happened among the 
Romans: After theſe came the Grandchildren, and then the Great 
+Lib. 4. Granchildren ; for which, ſee the Laws of the Yi/egoths +; and then 
ire L camethe next in Degree of Kindred : for the Law of their Tables made 
IC 6. 28. 4.no diſtinct ion of Sex in this Irteſtate Succeſſion l. The Foconian Law 
| admitted only Daughters, and other Women, to a certain Part of rhe 
Eſtate. And the Lombard Law, by a Conſtitution of Luitprandus, 
Leg. Long, only admitted them to a third Part *: But the more noble Provinces, 
Tit.45 which conſider'd each Sex, and the Nature thereof with greater accura- 
ty, preferr'd the Males. And God, the wiſeſt Lawgiver of all, has 
enacted a Law in the following Words, 278. If a Man dies and has no 
Son, ye ſhall then cauſe his Inheritance to paſs unto his Daughter. 
And if he has no Daughter, ye ſhall then give his Inheritance unto bis 


Brethren. And if he has no Brethren, ye ſhall then give his Inheri« 


tance unto his Father's Brethren. And if his Father has no Bre- 

_ thren, ye ſhall then give his Inheritance unto his Kinſman or next of 

Blood, and he ſhall poſſeſs it; and it ſhall be unto the Children of Iſrael 

Num. c. 23. A perpetual Statute of Fudgment T. By an antient Law of the Armeni- 
v. S. 9. 10 77s, Women did not ſucceed their Parents, nor their Brethren, till ſuch 
85 time as the Emperor Juſtiniau corrected this Law by a Novel Conſti- 
| Nov, 21. tut ion l. By the Laws of Burgundy, if any one dies Inteſtate without 
a Son, the Daughter ſhall ſucceed to the Father's and Mother's Eſtate in 


the Place of a Son; and if he ſhall happen to die without leaving Son or 


* Leg. Burg · Daughter, the Eſtate ſhall come to the Siſters, or next of Kin *. And 
Tir 14 the like Law is among the Saxons and the Engliſh. 1 


The Eſtate and Inheritance of a Perſon dying Inteſtate, is, by Right of 


Devolution, according to the Civil. Lat, given to ſuch as are ally'd to 
him ex Latere, commonly ſtiled 8 if there be no Aſcendants or 
Deſcendants ſurviving at the time of his Death. But the Order of this 
Succeſſion is various and different, as the Order of Aſcendants and De- 
ſcendants was: And, according to that Order, this Succeſſion of Colla- 
zerals obtains and takes place. For by the Law of the twelve Tables (as 
already hinted) it was given firſt to the Inteſtate's Children, then to his 
Kindred by Conſanguinity on the Father's (ide; and, laſtly, to ſuch as 

+ b. 38. 16. Were neareſt of Kin to him on the Mother's ſide f. And according to 
i.& this Law, Brothers and Siſters were admitted to the Succeſſion of a Bro. 


ther 
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ther deceas'd in an equal manner, tho? they were not all deſcended from 


35 


the ſame Father or Mother l. But, by a more modern Law among they c. 6. 58. t. 


Romans, touching the Succeſſion of Co/laterals, Brothers of the whole 
Blood are preferr'd to Brothers of the half Blood only: And thus the 
Brother and Siſter of a Brother already dead, did not come in for the 
Eſtate with the Children ſurviving and deſcending from the other Bro- 
ther already dead ; nor did Nephews come in with their Uncles on the 


Father's ſide for the Eſtate of their ſaid Uncle x. Nor is it any Objection * C. 6. 57: 3. 


to ſay, That Brothers ex 4:0 /atere are ally'd to the Perſon deceas'd even 
in the ſecond Degree; and, therefore, are in pari gradu: becauſe Per- 
ſons ally'd by the whole Blood do not only dgpend on the ſame Degree, 
but are knit together by a twofold Right or Bond of Alliance, ©;z. by 
that of the ſame Father and Mother : and thus as two Bonds bind ſtrong- 
er than one, ſo do two Reaſons avail more than one. And this is true in 
Succeſſion to Allodial Eſtates; but 'tis otherwiſe in Succeſſion to FR 
Inheritances; for then the Brother of the whole Blood ſhall not, by any 
means, exclude the Brother by the half Blood; becauſe, in Feudal Eſtates, 
the Bond is not conſider'd on the Mother's ſide. 

According to the Common Law of England in Adminiſtrations, the 
whole Blood ought to be preferr'd to the half Blood: for next of Kin 
ſhall be intended to be meant, according to the Statute, of ſuch as the 
Common-Law adjudges to be fo; and fo it was held in Brotvn's Caſe, 


before the Delegates, in the 8th of King Charles I. But according, to 


Stiles's Report f, one of the half Blood is in as equal a Degree of Kin- Fol. 74. 


the whole Blood is. A Man dying, left Iſſue by two ſeveral Venters, 
viz. by the firſt three Sons, and by the ſecond two Daughters: one of 


the Sons, and the older of the two ſurviving Brothers, takes out Letters 


of Adminiſtration. And Sir Lyonel Zenkins, Judge of the Prerogative 
Court, would compel the Adminiſtrator to make Diſtribution to the Si- 
ſers of the half Blood. Whereupon a Prohibition was pray'd, but upon 
Advice by all the Judges, it was deny'd ; for that the Siſters of the half 
Blood, being of Kin to the Inteſtate, and not in a remoter Degree than the 


dred to have the Letters of Adminiſtration committed to him, as one of & 75. 


Brother of the whole Blood, they muſt be accounted in equal Degree || : || Mod, Rep. 
and this is true as to the Diſtribution of the Eſtate, but not as to granting: 


of Letters of Adminiſtration, according to the Statute. Mith's Caſe. 

Adminiſtration was granted to the Siſter of the half Blood of the 
Inteſtate, and her Husband by the Prerogative Court, and the Brother of 
the whole Blood ſued to have the Letters of Adminiſtration repeal'd : 
And upon a Motion made for a Prohibition on this Suggeſtion, it 
was agreed by the Court, That the Siſter of the half Blood, is in equal 
Degree of Kindred with the Brother of the whole Blood, accord. 
ing to the Statute, And fo it was reſolv'd in the firſt of K. Charles I. 
between Glaſcoc and Wingate, known by the Name of Nlperton's 
Man's Caſe. And if the Ordinary has once executed his Power according 
to the Statute, he cannot repeal the Letters upona Citation without Cauſe 
ſhewn. But it was reſolv'd, That the Statute was not obſerv'd in grant- 


ing Letters in this Caſe ; becauſe the Husband who is not of Kin to the 
Inteſtate, is join'd with the Wife: and if ſhe ſhould die before him, he 


would continue Adminiſtrator againſt the meaning of the Statute. And. 

for this Cauſe, a Prohibition was deny'd. Bur it was faid, That if it 

had been granted to them during Coverture alone, perhaps it might have 

been good; becauſe the Husband might have adminiſtred during the 
te 


Mood. | 


Letters 


to the Wife only 285 Brown verſ.“ Select Caf. 
| P. 36. 
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Letters of Adminiſtration of the Goods of Sir John Lamb Inteſtate, 
were granted by the Prerogative-Court, to the Wife of one Hill, being 
near of Kin to the Inteſtate : and, upon a Suggeſtion of Suit there by 
others of equal Degree, for a Diſtribution of the Inteſtate's Goods, ac- 
cording to an Agreement made by the Adminiſtrator (as pretended) a 
Prohibition was pray'd and granted. For the Statute requires, That 
Adminiſtration be granted to the next of Kin for their Advantage ; and 
when the Ordinary has once executed his Power (as aforeſaid) according 
to the Statute, he cannot alter it, nor has he any Power to compel the 
Adminiſtrator to make Diſtribution according to the Agreement: And 
"twas ſaid, That the Court threatned to repeal the Letters granted, un- 
leſs ſhe would exhibit a true Inventory, arid paſs an Account: But if it 
appears, that they go about to repeal the Letters for not doing it, a 


* Sele&. cuſ. Prohibition will lie; which was not deny'd by the Court . Hill & 


p- 56. 


Uxor, verſ. Bird, and others. | 

In Goddard and Brier's Caſe, the Court was of Opinion, That 
this kind of Adminiſtration, during the Minority of an Executor, was 
not within the Statute of 21 U. 8. to be granted of Neceſſity to the 
Teſtator's Widow, becauſe there is an Executor all the while: But it 
had been otherwiſe (perhaps) if the Executor had been made from a Time 


+ Hob. Rep. to come f. And where one of the Executors is an Infant, and may not 


p. 250- 


U Lev in. 


prove the Will, Adminiſtration urin his Minority may be granted to 
the other, who may bring an Action ſole. And it is not inconſiſtent, that he 
ſhall have the Adminiſtration in ſucha Caſe: for it is not granted as upon 
one dying Inteſtate, but only to enable him to ſue alone; becauſe the other 
is not capable of proving the Teſtament, and fo cannot join with him, and 
he may not ſue alone ||. 


Rep. Part 2. By the Common Law of England, an Adminiſtration, granted du- 


P · * 


* Lib. 5. 


Fol. 29. 


1 Dyer's 
Rep. p. 372. 


Il Coke's' 


rante minori Ætate, ceaſes to have any Effect in Law, as ſoon as the 


Perſon arrives at the Age of ſeventeen Years: And, therefore, if a Per- 
ſon brings an Action as Adminiſtrator durante minori Atate, he ought 
to aver the Perſon, for whoſe Intereſt he brings the Action, to be a Mi- 
nor within the Age of Seventeen; otherwiſe he ſhall be barr'd of his 
Action. See Piggot's Cale in Coke*'s Rep. Thus if an Infant be made 
Executor (as aforeſaid) Adminiſtration may be granted ro the Mother 
or any other Friend of ſuch Infant durante minors tate, which ſhall 
ceaſe and be void, when the Infant comes to ſeventeen Years of Age: 
And ſuch an Adminiſtrator may not ſell any Goods of the Perſon deceaſed, 
unleſs it be for the Neceſſity of Pay ment of Debts and the like; for he 
has his Adminiſtrator pro bono & commodo Minoris, and not for his Pre- 
judice. Nor can he aſſent to pay Legacies, unleſs there be Aſſets to 
pay Debts, &c. And if ſuch Minor be a Woman under the Age of 


Seventeen Years, and marries a Husband being of full Age, the Admi- 


niſtration then ſhall ceaſe and determine. Where an Executor dies In- 
teſtate, the Reſiduary Legatee ſhall have the Adminiſtration granted to 
him, and not the next of Kin; becauſe that is more ſuitable to the Inte- 
reſt of the Teſtator's Meaning }. 

It has been often reſoly'd againſt 5 Ed. 6. That the Father or Mo- 
ther are next of Kin, to whom Adminiſtration ought to be granted in 
reſpect of Children dying Inteſtate . By the C, Law, if a Son 


3. Rep. 37- dies Inteſtate without a Will, and leaves behind him neither Mother nor 
Nov. 118. Brothers to inherit his Eſtate, the Father ſhall ſucceed as Heir thereunto “*: 
cap. 1- 2+ and this Aſſertion is ſo well eſtabliſh'd by that Law, that it would be al- 


moſt a Crime to diſpute the ſame. But if a Son dies Inteſtate, and leaves 
a Father and Mother behind him, they are both at this Day, by a novel 


Con- 
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Conſtitution, equally admitted to the Succeſſion of the Inteſtate's Eſtate, 
tho' by a Law in the Digeſts and Code, the Father is preferr'd unto the * C. 6. 56.2. 
Mother in Point of Succeſſion to his Inteſtate Son. But touching this): 3: 3 3+ 
Law in the Novels, there has been a great Diſpute among the Doctors, 
2iz, Whether only thoſe Goods ſhall be given to the Father, which 
came to the Son from the Father, or by the Father's means; and thoſe 
to the Mother, which came from the Mother, or by her means. Bartolus 
thinks, that the Aſcendant by the Father's Line, ought to have the Goods 
of an Inteſtate Son, which the deceas'd had from the Father, or by his 
means; and likewiſe the Aſcendant by the Mother's Line, ſhould have 
thoſe Goods, which the Son deceas'd acquired from his Mother, or by 
her means : and for this Opinion, he quotes two Laws in the Margin 
much to this Purpoſe ; and hereunto Imola, Romanus and Jaſon, have | 
ſubſcribed themſelves in their Comment on the firſt of theſe Laws f. But t Alex. conf. 
this Opinion of Bartolus, and others, does in no wiſe pleaſe ſome Per- 5. vol. © 
ſons ; becauſe, ſay they, the Father and Mother ſhall equally ſucceed 
to their Inteſtate Son: Bur the Opinion of Bartolus is chiefly followed 
where the Civil Law is practis' d. . 
| Although, according to Rollo, the Archbiſhop ſhall grant Letters off Pag. 908. 
. Adminiſtration of the Goods of one dy ing Inteſtate beyond Sea; yet if 
E | a Man dies Inteſtate, having Goods in England and Trelnnd, ſeveral 
By Adminiſtrations ought to be granted. And *tis the ſame thing if he 
dies Inteſtate, having Goods, in the ſeveral Provinces of York and Cam- | 
terbury. Dyer's Rep. 305. Pl. 58.* Where Adminiſtration is granted n Ln, | 
by the Inferior Dioceſan, where there are Bona notabilia, and aſter- p. 9 © 
wards it is granted by the Archbiſhop ; or ? contra, how they ſhall ope- 
rate together. See Necabam's Caſe in Coke's Rep. f. It was held by f Rep. 8. 
Twiſden and Wyndham, Juſtices, that where a Man dies Inteſtate, ha- 35 
ving Goods in ſeveral Peculzars, the granting of Adminiſtration does 
belong to the Metropolitan of the Province, and not to the Ordinary of 
the Dioceſs, for they are exempt from the ordinary Juriſdiction i, upon an || Levin. 
Exception taken to a Declaration, that it was not Good, becauſe he de- Rep, Pt. 1. 
clared as Adminiſtrator upon Letters granted by the Archdeacon, and did” '” 
not ſay by the Ordinary of that Place, nor cz; de Jure it did belong to 
grant it, The Court held, that it was good in Caſe of the Archdeacon, 
as well as in Caſe of the Biſhop, for the Archdeacon is Oculus Epiſcopi ; 
and by Twiſden, the Declaration was good without ſaying per loci illius 
Ordinarium, becauſe he produc'd his Letters of Adminiſtration “. Levin. 
It was agreed by all the four Judges in the Kiugs- Bench, That where 2 
the Ordinary has once granted Letters of Adminiſtration according to the 
Statute, he may not revoke or repeal the ſame without Cauſe ſhewn be- 
cauſe the Grantee has an Intereſt in the Goods by the Statute, which the 
Ordinary cannot take from him without good Cauſe ſhewn: But for a 
good Cauſe, they all thought that he might; as when the Adminiſtrator 
becomes a Lunatick, and the like. And it was faid, That the granting 
of Adminiſtration, whilſt a Caveat was depending, was a ſufficient 
Cauſe to revoke the ſame. And they ſaid, that the Judges delegated are 
the proper Judges of what validity the Cavear ſhall be according to 
their Law: And it ſeem'd to them, that it was a Superſedeas at the Com- 
mon Law, and that as Judgment given after it, according to the Com- 
mon Law is erroneous, ſo it is according to the Cjzi/ Law after a Capeat. 
But be it ſo or not, it is to be judged by the Delegates, who are the pro- 
per Judges of this manner of Proceeding in their Courts touching a Mat- 
ter Eccleſiaſtical, which belongs to their Courts, and not to the Com- 
mon Law, which is not acquainted with their manner of Proceeding +. Levin. 
K : if Kep. p. 186, 


38 Parergon Juris Canonici Anghicam, 
If an Ordinary grants Letters of Adminiſtration where there is a Will 
and Executors named therein, though it be conceal'd; yet the ſame is 
void, and not made good by the ſubſequent Renunciation of the Execu- 
Levin. tors l. | | 
75 = Where an Appeal is made, and the firſt Adminiſtration is confirm'd, it 
is uſual then to ſend back the Cauſe to the Court from whence it came 
by Appeal: But when the firſt Sentence is revers'd, then the firſt Court 
is veſted of its Juriſdiction ; and the Court that reverſes it, ſhall com- 
mit the Adminiſtration de 2020 ; becauſe according to this Maxim in the 
Civil Law, a Judge that has once aggriev'd a Man, is always preſum' d 
„ Bald in fo be willing to aegrieve him*. Letters of Adminiſtration obtain'd b 
1. 16. C. 1. Fraud and Colluſion are void, and ſhall not repeal a former Admini. 
{tration 4 If an Adminiſtrator dies, his Executors are not Adminiſtra- 
+ Coke : 3 * . dminiſtrati - 
Rep. . tors, hut it behoves the Ordinary to commit a new Adminiſtration. And 
if a Stranger, that is not Adminiſtrator or Executor, takes the Goods of 
the Perſon deceas'd, and adminiſters of his own wrong, he ſhall be 
charg'd and ſu'd as an Executor in his own wrong in any Action brought 
erm. del. againſt him ||. If the Metropolitan, pretending the Party deceas'd had 
ley- Pona notabilia in divers Dioceſſes, grants Letters of Adminiſtration, ſuch wp 
Adminiſtration is not void, but voidable, by a Sentence, But if the 3 
Ordinary of a Dioceſs commits the Adminiſtration of Goods, when the | 5 
Party deceas'd has Bona notabilia in divers Dioceſles, ſuch Adminiſtra- P 
tion is meerly void, as well in reſpect to the Goods in his own Dioceſs, 
* Coke as to all others *. If the Ordinary takes any Reward or Fee for preferring 
Rep. of any one Perſon before another to the Adminiſtration, it is Bribery in 
fol. 29, 30. . TR d ; A 
the Ordinary, and he may be puniſh d with Fine and Impriſonment at the 
+ Coke King's Pleaſure, and frequently with the Loſs of his Place f. As the 
31oft. p. 148. Probate of every Biſhop's Laſt Will and Teſtament belongs to the Arch- 
biſhop of the Province, though he has no Goods but within his own 
Dioceſs; ſo does the granting of Letters of Adminiſtration, touching his 
Goods, belong to the ſaid Archbiſhop. _ 
Tho? the Ordinary may call the Adminiſtrator to an Account, yet he 
cannot force him to make a Diſpoſition of the Surpluſage of the In- 
teſtate's Goods after Debts paid, by the true meaning of the 21 H. 8. c. 5. 
But what remains ſhall go to the Adminiſtrator, in caſe there be any 
more Debts to pay, which as yct are not come to his Knowledge ; and if 
the Ordinary will meddle in cauſing a Diſpoſition to be made, a Prohi- 
bition will be granted againſt him, if the Adminiſtrator requeſts it. 
| Crok. Rep. Levan Caſe l. An Adminiſtrator accounted before the Ordinary, and 
. prov'd Payment by one Witneſs; and becauſe the Ordinary would not 
| allow of Proof by one Witneſs, but excommunicated the Party for want 
of Proof, a Prohibition was thereupon granted: and the Book ſays there, 
That the Juriſdict ion of the ſpiritual Court is not taken away by the 
*Latch.Rep. Prohibition, but their Proceedings only a $a ge To 9 5 
fol. 113. In the South part of Holland, in reſpect of Succeſſion to an Inteſtate's 
Eſtate, the Dutch do not make uſe of the Roman Civil- Law, but have 
a particular Ordinance of their own, publiſh'd April the firſt, 1580. 
And in North Holland, commonly called ſt-Friegeland, they have 
alſo, ſince that Time, receiv'd a ſpecial Law from their States Provincial, 
which governs them in this reſpe&: Nor are we here in England di- 
rected by the C/, Law in this Point of Adminiſtration or Inteſtate Suc- 
ceſſion, but are in a great Meaſure govern'd by the Municipal Laws 


of the Realm. | | 


07 
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Of Admiſſion to Eccleſiaſtical Benefices : And of 
the Cauſes of Refuſal. 


Dmiſſion is, when the Patron preſents a Clerk to a Church that is va- 
cant, and the Biſhop upon Examination admits and allows of ſuch 


Clerk to be fitly qualify*d, by ſaying, Admitto te habilem, Sc.“ And $49" br 


the Writ de admittendo Clerico, is a Writ granted to him, that has reco- * . 
ver'd his Right of Preſentation againſt the Biſhop in the Common- Pleas. 
See the Form of this Writ in Fitzherb. Natur. Brevium t. A Perſon | Fol. 38. & 
that deſires Admiſſion to a vacant Benefice in the Church, ought, in his we 
Preſentation, according to the Canon Law, to expreſs the Way and 
Manner how it became void: for, according to that Law, it is of great i Dd. in 
moment to conſider, whether it became vacant dc Jure & de Facto, or sap. 6 vb 1 
de Jure only. For an Eccleſiaſtical Benefice is ſometimes void de Jure 
& Faclio, and then it ought to be conferr'd on an Idoneous Perſon * ; X. z. 5. 29. 
and ſometimes de Fact and not de Jure, as when a Man ſuffers a Spo- 30 & 35: 
liation by his own Act f. And ſometimes it is vacant neither e Facto nor i X. 40. 2 & 
de Fure; and in this Caſe, and in that immediately foregoing, it ought * 
not to be conferr*d on any one. So that he who is admitted unto ſuch a 
Benefice, . ſtands depriv*d thereof ipſo Fare |l. Ss | 1X. 3.8. 1, 

By the Ca70n-Law, Admiſſion and Inftitution unto Eccleſiaſtical Be- 2. & 13. 
nefices, does not only belong to the Biſhop of the Dioceſs, but even to 
any other Eccleſiaſtical Perſon, provided this Perſon has ſuch Right firſt 
derived to him from the Biſhop, and can by ſuch precedent and original 
Title legally preſcribe unto ſuch a Right of Admiſſion and Inſtitution *.“ X. 5: 7. 6. 
And tis likewiſe ſaid in our Law-Books, That Perſons may have the Right 
of Admiſſion to Eccleſiaſtical Benefices Jure proprio, if they have this 
Right and Power by ſpecial Privilege: So that the Chapter of a Cathedral 
Church, may do this Jure proprio, when the Epiſcopal] See is vacant ; 
but a Vicar-General, in the Biſhop's Life, only acts herein Jure aliens. 

A Biſhop, in the Buſineſs of Admiſſion or Inſtitution, is not to be look'd 
upon as a mere Miniſter or Inſtrument, but as a Judget: And, there- + 15 U.. 
fore, in many Caſes, he may refuſe to admit the Clerk preſented to him; 8. * 
and juſtify his Refuſal. And the Cauſes of a Refuſal, may ariſe either 
from the Perſon of the Clerk, the Preſentation he brings with him ; or, 
thirdly, from the Condition of the Church, to which he is preſented, Oc. 
Firſt, They may ariſe from his Perſon. For every one, that is preſented 
to a Church, ought to be oy qualify'd to perform the Duties of the In- 
cumbent thereof; and this the Law of Reaſon renders ſufficiently evi- 
dent: and, therefore, he ought to be ordain'd or made a Miniſter, ac- 
cording to the Direction of the Laws |l. For whatever the Law has || Dyer. Rep. 
been heretofore as to Laymen in reſpect of Deaneries, Prebends, and P: 292. 
other Eccleſiaſtical Benefices without Cure of Souls, and to Deacons in 
reſpe& of Benefices with Cure; yet as the Law now ſtands by a Statute 
in King Charles the Second's Reign, neicher Laymen nor Deacons, bur 


only a Prieſt according to the Form and Manner preſcrib'd by the Book 


of Common-Prayer, can have an Eccleſiaſtical Benefice or Dignity, upon 
Pain to forfeit for every Offence one hundred Pounds, except the King's 
Profeſſor of the Civil Law within the Univerſity of Oxford, who may 


hold 
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hold the Prebend of HHipton in the Cathedral Church of Salisburg. 
* 14Car. 2. though he be a Layman*. But tho” no other than a Prieſt duly ordain'd 
as is capable of being admitted ro an Eccleliaſtical Preterment ; yet if a 
Clerk goes to the Biſhop with a Preſentation for an Admiſſion and Inſti. 

tution, not having with him Letrers of Orders to teſtify that he is a 

Prieſt duly ordain'd, nor making any Proof thereof; and the Biſhop, at 

the Clerk's Requeſt, gives him a Week's time to bring them, and che 

Clerk does not return till the Patron's ſix Months are elapſed : In this Cale 

it was held, That the Cauſe of the Biſhop's refuſal to admit was not 
{ufficient, and that he ſhould not have the Turn by Lapſe, becauſe the 

Clerk is not bound to ſhew his Letters of Orders. But it was urged, 

That the Clerk, who is preſented, ought to prove to the Biſhop that he 

is a Deacon, and that he has Orders, otherwiſe by the Statute of the 13th 

of Elis. the Biſhop is not bound to admit him: for as the Law then 

ſtood, a Deacon was admittable. To which it was faid, That the Sta- 

tute does not compel the Clerk to ſhew his Orders ; for (perhaps) he has 

loſt them. But then it was a Queſtion, how the Clerk ſhould prove 

himſelf to be in Orders, becauſe it ſeems to be granted that he ought to 


do this: To which it was ſaid, That the Biſhop might examine him 


upon Oath touching his Orders. However Judgment was given againſt 
Leon. Rep. the Biſhop f: which ſeems to be a hard Caſe, unleſs the Biſhop has not 
Crel. Hep. Only Authority to examine him upon Oath, but be alſo bound to do it 
241. ex Officio, on the Clerk's refuſal to ſhew his Orders. And in this Caſe it 
was alſo ſaid, that though a Clerk does not exhibit to the Biſhop Letters 
Miſſive or Teſtimonial, teſtifying his Ability and good Behaviour; yet 
the Biſhop ought not to refuſe the Clerk, or defer the Admiſſion of him; 
becauſe the Biſhop is, by Examination, to try the Clerk's Ability, and 
may alſo make enquiry touching his Behaviour, ſince the Law allows him 
time convenient. But though a Clerk does bring to the Biſhop Letters 
Teſtimonial reporting his Sufficiency to ſerve the Cure, yet the Biſhop 

may proceed to the Examination of him in reſpect of His Ability, and 
may take Time to make __ touching his Behaviour: And Ro/ls 
|| Rolls Abr. ſays i, 28 Days are allow'd by the Law for that Purpoſe. And ſhould 
354 & 355- the Biſhop be ſatisſy'd as to the Clerk's Ability and good Behaviour; yet 
he is not bound inſtantly toadmit him : And if a Clerk, coming to the 
Biſhop for Admiſſion, be order'd to come to him again afterwards to be 
examin'd, becauſe he has other Buſineſs, this is no Refuſal of the Clerk. 
So that if the Clerk returns not again for the Admiſſion, and the fix 

Months cxpire, and the Biſhop do thereupon collate by Lapſe, this will be 

£ bee, à good Plea tor the Biſhop upon a Care Impedit *. 75 
Rep. Leon If the Biſhop, upon Examination, finds the Clerk preſented inſufficient 
Rep. pt. z. to ſerve the Cure that is committed to him by the Patron, he may then 
Star. de refuſe to admit him f. And tho the Clerk be otherwiſe learned, yet if 
Arc. Cler. he be preſented to a Church in J/ales, where the Pariſhioners are to have 
cap, 13. dlivine Service inthe J/e/ch Tongue (for that they underſtand not Engli/h) 
and the Clerk is not able to ſpeak elch, the Ordinary may refuſe him as 
uncapable of rhe Cure. And the Reaſon why the want of elch, in 


ſuch Cale, is, at this day, a juſtifiable Cauſe of Refuſal, is becauſe of a 


private Att of Parliament made in the 5th of Elia. entitled, In At 
made fo2 the Tranſlating of the Bible, and of the Divine Service, into the 
Welch Tongue. And now it may be further ſaid, I conceive, by Reaſon of a 
Clauſe in the Statute of the 14th of Charles II. by which it is enacted, 
That the now Common- Prayers ſhall be tranſlated into the J/e/ch Tongue, 
and, being ſo tranſlated, ſhall be uſed by all Miniſters and Curates in 


[[alcs. For at the Common Law, before it was thus enacted, Ignorance 
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of the Velch Tongue was not a Cauſe of Refuſal of any Perſon preſented 
to ſuch Church in J/ales. And becauſe the Act of the 5th of Elis. 
that makes this Alteration in the Common-Prayer, was but a private 
Act; according to Auderſon, the ſaid Act not being pleaded by the Bi- 
ſhop, they could not take notice of it, but wouid adjudge according to 
the Common-Law ; and therefore, it concerns the Biſhop in the like Caſe 
to plead it ſpecially *. Or if a Perſon be preſented to a Church in F7g- Leon. lep. 
land, who does not underſtand the Eugliſb Tongue, the Biſhop may re- pr. 1. p. 31. 
fuſe to admit him for ſuch Incapacity  : Bur it he underſtands our Lan- , yy Rep. 
guage, though he be an Alien born, yet he is not to be refuſed. Sec p. 144. 
Statute the 77h H. 4. Chap. 12. and the 147h JI. b. Chap. 6. "Tho by the 
Statute of the 137h of Rich. 2. and the firſt of FHemry the 57h, Chap. 7. 
Frenchmen be diſabled to have Benefices in gland. But it is thought 
that» theſe Statutes are not in force at this Day ||; yet Coke ſa id, that if; Rolls Abt. 
the King will preſent a Frenchman or Spaniard, they ſhall not hold the 2 Pp. 348. 
Benefice within this Realm*, And Coke ſays alſo generally, That if an“ Codb. Rep. 
Alien or Stranger be preſented to a Benefice, the Biſhop ought not to ad- 
mit him, but may lawfully refuſe ſo to do. And this Opinion of Ces 
is given on Conſideration had of all the Statutes, _ 

When a Biſhop refuſes a Clerk for Inſufficiency, and the Patron there- 
upon preſents another, ſuch Biſhop ſhall be deemed a Diſturber, if he af— 
terwards within the ſix Months admits the firſt Clerk preſented to him; 
becauſe, having once refuſed to admit him on the account of Inſufficiency, 
he cannot afterwards accept him. See the Biſhop of Hereford's Caſe in paſch. 26 
Croke's Reports Il, But there are other good Cauſes for the Biſhop to deny Elis, p. 23. 
Admiſſion to a Clerk preſented to him, beſides that of Inſufficiency in 
point of Learning: for whatever are held to be good Cauſes of Depriva- 
tion, are likewiſe ſaid to be ſufficient Cauſes to deny Admiſſion to a Be. | 
nefice, as Incontinency, Perjury *, Hereſy, Baſtardy || not diſpenſed with, > , 
Drunkenneſs, Simony, Outlawry, Irreligion, and the like: All which the # 15 H.. a0. 
Reader may ſee more at large under the Title of Deprivation. As al? H. 6. 
Clerk preſented may be refuſed Admiſſion, if he has been guilty of Perjury 
before a lawful Judge in a Court of Judicature ; fo he may likewiſe be + ,g k. ;. 
refuſed Admiſſion, if it appears by his own Confeſſion that he is guilty f 2. 
thereof, tho? there be no Conviction of it t For it is ſaid that the Ordinary Hep. 
may refuſe a Clerk upon his own Knowledge of an Offence committed b 7 
him(provided ſuchOffence be a goodCaule of Refuſal) tho? he be not convict- 


ed thereof by the Law; and this ſhall be try*d by Iſſue, whether it be true or 


not l. But tho? a Clerk be a Haunter of Taverns, and a Player at unlawfy[ || 38 E. 3. 2. 
Games, yet the Biſhop may not refuſe him Admiſſion, unleſs he has been * 
guilty of frequent and ſcandalous Acts of Drunkenneſs; becauſe theſe 
Faults of haunting Taverns, and play ing at unlawful Games, are not evil 
in their own Nature, bur only ſo by a Prohibition of Law *: But in the * pyer Rep. 
T5th Yearof Charles the Firſt, this Caſe was denied to be Law after much 154. 
Debate by Juſtice Berþ/ey, and ſo agreed by Foxes. Nor is it ſafe for the 
Ordinary to refufe a Clerk, becauſe he is the Son of the laſt Incumbent 
of the Church, tho' he ſhould not bring any Diſpenſation along with him, 
on the account of the Cauou Law, which ſays that the So cannot ſucceed 
the Father in an Eccleſiaſtical Benefice f; becaule, as it has been held, f 1. 5.3, 
the Canon Law in this Caſe does not obtain in the Church of England. 4+ 
Sed Quære; becauſe the Archbiſhop of Canterbury uſually grants Diſpen- 
ſations at the Requeſt of ſuch Clerks: bur if the Ordinary refuſes for ſuch 
Cauſe, and the Patron preſents another, who is inſtituted and inducted, 
the firſt Clerk is without any "1 at Law; and if he ſues the ſecond 

Clerk 
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Clerk in the Spiritual Court, he may be ſtopped by a Prohibition from 
Noy. Rep. proceeding in ſuch Suit f. | 
EY In a very late Caſe, the Biſhop of Exeter refus'd to admit a Parſon to a 
Living, becauſe he was Inſufficient in point of Literature, and for that 
Reaſon inhabilis & minime idoucu ad habendam Eccleſiam cum curd 
auimarum; which was the Biſhop's Plea, upon a Quare Impedit. *Tis 
true, the Courts in J/eſtminſter-Hall held this to be too uncertain a Plea, 
and a looſe way of Pleading ; and therefore gave Judgment for the Plain- 
tiff in the OQuare Impedit, which was a ffirm'd upon a Writ of Error in 
the Ring g Bench; but the Judgment was afterwards revers'd in the 
+ Caſes adj. Houſe of Lords}. So that all theſe Cauſes above-mentioned are now good 
in Parl. Cauſes of refuſal to admit a Clerk to a Benefice ; and they are ſuch as 
relate to his Perſon : But if there be no Incapacity in the Preſentee, yet he 
may refuſe to admit him tor ſome Cauſes relating to the Patron, as TI ſhall 
hereafter obſerve under the Titles of Patron and Preſentation. 
* Lib.z. Tit. It is enacted by a provincial Conſtitution in Lizdewood *, that ever 
.. Bilhop ſhall grant to the Clerk whom he has admitted unto an Ecleſiaſti- 
cal Benefice, Letters Patents touching his Admiſſion and Inſtitution there- 
unto, containing and ſetting forth (among other things) in what Orders 
the Perſon admitted was at the time of his Admiſſion, ig. whether he 
was a Prieſt or Deacon, and alſo by what Title he was admitted to ſuch 
Eccleſiaſtical Beneſice. For theſe Letters Patents in Matters of Be- 
t Bern. in e. nefices are in the place of a Title : and therefore it ſeems according to 
20. X 1. 3. Bernard of Compoſtclla, that if thoſe Letters are defective, the Title is 
g naught and vicious; but I am of a contrary Opinion, becauſe a good Title 
to a Benefice may be proved otherwiſe than by ſuch Letters Patents; and 
ſo may Admiſſion likewiſe. It has been held by ſome Perſons, that if 
in the Letters of Inſtitution there be no mention made of the Perſon ad- 
mitted to an Eccleſiaſtical Benefice, that he was a Clerk in Holy 
Orders at the time of his Admiſſion ; this Defect ſhall vitiate his Inſtitu- 
tion, and render his Title naught, becauſe there is no Evidence of a Qua- 
lity neceſſary unto ſuch Admiſſion, ig. that of Orders or Clerkſhip ; and 
thus an extrinſick Quality is omitted, which is not eaſily preſum'd, but 
ought to be prov'd. But I think that ſuch a Defe& ſhall not prejudice 
the Perſon admitted, if it may otherwiſe appear, that the Perſon ad- 
mitted was in neceſſary Orders at the time of his Admiſſion, becauſe the 
Truth of Things done ſhall not be vitiated by the Jubtleties of Law, or by 
» D.1.15.65 An Errors of Man. But it he was not in ſome Orders at that time, then 
eit ſufficiently appears, that his Title is vicious in reſpe& of his In- 
capacity. 
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07 Adultery, and the ſeveral Pumſhments 
thereof. 


HE Julias Law touching Adultery, which was made by Auga/tus 
U D. 48. 5.1. Cæſar i is a Law which puniſhes not only Adultery, but likewiſe 
1 Whoredom, Inceſt, and what the Civiliaus in Latin ſtile Lenocinium *, 
„and wie in Eg liſh call Bawdry, which is a wicked Practice of procuring 
and bringing Whores and Rogues together. The Latin Words ren 

| an 
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and Adulterium, which we call JVhoredom and Adultery, are in the Books 
of the Civil Law promiſcuouſly made uſe of, tho? properly ſpeaking 
Adultery is committed in a married Woman, and Sruprum in a Virgin, 
Widow, or Boy, as may appear from the Laws quoted here in the Mar- 


gin *, I ſhall, here treat of Adultery, and afterwards of Inceſt and gr HY 
Whoredom under their proper Titles. D. 48.5. 101. 


Now Adultery is defined to be the Violation and Defilement of ano. in prin. 
ther Perſon's Bede; and it may be committed on another Man's Wife, 136 Qn. 
tho? ſhe be what the Ci Law calls Uxor Injuſtes: For it is enough if the © 
bea Wite, tho? ſhe does not come into her Husband's Power by Coemps- 

tion; and according to the Civil and Cann Law, it may be com- 
mitted on a Sponſa or Woman betroth'd, ſince the Law does not permit 

us to violate the Matrimonial Bed, of what Quality ſoever it be, nor the 

very Hope of Matrimony ||. But yet Adultery is not committed on a 
married Proſtitute, tho? ſhe may commit Adultery herſelf, and the Huſ- an | 
band may puniſh this Crime in her: And the Reaſon which the Law 
aſſigns, is, becauſe where there is u⁰¹ius T hori Pudor, but a promiſcu- 

ous and vulgar Turpitude by the Husband's Connivance, the Husband's 

Bed does not ſeem to be injured and violated thereby. T/idore in his Book 

of Etymologies, ſays, that Adultery is ſo called, guafi ad alterins Tho- 

rum; becauſe the Perſon committing the ſame, does approach the Bed of 
another Perſon. In the extended Senſe of the Word, according to the Ca- 

noni ſis, who are not diſpleas'd with Diſtinctions, Adultery is two-fold, 278. 
General and Special: that being ſtiled General Adultery with them, 

which does not only comprehend the Violation of another's Bed, but 

even that which includes and takes in all unlawful Fornication; though in 

the proper Senſe of the Word, Adultery is only committed on the Body 

of a married Woman, as aforeſaid. 

Adultery may be committed three ſeveral ways. Firſt, Between a 
married Man and a married Woman; and this is call'd Double or Trvo— 
fold Adultery : For each of theſe Perſons offending, not only violates his 

own Bed, but alſo defiles the Bed of another Perſon. 1 „It may, ac- 
cording to the Opinion of ſome Men, be committed between a married Man 

and a ſingle Woman: but according to others, this is not ſtrictly Adultery; . 
for this laſt Act is only Adultery according to the Canon Law *, and by * 32 Q.5.19, 
the Civil Law is not deem'd Adultery either on the Man's ſide, or on 

the Woman's f. And Thirdly, it may be committed between a ſingle Mant © 99.1. 
and a married Woman; and thus Adultery may be in the Man, when he 

defiles and violates another's Bed, tho? he be not a married Man himſelf ; 
and in the Woman, when ſhe defiles her own Bed, tho? the Adulterer be a 
married Man. Tho'Adultery be an Eccleſiaſtical Crime, whenever a Suit is 
commenced in an Eccleſiaſtical Court ad ſeparationem Thori Matrimoni- 

alis; yet this is not a Crime merely Eccleliaſtical, ſince the Secular Judge 

may intromit himſelf and puniſh this as a Crime of a mix d Nature: and 

in reſpect of Lay Men, the Secular as well as the Eccleſiaſtical Judge may 

take Cognizance thereof; nor is the Ordinary in this Point reſtrained only 

to Clergymen, but has a Power alſo of puniſhing Lay- men in Matters of 
Adultery. | | | | 

The 3 of Adultery may be impeach'd and brought into Judgment 

ſeveral ways. For ſometimes the Husband may impeach or accuſe his 

Wife of Adultery; as in the Caſe, wherein Baldus was conſulted. And on 

the other hand, the Wife may ſometimes accuſe the Husband of Adul- 

tery, becauſe he has committed this Crime with ſome Woman or other; 
as in the Caſe, wherein Romanus was conſulted: And in both theſe 
Caſes ad ſeparationen Thoris And ſometimes the Husband may 1 

ot 
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both the Wife and the Adultererof this Crime; as in the Caſe, wherein B41 
dus and Joh. de Ananias were conſul. 2d. But by the Ciel Law, no Perſon 
under Twenty-five Years of Age can impeach or prefer an Accuſation of 
Adultery againſt any one, unleſs it be in his own Caſe, where he proſecutes 
the Injury of his own Marriage-Bcd *, tho” he be not barr'd and hindred 
from preferring other capital Accuſations. And the Right of the Husband'is 


of ſuch a Nature, according to the antient C727} Law, that if he accus'd 
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his Wife of Adultery, he was not oblig'd to inſcribe himſelf to the Libel, 
but he might aboliſh and diſcharge the Accuſation at his own Pleaſure; 
and tho? he ſued and impleaded his Wife upon naked Suſpicions alone, 
yet he was not liable to an Action of Calumny, unleſs ſuch Calumny was 
plain and evident againſt him f. The Husband might, within ſixty Days, 
to be computed from the Divorce, in the Right of a Husband, accuſe his 
Wife of Adultery; and after a Lapſe of that Time, the Father of the 
Woman might do it i, and all other extraneous Perſons were admitted to 
do the like ; but extraneous Perſons were oblig'd to inſcribe themſelves ac- 
cording, to the uſual way of Accuſation*, and that within four Months, 
Therefore it appears from each of theſe Times, 97g. from the ſixty Days 
and the four Months join'd together, that the Woman could only be ac- 


cus'd within fix Months from the Time of the Divorce: And theſe fix 


Months, in a marry'd Woman, were reckon'd from rhe Day of the Di- 
vorce, and in a Widow, from the Day of the Crime committed F And 
as the Term of half a Year was preſcrib'd for commencing the Accuſation 


againſt her; ſo was the Term of five Years limited for a Determination 


of the Cauſe, unleſs the ſame was eluded by ſome Prevarication, or other 
legal Impediment |]. If the Woman marry*d again during the Time that 
the Adulterer was under an Accuſation, ſhe could not be accus'd by any 
one during her Marriage, if the Adulterer was acquitted, tho' he was 
acquitted by Colluſion #. All Perſons may be accuſed of Adultery, of 


what Condition or Dignity ſoever they were 4, provided they knew the 
Woman with whom they play'd the Whore to be another Man's Wife. 


And not only thoſe who commit Adultery, may be accus'd ; but alſo thoſe, 
who do any wiſe make a Gain by this Crime, may be impeach'd, as 
Pimps, Panders, and the like: and this Accuſation ought to be com- 
menc'd in the Place or Dioceſs, where the Offence is committed. 

The Husband may bring his Action either Civilly or Criminally. Crj- 


 minally, when the Action is brought by way of Puniſhment : and Cjzilly, 


when rhe Husband ſues in an Action of Injury for Damage; or ad ſepara- 
tionem Thori. The Detendant cannot regularly be defended by a Proctor ||; 
for the Preſence of the Defendant, as well as of the Accuſer, is neceſſary. 
An Eccleſiaſtical Judge may proceed againſt Laymen committing Adulte- 
ry (as aforeſaid) though he cannot principally proceed againſt them 4d 
ſeparationem Thori, but only ad Vindittam publicam; and the Reaſon 
of this is, becauſe according to the Cauon Law, Adulterers are ſaid to be 
ſacrilegious Perſons . But Joh. de Ananias ſays, That Adultery is on- 
ly of Eccleſiaſtical Cognizance, when the Proceſs is ad ſeparationen 
T hori t. | 

Adultery is very hard and difficult to be prov'd, and fo likewiſe is For- 
nication, being both of them Acts of Darkneſs and great Secrecy : and, 
therefore, they can hardly be prov'd by any dire& Means. Becauſe, 
though one ſhould ſee a Man upon the very Body of a Woman, with her 
Coats up above her Middle, yer it does not neceſſarily follow from thence, 
that carnal Copulation did intervene or enſue between them : for the 
Man himſelf might be then frigid or impotent on ſome Account or other; 
or even the Woman her ſelf may be imis artta, ſo that he could not 
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ted, yet it is a violent and ftrong Preſumption thereof. And, therefore, 
ſince Fornication and Adultery committed in ſecret are Matters of 


Parergon Juris Canonici Auslicani. 48 
enter her Body. Therefore, in relation to the Proof of Fornication and 
Adultery, by Reaſon of ſuch difficulty, it happens, that preſumptive 
Evidence alone, is ſufficient Proof. And this preſumptive Proof is col- || X. 2. 23. 
lected and inferr'd cxat?ibus propinquis; that is to ſay, from the prox- 
imity and nearneſs of the Acts; as the Man's lying on the Woman's 
Body with her Coats up as aforeſaid, and her Pudenda nakedly expos'd 
as in the uſual Act and Manner of Copulat ion, or elſe from ſeeing, them 
both together naked and undreſs'd in ſome ſecret Place, (for this is a ſuf- 
ficient preſumptive Proof): or elſe from ſeeing them in Bed together“ and * Ur ſupra. 
the like; the Beginning and Foundation of ſuch Indications being enough 
to ground a preſumptive Evidence thereon. For the finding of a Man and 
a Woman together by themſelves naked in a ſuſpected Place, kiſſing 
and embracing each other, and in a very immodeſt Poſture, and they 
being both ſuſpected before of Incontinency ; this, I ſay, will raiſe a vehe- 


ment Suſpicion, and make a preſumptive Proof of their Guilt, theſe 


Things being the Preludes of Debauchery, and of a libidinous Converſa- 
tion. *Tis alſo a ſufficient Preſumption of this Crime, if a Man and a 
Woman are found lying together in ſome ſecret or ſuſpected Place, tho? 
they do nothing elſe in Sight. If Witneſſes ſhould depoſe, That they ſaw 


ſuch a Man and Woman join'd together in venereal Embraces f; or that f Pd. inc. 


they found a young Man open-breaſted and with his Breeches down, his & in v. 5. . 


Shoes off, and the Door ſhut, in Company with a Woman alone, tho? 21. Dd. in. 


this does not neceſſarily prove the Act of Fornication or Adultery commit. © hg * 


ſuch difficult Proof; Witneſſes, that are in other Reſpects improper, are 
herein admitted 'atid allow'd of as good Witneſſes in Law. And thus 
Adultery may be prov'd by fuch ConjeEtures as are receiv'd and approv'd 


of either by Law or Nature; and in otder to puniſh Adultery, theſe 


Conjectures ought to be rightly and truly proved. That Woman is pre- 
ſum'd; according to the Opinion of ſome Men, to have committed Adul- 
tery, or (at leaſt) to have willingly committed the ſame, that is found in 
Brothel-Houſes, or where Adulteries are uſually committed; and the 
ſame Thing is preſum'd from Preparatories proximate hereunto, (as afore- 


faid) as in finding a Man and a Woman ſolus cum fold and nudus cum 


nudd in a Bed-Chamber together l. Suſpicion and Preſumption of Forni-¶ Dam. 
cation and Adultery ariſes, when young Men, eſpecially Scholars, do haunt e. 
and frequent the Houſe of a marry'd Woman, or other young Damſel, both n. 75 ; 
night and day, without any apparent and good Reaſon for fo doing ; but 
then ſuch a Preſumption is only ſufficient to put the Perſon to the Rack 
or Queſtion, according to the C Law, and not to bring him to Con- 
demnation. | | | 

No one can ſufficiently conceive or declare, now grievous and crying a 


Sin this Crime of Adultery is; nor can any one enough abhor and deteſt 


it as an impious and execrable Vice: ſince it deſtroys the Honour of Ma- 


trimony, and ruins the good Fame and Reputation of Children; where- 

in (as the Cioil Law obſerves) conſiſts the Decus Gentinm, or the Glory 

of a Family. Hence it is, that Moſes has pronounced many ſevere and 

bitter Curſes againſt adulterous Women“; Adultery being a more filthy“ Num. 
and heinous Crime than ſimple Fornication committed with a ſingle Wo- gh, 5. Deut. 
man, that is not ally'd or of kin to us by Blood; becauſe a Child begot- = 
ten and born in Adultery, is born and begotten by one Perſon to inheric 


another Perſon's Eſtate. Barrotus looks upon it to be the greateſt and 


worſt of all Crimes under High-Treaſon ; and Thales the Milaſian, 
held it to be a greater Sin than te Þ Perjury itſelf; and Euphrom in Sto— 
| | bens 


46 


* Lib. 8. 
cap. 5. 
t Lit. to. 


cap. 34. 
|| Lib. 10. 


* Lib 1 5. 


Parergon Juris Canonici Anglicani. 


beus affirms, there is no greater Sin or Evil among Men than Adultery, 
Sybilla Erytbrea, in Lattantiuss Book touching the Anger of God, 
reckons it amongſt thoſe Impieties, wherewith God is greatly provok'q 
and incens'd. The Spartans proſecuted it with ſo much Hatred and Se- 
verity, that the Crime of Adultery was ſcarce ever known to be commit- 
ted in that State. But why do I mention Laws relating to Men, ſince 
there are ſome brute Beaſts, that avoid this Crime as a moſt deteſtable 
Act. For Pliny tells us, That Elephants know no ſuch Things as carnal 
Copulation with any other than their own proper Mate“; and that Doves 
do not violate the Faith of Wedlock, as he phraſes it f: And if we may 
believe him, Lyons do in a very ſevere manner puniſh the Adulteries of 
the Lyoneſs l. And AÆlian in his Hiſtory of Animals informs us, That 
the Stork ſometimes kills the Adulterer and the Adultereſs . But if nei- 
ther the Laws of God, the Deteſtations of the antient Philoſophers, the 
Execrations of the Holy Fathers, nor the Examples of Brutes, can re- 
ſtrain the unruly Luſt of Men; yet there are ſo many kinds of Puniſh- 
ments, according to the Laws of this or that Country, that are wont to 
be inflicted on Adulterers, that ſurely theſe would do the Buſineſs and 
keep them from this Deſire of the Fleſh. For, we read in ſeveral credi- 


ble Authors, that ſome Adulterous Men were condemn'd to Death, ſome 


burnt alive, others had their Bodies chop'd aſunder with an Ax, and 
others whipp'd; that a Woman found in or convicted of Adultery, had 


her Noſe ſlit, her privy Parts cut off, both Eyes pluck'd out, and then 


drawn aſunder by Horſes. But I ſhall not here inſiſt on theſe Puniſh- 
ments, they being not much to my preſent Purpoſe. 
The Puniſhment of Adultery, according to the Roman Civil Law, 


was ſometimes made by capital Puniſhments, ſometimes by a Thoral Se- 


paration, and ſometimes by pecuniary Puniſhments, as Loſs of Dower, 
and the like. As long as the Puniſhment of Adultery was Capital, it was 
lawful, by the Cioil Law, for the Father to kill and put his Daughter to 


death, and likewiſe for the Husband to kill his Wife, being taken in the 


Act of Adultery; and alſo for the Husband to ſlay the Adulterer, if he 


found him in his Houſe after three Admonitions or open Denunciations to 
the contrary : and this they might do with Impunity. But tho? the ordi- 


nary Puniſhment of Adultery, according to the Julian and Roman Civil 


+ D. 24. 2-8. Law, was always Death + ; yet the extraordinary Puniſhment thereof, 
1D. 48. 18. 5. was Deportation || or Relegation®*. But the Juſtinian Code and the Novels 


. 9. 9. 30. 
1. 


4 Lib. 5. 
cap. 18, 


have remitted the Puniſhment of Death unto the Woman; and in lieu 
thereof, introduced the Baſtinado, and the thruſting of her into a 
Monaſtery, which yet is not obſerv'd at this Day. Socrates Scholaſticus, 
in his Church Hiſtory, informs us , that, in Theodoſaus his Time, if a 
Woman was taken in Adultery, the Romans puniſh'd the Delinquent, 
not with ſuch a ſort of Puniſhment as might make her better, but in 
ſuch a manner rather, as ſhould aggravate her Offence. For, ſays he, 
they ſhut her up in a narrow Brothel-Houſe, and forced her to play the 
Whore in a moſt impudent Manner. And, during the Time of her per- 
forming that moſt unclean Act, they caus'd little Bells to be rung, to the 
end that what was done within, might not be conceal'd from thoſe that 
paſs'd by, but that this ignominious Puniſhment might be known to 
all People. But I can ſcarce believe, that the Romans inflicted this ſort of 
Puniſhment upon Adultereſſes, For, after Conftantine's Time, they al- 
ways puniſh'd Adultery in a capital manner, as may be ſeen from the 
. e Laws now extant in both the Codes. Moreover, we may con- 
jecture that little Bells were not found out to puniſh Adultereſſes, but 
were commonly made uſe of by all Whores; who, proſtituting them. 


ſelves 
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| ſelves in their Cells, did, by this Sigo, call Travellers to them, according 
to Dion Caſſius l. | Lib 79. 
But neither the Canon Law, nor the preſent —_ of the Cioil Law, 
| do admit of this rigour of Death for this Crime, ſince the Puniſhment 
E of Adultery, is not capital, at this Day, by either of theſe Laws, but on- 
| ly pecuniary according to the Ci Law: But, according to the Canon 
Law, the Puniſhment of Adultery in a Layman is Excommunication * ; * 27 Q.. 
and Depoſition in a Clergyman. And Lindevood in his Provincials fays, 
That ſuch Clerks as are guilty of Adultery or any other Incontinen- 
cy, {hall be, zpſo Jure, depriv'd of their ſpiritual Preferments : but yet 
he thinks that the declaratory Sentence of the Eccleſiaſtical Judge is ne- | 
ceſſary for the Execution of this Puniſhment. Since the Reformation, we | 
have had ſome Inſtances of Clergymen being depriv'd for Adultery in our | 
Law Books, viz. one in the 12th of Queen Elisabeth, another in the 
16th of Elizabeth, and a third in the 25th Year of her Reign. And 
| theſe Caſes are enough to ſhew, that the Eccleſiaſtical Law in this Point | 
is allow'd, by the Judges of our Common Law, to continue in ſufficient 
Force among us, for Deprivation on the ſcore of this Crime. In the | 
Romiſh Church, a certain Term of Pennance is enjoyn'd both unto Lay- 
men and Clergymen, viz. a Term of ſeven Years Pennance unto a Lay- 
man, and ten Years Pennance unto a Clergyman committing Adultery f: + 82 Dit. 
| But this Pennance is often bought and redeem'd by Money. For though, cap. 5: 
| according to the Apoſtolical Canons, a Presbyter, who committed Forni- 
cation or Adultery, ought to be depos d; yet Pope Sylvaſter, to gain 
Money to the Apoſtolical Chamber, diſpenſing with theſe Canons, de- | 
creed, That if he did not continue in this Sin, but confeſſed the ſame of | 
his own Accord, he ſhould riſe again, and only undergo tenYears Pennance 
in the following manner, 9/z. For the firſt three Months, he was to be | | | 
ſhut up in ſome private Place, remote from all Converſation, with an Al- | , 
15 lowance only of Bread and Water: But on Sundays, and particular Holi- ö 
| days, he might refreſh himſelf a little with Wine, and eat Fiſh and Pulſe ; 
tho? no Fleſh, Eggs, or Cheeſe. And being clad in Sack-cloth, he was to lie 
on the Ground, and conſtantly, day and night, to implore God's Mercy 
for the Sin he had committed. And at three Months end, he might come 
out of Priſon, but not appear in publick, leſt he ſhould offend the Faith- 
ful herein, For a Prieſt ought not to do publick Pennance (according to 
the Canon Law) as a Layman does. Afterwards, on reſuming a little 
Strength, he ought to live on Bread and Water for a Year and a half (Sun- 
days and particular Holidays excepted ; on which he oy drink Wine, and 
eat Pulſe, Eggs, and Cheeſe, according to the limited Meaſure of the 5 — 
Canon). And at the end of the firſt Year and half, he may eat of the | 
Sacrament of Bread and Wine, (leſt he ſhould grow hardned,) and be re- 
ſtored to the Peace of the Church; and ſtanding the laſt in the Choir, 
he may ſing Pſalms with his Brethren, bear the leſſer Offices in the 
Church, bur not approach the Horn of the Altar. Then, at the end of 
the ſeventh Year, he was every Week, during the whole Time, to faſt 
three Days on Bread and Water, the Eaſter 1 i excepted. And 
then if his Brethren, with whom he did Pennance, did approve of ſuch 
his Pennance, the Biſhop might reſtore him, according to the Decree of 
Pope Calixtus, to his former Honour. Then, after the expiration of 
ſeven Years, to the end of the tenth Year, he was to live every Friday on 
Bread and Water, unleſs he thought to redeem and buy off the ſame 
with Money: ſo that Commutation for Pennance came very early into 
the Church. And a Prieſt, according to this Canon or Decree, ſhall 
alſo undergo the fame Pennance for all other Crimes which bring _— 
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ſition on him. And no Prieſt was to think this burthenſome to him, if 
after ſuch a Lapſe he was reſtor'd to his antient Honours on doing a pro- 
per Pennance. But this Pennance was ſoon thought by the Clergy to be 
too ſevere, after they were forbidden Matrimony, and could not contain 
themſelves from the Luſts of the Fleſh; and, therefore, a moderate 
Pennance was after wards enjoyn'd them on the Score of Fornication and 
Adultery, as I ſhall obſerve hereafter in its proper Place. How happy 
had it been in theſe days, if the Severity of this Pennance had ſtill 
continued in the Church, ſince ſo many (eſpecially) of the Rox2i/ Cler- 

gy, are fo fond of other Mens Wives! | 
Plato, in the ſecond Book of his Laws, order'd the Adulterer and the 
Ad ultereſs to be puniſh'd after the fame manner; and fo likewiſe did the 
ze Q. antient Canon Law *: Bur by the Papal Law, Men are more grievouſly 
puniſh'd for Adultery than Women are; by which Law an Adulterous 


Husband cannot puniſh a Wife, nor proceed againſt her by way of Accuſa- 


tion; nor can he do this, if he has, by his ill Behaviour towards her, 

132 Q. C. 4. given occaſion for his Wife to commit Adultery ft. Both the Civil and 
32 Q. % Canon Law, forbids a Man to marry a Woman that has been condemn'd 
22. C. 9. 9.9. for Adultery ||; but rhis it does upon different Accounts: for the Canon 
Law will have the Adultereſs to remain all her Life-time, even after her 
Husband's Death, without the Hopes of a future Marriage, that ſhe may 

ze Q. perform the Sorrows of a ſevere Pennance all the Days of her Life *. 
my But che Cioi/ Law adjudges him to commit the Crime of Bawdry, and 
to incur the Penalty of it, that marries a Woman convicted or con- 

demn'd for Adultery, But neither of theſe Reaſons (I think) is ſufficient. 

For as to the Cauon Law, it is repugnant to the Command of the A- 

poſtle, who excludes no one from contracting Marriage out of the Le- 

vitical Degrees, but ſays, For the ſake of avoiding Fornication, let every 

Woman have her own Husband, and if ſhe cannot contain, he comman 

4 1 Cor. ch. Her to marry, ſince tis better to marry than to burn f. | a 
1:v-2&9. The ſecond Puniſhment of Adultery above-mention'd, is a Thoral Se- 
paration or a Diſſolution of Matrimony, commonly called a Divorce 4 

winculo Matrimonii : For the Bond of Matrimony may be diſſolv'd by 
Adultery, unleſs a Reconciliation intervenes between the Husband and 

Wife afterwards. For a Divorce is not commanded, but only permitted 

to the innocent Perſon, who may recede from his Right, and renounce a 

C. 2. 3. 29. Favour introduced in his own Behalf |]. And if there has been a Recon- 
| ciliation between a Man and his Wife after Adultery is known to be com- 
mitted by her, it is not lawful for him to bring his Action for a Divorce. 

The Scripture ſays, Whoſoever ſhall put away his Wife, unleſs. it be for 
Fornication, and ſhall marry another, commits Adultery : 4nd he that 

* Mat. ch. 5. 12a7ries the Moman thus put away, commits Adultery*. This Place in 
ch. fh. v. 9, St. Matthew's Goſpel is hard to be underſtood, St. Auſtin ſays, That it 
does not appear, Whether he that puts away an Adulterous Wife (as he 
might lawtully do) ſhall be deem'd an Adulterer if he marries another. 
Touching the meaning of this Text in the Holy Scripture, all Perſons, 

even in the primitive Church, were not ſo well agreed. Maldonat, a- 

mong other modern Divines, ſays, That the Bond of Matrimony is not 

diſſolv'd by Adultery : and, therefore, in the laſt Council of Trent, it 

was decreed to be unlawful for a Man, thus putting away his Wife, to 

marry another. And this Opinion the 7 og follow, becauſe they make 
Marriage to be a Sacrament: but even thoſe, or ſome of them (at leaſt) 

who proteſs the Retorm'd Religion, tho? they reject the Decrees of that 

Council, yet they do not entirely diſallow of this Opinion, faying, Thar 

uv hereſoever Decrees of this Nature are extant, and in force, as being 
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, 
on 
' 
* 


Parergon Juris Canonici Anglicani, 49 


receiv'd, they ought to be obſery'd as well as the Civil or Temporal | 
Laws. But yet they affirm, That the Bond of Matrimony may be 
difſoly*d on the Score of Adultery : and, therefore ſay, That the inno- 
cent Man may marry again (according to the Permiſſion of God's Law) 
during the Lite-time of his Adulterous }/;fe. And thus it is practis'd in 
| England, Holland, Frieſland, Zealand, and other 4 ag Coun- 
| tries, unleſs the marry*d Couple have been once reconcild after the Wife 
| committed Adultery. But the greater Difficulty is, Whether the Perſon, 
guilty of Adultery, ought to be admitted to a ſecond Marriage, 912. at- 
ter the innocent Perſon has betaken himſelf to a ſecond Marriage, and fo 
by this Means has cut off all Hopes of a Reconciliation ? Touching this 
Queſtion, even the Profeſſors of the Reform'd Religion are not well agreed 
among themſelves. Beza f, Melantton ||, Ameſins*, Ritterhuſius t, and De Divor, 
Buchanan, hold the affirmative Side of the Queſtion : and Luther, Ifo- 3 
ſembeck ||, and Carpzovins **, three eminent and learned Germans, are * De cat 
of the ſame Opinion with Bega, and the others juſt now quoted, conſ. lib. 5, 
But it is ſaid, That an innocent Perſon may, by Law, reclaim and re- Dix 
{ cover an Adulterous Wife, even againſt her own Conſent, after a Sen- Jur. I. 2. 
tence of Divorce has been pronounced againſt her, if he pleaſes to for- Parat. b 
give the Offence, and take her to himſelf again f: And this is true even de Diver. 
according to the Canon Law, if the Guilty has repented and perform'd N. * 
Pennance for her Crime ||. And the Emperor Juſtinian ſeems to approve OO 63. 
hereof in his Novel Conſtitutions*, where he gives the Husband a Power, N. 40. F 
within the Space of two Years, to recover his Adulterous Wife, which {$"< de | 
has been ſhut up in a Nunnery, and undergone a competent Pennance || zz Q «. | | 
tor her Crime of Adultery, But if any one retains a Wife that has been 4 & 5 | 
caught and taken in the Act of Adultery, and not barely ſuſpected there- ep. 10. 
of, {till as his Wife, and connives at her Wickedneſs, he becomes a Patron 
of his Wife's Turpitude and Iniquity t; and hereby incurs the Guilt of the t 32 Q. 1. . 
Crime of Bawdry. But becauſe Repentance does for the molt part con- #5: 5: 29: 
fiſt in the Mind, and ſince Chriſtian Charity, as well as Marital Affection,“ 
* eaſily induces a Belief thereof; this Law is therefore not obſerv'd at 
this day, leſt it ſhould give ſome Trouble and Diſturbance to Marriages, 
which are otherwiſe of a quiet and concordant Nature. | 
The third Puniſhment of Adultery abovemention'd, 1s, That if a 
Wife commits Adultery, ſhe ſhall loſe her Dower ; which the Law ad- 
judges to the Husband on a Declaratory Sentence of the Judge, tho? the 
Wife be only a Putative and not a true and real Wife: And this is the 
common Opinion of the Doctors, as Bartolus proves in his Comment on 
the Law quoted here in the Margin. 240), An Adulterous Wife loſes her 
Earneſt and her Paraphernalia. And, according to Baldus, a Wife does 
not only loſe her Dower, and is deprived of all conjugal Society on the 
Score of Adultery, but ſhe alſo loſes the ſame, if ſhe be ſeen to kiſs any 
other Man than her own Husband ; nay, a Fendatary ſhall, according to 
the Feudal Law, forfeit his Fief or Benefice, if he ſhall thro' Laſcivi- 
ouſneſs attempt to kiſs his Lord's Wite. Again, the Adultery of the 
Wife has been adjudg'd a ſufficient Cauſe of Enmity for a Donor or Teſta- 
tor to have been thought to have revok'd a Gift or Legacy Mortis cauſa. 
For a Gift made by the Husband, is preſum'd to be loſt on his Wite's 
committing Adultery : And *tis the ſame thing, /# turpiter luſerit, if ſhe 
ſhall wantonly ſport and play with a Man, or kiſs and embrace him in an 
amorous manner, or ſuffer herſelf to be kiſs'd and embraced by him. 
By the Civil Law, Adultery is adjudg'd and inferr'd from the Wo- 
man's ſide, and not from the Man's, as already hinted : For if a marry'd 
Man or a Batchelor,has carnal os es or lies with another Man's 
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Wife, he commits Adultery ; but on the contrary, he that has a Wife; 
and has carnal Knowledge, or lies with a ſingle Woman, does not com- 
mit Adultery, nor ſhall he be puniſh'd as an Adulterer : but yet he 
ſhall be puniſh'd as a Fornicator. Becauſe he that lies with another Man's 
Wife, begets and propagates Children in another's Family for him to 
keep and maintain; and contaminates the Honour thereof, as much as in 
him lies: But he that lies with a ſingle Woman, does not bring a Child 
into another's Family; nor does he blemiſh or ſtain the Reputation 
thereof, But by the Canon Law, a Man that has a Wife, and lies with 
a ſingle Woman, commits Adultery ; becauſe the conjugal Faith of Wed- 
lock, which is a Sacrament in the Romiſh Church, and the Unity of two 
in one Fleſh, is hereby broken and diſſolv'd. At this day a marry'd Wo- 
man may ſue to be divorced from an Adulterous Husband upon a com- 
plaint of the Violation of Matrimony by Adultery, fince modern Uſage 
and Cuſtom do allow hereof promiſcuouſly not only to the Husband, bur 
even to the Wife. | DEE | 

Before a Perſon proceeds to the Proof of Adultery, *tis neceſſary in the 
firſt Place to prove a Marriage, and that the Adultereſs was and is a 
Wife; becauſe Adultery is only properly committed with a marry'd Wo- 
man“. Therefore, if a Perſon impeach'd or accuſed of committing 
Adultery with Seia the Wife of Titius ſhall (by way of Anſwer) to ſuch 
Accuſation acknowledge, That be has lain with Sia, and fay nothing 
more in reſpect of the Woman's being a Man's Wife, he ſhall not be pu- 
niſh'd for Adultery, but ought to be acquitted, if the Matter be not 
prov'd in reſpe& of her being a marry'd Woman j. But it is not neceſſa- 
ry for a Stranger to'prove, that ſhe was his true Wife, but only that ſhe 
was accounted and taken as ſuch, as other Wives are uſually held and ac- 
counted: But *tis otherwiſe, if the Husband impleads his Wife of Adul- 


tery, Fure Mariti ; for then he ought to prove her.to be his true Wife jj. 


And the ſame thing alſo holds good when the Wife impleads her Husband 
of the ſaid Crime ; becauſe ſhe ought to prove, that he was her Husband 
at the time of the Adultery committed k. Ina Charge of Adultery, the 
Accuſer ought to fer forth in the accuſatory Libel or Inquiſition, which 
ſucceeds in the Place of Accuſation, ſome certain and definite time, 278g. the 
Year and Month t, wherein the Crime of Adultery is ſaid to be committed, 
otherwiſe the Libel or Inquiſition ſhall not be deem'd valid in Law ; nor 
ſhall the Court proceed in the Cauſe, if ſuch certain and definite Time be 
not expreſs'd therein, even tho? the Party accus'd ſhould not oppoſe ſuch 
Proceeding ||. And hence I infer ; That if, in ſuch Accuſation or Inqui- 
ſition of Adultery, a ſtated time of the Year, Month, or Day be inſerted, 
the Proof of ſuch Time is of the Subſtance of the Proof, and entirely ne- 
ceſſary thereunto; inſomuch, that tho? the Crime of Adultery ſhould be 
prov'd, yet if the Quality of the Time be not proved, the Perſon accu- 
ſed thereof ought to be acquitted *. 

It has been faid, that Adultery is ſufficiently prov'd by a ftrong and 
violent Preſumption thereof, from the Depoſition of Witneſſes, ſaying, 
That they ſaw ſuch a Man and a marry'd Woman join'd together in vene- 
real Embraces : From whence I infer, that if Witneſſes only depoſe, 
That they faw ſuch a Man, and ſuch a marry'd Woman lying together 
in ſecret, or the Man lying upon the Woman, and do not ſay in vercreal 
Acts or FEmbraces, they do not prove Adultery ; ſince this (perhaps) may 
happen without the Man's having any carnal Knowledge of the Wo- 
man's Body l. But if the Witneſſes do by way of Evidence depoſe, 
Thar they ſaw a marry'd Woman lying naked in Bed with a Man, they 
do hereby prove Adultery *®. But in a criminal Cauſe of Adultery, it is 


not 
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not ſufficient Proof to diſſolve the Marriage a incu! Matrimonii, tho? 
the Witneſſes ſhould depoſe, that they found a Man and a married Woman 
ſolus cum ſold locked up in a Bed-chamber together with the Man's Breeches 
down, and the Womaa refuſing to open theDoor ; yet this is otherwiſe in 
a Civil Cauſe, when the Action is only commenced for a Loſs or Forfei- 
ture of Dower, according to Baldus * Menochius t, and the reſt of the * Con. 6. 
Doctors. Nor is Adultery preſumed to be committed by ſuch Per- Lib. 5. 
ſons, who can defend the Action of being alone together in a Bed- "rout 
chamber, either upon the Account of Nearneſs of Kin, ardent Affection, or 
the Cuſtom of the Country, and the like; for the Violence of the Pre- 
ſumption is deſtroy'd by the Nearneſs of their Kindred ||: and 'tis the ſame IIA 
thing if they are naked together, thro? want of Cloaths, provided they be £7 Eri. 
not Iock'd up in private together, and refuſe ro open the Door upon de- de Len. N. 
mand. But yet even in theſe Caſes, the Doctors ſay they ought to purge 45: & 46. 
their Innocence x. But tho? an Abſolutory Sentence ſhould be pronoun- * Dig. Belo. 
ced in Favour of the Perſons upon the Account of Nearneſs of Blood; yet cod. Tit. n. 
if Adultery ſhall afterwards be truly proved, or ſuch Preſumption which 955 
ariſes from Nearneſs of Blood ſhall ceaſe, 273. becauſe he afterwards 
married the ſaid Woman; he may be again proceeded againſt as an Adul- 
terer, and condemned thereon, notwithſtanding the ſaid Sentence f. f C. 9.9. 
But if the Adulterer be acquitted, the Adultereſs thall alſo be acquitted ; 34 
For though the Condemnation of the Man does not affect the Woman; 
yet his Abſolution or Acquittal ſhall be for her Advantage f. + Hipp. 

If Witneſſes ſhall depoſe that they ſaw a Man and a married Woman 1 13. 
ſolus cum ſold embracing and kiſſing each other, in ſome ſecret Place, it is a 
ſufficient Proof of Adultery in reſpect of depriving her of her Jointure || ; ¶ Decii conſ. 
but it is not good Proof in a Criminal Cauſe to diſſolve the Marriage: But i. ne 
even this admits of a Limitation in a Clergyman embracing a Woman, 1. 45. vol. 
becauſe (ſays the Canon Law) he is not preſum'd to do it on the account “ 
of Adultery, but rather on the ſcore of giving his Benediction or exhort- 
ing her to Pennance *. And this is more eſpecially true in reſpect of a Cler. *G!o%. in 
gyman, if the Woman be ſixty Years of Age (at the leaſt) or ugly and de. 3 5 
formed in Perſon in ſuch a manner, as it may deſtroy all ſuſpicion of a. 
dultery in ſuch a Man. But this filthy Doctrine, tho? it be well enough 
approv'd by ſome of the Canoniſts, and countenanced by the Romiſb 
Clergy, yet it is condemned and rejected by ſome of the more modeſt 
Canoniſts t. Tho' one Witneſs ſhould depoſe that the Adultery was + Abb. in 
committed on ſuch a Day and in ſuch a Place, and another ſhould fay, e. . X. 3. 4. 
that it was committed on another Day, and in another Place, and by Ci“ 
this means become ſingle in their Depolitions : Yet the Proof of Adultery T 
does not hereby vaniſh on that Account, becauſe the Law ſupplies the 
concurrence of their Teſtimony |}, but this Doctrine (I think) only holds || Jaſon cont. 
good in reſpect of the Loſs of Dower, and not in the Caſe of a Divorce er "oh, af 
a vinculo Matrimonii. And ſo likewiſe are Witneſſes faid ro be Cha- vs 3. ; 
teſtes, or agree in their Depoſitions in order to prove Adultery, who do by 
Turns one after another peep through a Chink or Hole, and ſee a Man 
and a married Woman in the uſual Act or Poſture of carnal Copulation *. * Abb. in 
Adultery is even proved by Fame alone, but then this is only thus prov'd, 15 7: 221+ 
in order to hinder and prevent a Solemnization of Matrimony : As when x. +» 
a Man is willing to contract or ſolemnize Wedlock, and it is objected to him | 
that he has already defiled himſelf by committing Adultery with his Kinſ- 
woman; for then if there be a Fame or Rumour thereof, it ſhall (accord- 
ing to Baldus) be an Impediment to the Marriage, till he has purged his 
Innocence + A Woman incurs ſuch a ſuſpicion of Adultery by her De- I In cap.;. 
parture from her Husband alone, that (aecording to Felinus) Adultery is * 2. 41. 
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prov'd from her lying all Night out of her Husband's Houſe without an 
juſt or probable Cauſe for ſo doing, or againſt her Husband's Will and 
Conſent; and ſo ſays the Civil Law * : But then this is only in reſpect to 


* C.5.17-5-3 the Forfeiture of her Dower or Jointure, and not in any other Reſpect. 


Adultery is generally eſteemed to be a ſpiritual Offence, not from its 
own Nature (tor 'tis no more a ſpiritual Crime than Murder, ſince they 
are both Offences againſt the ſecond Table) but from the Quality of the 
Perſons that are made Judges of it; and thoſe are Biſhops, who obrain'd 
this Juriſdiction after the following manner, . when the Romas Em- 
perors became Chriſtians, thoſe Biſhops, who were inſtrumental in their 
Converſion from Paganiſm, were in ſo great Reverence with them, that 
they granted them a Power of Judicature in certain Caſes, whereof Mar- 
riage was one; becauſe that was always ſolemnized in the Face of the 
Church, where the Biſhop or his Miniſters preſided. And becauſe Ma- 
trimonial Cauſes were ſubject to their Juriſdiction, it ſeemed reaſonable, 
that the Violation of Marriage ſhould be ſo too. But the Biſhops for a 
long time did not govern themſelves in this Matter according to the Ca- 
nons of the Church, but in Purſuance to the Rules of the Imperial Laws: 
And this appears from the Puniſhment of this Offence, which has been 
changed according to the different Laws and Cuſtoms of each particular 
Nation. | 5 

By the Levitical Law, both the Man and the Woman were ſtoned to 
death, and ſo heinous a Crime was the Sin of Adultery here in Exgland 
formerly, that our $ax9z2 Anceſtors compelled the Adultereſs to ſtrangle 
herſelf; and he who debauched her, was to be hanged over her Grave. By 
an Ordinance of King Canutus, the Man was to make the injured Party 
ſuch Satisfaction as the Biſhop ſhould enjoin ; and then he was to be ba- 
niſh'd; but if it was a Woman that had offended, her Noſe and Ears were 
to be cut off: tho? I never read that any Woman was thus puniſh'd. By 

„eld in the Laws of Malliam the Conqueror *, the Adultereſs was to be put to 
ead.185..37, death. And Bratton, an old -Writer of the Law, tells us, That ſince 
rhe Woman was to undergo the Puniſhment above-mentioned, it was but 
reaſonable that the Man ſhould be puniſh'd, not with Death, bur 77: eo 
| Membro quo deliquet. And accordingly Johr Britton in the Reign of 
Seiden. Henry the Third q, puniſhed one 7% y Miller of Norfolk for debauch- 
Jan. 35. ing his married Daughter: but the King was angry and baniſh'd Britton; 
and iſſued out a Proclamation, that no Man ſhould preſume to do the 

like, unleſs it was in the caſe of his Wife. | | 5 
The aforeſaid J/7//;am not only alter'd the Puniſhment of this Crime, 
but took away this ſuriſdiction from the Biſhops Courts, eſpecially in 
Caſes where either his Servants or Tenants i2zEapire were concerned: 
For he prohibited the Biſhops without his Leave to implead, excommuni- 
cate, vel ud alia Eccleſtaſtici rigoris pena conſtriugere Barones wel Mi- 
niftros ſuos Adulterio denotatos. And the Offenders were afterwards 
i Spelm. try'd in the Leet, which is a Temporal Court, and on Conviction 
Cots, v. Were fined ; which was always paid into the Exchequer, unleſs the 
"mm Crime was committed in Kent, the Archbiſhop's Refidence ; and then 
he had a ſhare of the Fines, that is to fay, if the Man was the Offender, 
the King had the Fine; but if a Woman, then it was paid to the Arch- 
biſhop. But in many Places the Lords of Mannors had a Privilege to 
puniſh their own Servants offending in this Nature within particular 
* Spelm. ut Eimits, and the Fines were paid to them *: And this may be the Reaſon 
ſupra, Why both the Temporal and Spiritual Courts took Cognizance of this 
Crime by Turns, tho? I find no ſtruggling between theſe Courts as long 
as the Offence was Capital, but only ſince Commutation came in Play. 
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Of Advocates, their Office and Qualifications. 


N Advocate, in the general Import of the Word, is ſaid to be that 
Perſon, who has any wiſe to do in the Pleading and Management 
of a Judicial Cauſe or Controverſy. And in this Senſe ſome (perhaps) 
will ſay, that even Proctors are called Advocates: But, in a ſtrict way 
of ſpeaking, only that Perſon is ſtiled an Advocate, who is the Patron 
of the Cauſe, and is often in Latin termed Togatus *, and in Emgliſh,* c. 2. 1.6. 
a Perſon of the Long Robe. For tho' Proctors are Aſſiſtants to Cauſes & 14 
in ſome meaſure, yet they are not properly 4doocates; becauſe thoſe 
Things do not concur in Proctors, which are neceſſarily required in Ad. 
vocates, viz. That they ſhould have been Students in the Law for five 
Years, well skilled and verſed in the Knowledge thereof, and approved 
as ſuch by ſome Doctor or other f. And for that Adoocates ought to be c. 2.5. 11. 
preſent at Igformations in Law, either in the principal Cauſe, or that of 
an Appeal, or in both, or one only; ſo that in the general Acceptation of 
the Word, an Advocate ſignifies a Patron: And hence Advocates, Patrons 
and Pleading Lawyers, do at this day ſignify the ſelf-ſlame Thing; their 
Duty and Office being to ſpeak to the Merits of a Cauſe, after the 
Prot tor has prepared and inſtructed the ſame for a Hearing before the 
udge. 
l In the Books of the Civil Law, Advocates are ſometimes ſtiled Ora- 
tors, ſometimes Rhetoricians, and ſometimes Men of the Gown or Long 
Robe, as aforeſaid. But, in Propriety of Speech, an Advocate differs from 
a Patron, a Patron being the Perſon that pleads the Cauſe, whereas an 
Advocate is only called thereunto for his Advice and Counſel: for both 
Gothefred and Aſconius define him to be a Patron, who ſpeaks to the 
Merits of a Cauſe; but this Diſtinction is little now regarded. I have 
ſaid, that Advocates ought to be well skilled in the Knowledge of the 
Laws, becauſe it is their Buſineſs to aſſiſt the Litigauts with ſafe and 
wholeſome Advice: And tho' Proftors have ſeldom much Skill in the 
Laws, yet they ought to be perfectly well acquainted with the Practice 
thereof. Advocates are, as it were, the Guardians and Tutors of a 
Cauſe; but Proftors are only in the Place of Curators in that reſpect. 
Wherefore a Perſon is ſaid to be a Client to his Advocate, but a Maſter 
and a Mandator to his Proctor; and, conſequently, an Adoocate's Of 
fice may be perform'd out of Court, or the Place of Judicature, which 
a Proctor's cannot be. The Office of the former is difficult and ho- 
nourable* ; but the Duty of the latter is eaſy, and of no honour at all f. 
Every Perſon may exerciſe the Office of an Advocate, provided he be 
able, and well qualify'd to execute the ſame, and be a Perſon, whom the 
Law has not condemn'd, and ſet aſide from the Exerciſe of this noble 
Office: For the AQ of a Patron or Advocate is a free Act; and, there- 
fore, every Man may undertake and execute rhe ſame, unleſs as before 
excepted. And, according to the Cjoi/ Law, a neceſſary Qualification 
hereunto, is, That the Perſon exerciſing the fame, ought to prove by 
ſufficient Teſtimony, chat he has ſpent five Years in the Study of the Inpc- 
rial Laws, and has undergone a ſtrict Examination therein; but, by !C.. 7.1: 


the 


EQ. 3 © 4. 
tC.10.31-34- 


&4 Parergon Juris Canonici Anglicant. 

the Uſage and Practice of Hugland, Holland, and other Countries at 

this day, a Perſon may be admitted to this Office, on his taking of a 

Doctor of Law's Degree; which, in our Eagliſb Univerſities, too often 
happens without the leaſt Knowledge in the Cigil Law, as appears from 

ſome that have taken that Degree, without being able to tranſlate the 
ſhorteſt Law in the Digeſt or Code into their Mother Tongue. But tho? 

the Emperor Juſtiniau has, in the Proem to the Digeſts, and alſo in his 

Code, only pretix'd the Ferm of five Years for ſtudying rhe Laws, as 
aforeſaid; fo that a Man might, after that time, ſue for the Degree of 

a Licentiate or Maſter in tlys Faculty: yet whoever rightly and truly 
contemplates the vaſt extent and compaſs of the Civil and Canon Law, 

will acknowledge a longer ſpace of Time to be neceſlary, than is there. 

in preſcrib'd. Indeed, Neu and Celſus are ſaid to have made ſuch a 
Progreſs in the Knowledge of the Civil Law, that each of them became 

ublick Profeſſors, and expounded the ſame at eighteen Years of Age; 

$2 then it is to be oblerv'd, that the Civ Law then was their only Stu- 

dy, and lay within leſs compaſs: And, moreover, this was then ſuffer'd, 

becauſe the Prater or Judge thought this Age to be ſufficient for a Perſon 

to obtain and proceed in publick Employments, and to aſſume the Toga vi- 
*D-3.1.1. vilis, on laying aſide the Prætexta Pucrilis, or the Child's Gown *. And 
5 D.45- thus, by the Civil Law, a Minor that was ſeventeen Years of Age com- 
D. 3.1. 1. 3. pleat, might be an Advocate t; and a Perſon above eighteen Years of Age, 
might be a Judge or Umpire, and pronounce Sentence in a Cauſe by con- 
ſcat of Parties; and if ſuch Perſon became a Magiſtrate, his Juriſdiction 

D. 42. 1. Was not rejected and difallow'd of ||. | 0 
. By a Provincial Conſtitution of Peckbam Archbiſhop of Canterbury, 
* Lib.r. in Ljndwood *, it is ordain'd; That for the future, no one ſhould 45 
allow'd to practiſe as an Advocate in any publick Court of Law, with- 
out his being firſt a diligent Hearer of the Civil and Cauon Law for 
three Years, at leaſt; Which he was to prove by his own corporal Oath, 
if the ſame did not appear either by a Teftimonial from the Profeſſor, 
under whom he had ſtudy'd the ſame ; or elſe per facti evidentiam, vis. 
by his undergoing an Examination: For if a Perſon on his Examination 
ſhall not be found qualify'd, in reſpect of his Knowledge in the Law, he 
| ſhall not be admitted to be an Advocate, tho' he has ftudy'd the ſame 
tor three Years. But, I think, the number of Years ought not to be 
much regarded ; but the Knowledge of the Law, and the Induſtry of the 
Perſon, ought only to recommend him, and give him the Name of a 
Lawyer. Letters Teſtimonial from the Chancellor of the Univerſity 
where he has ſtudy'd the Law, ſhall alſo be ſufficient in this Caſe, if it 
be doubted whether he has ſtudy'd the Laws, or taken a Doctor's De- 
gree therein. And the Perfon may alſo prove the ſame by Witneſſes; and 
it ſhall be well enough. When I fay a Hearer of the Civil and Canou 
Law, I mean, that he ought to hear the ſame as a Scholar or Student, un- 
der forme Doctor or Maſter thereof. But it matters not whether he has 
heard the ſame read in an Univerſity or elſewhere ; provided he has ap- 
ply'd his Mind to the Study and Knowledge thereof with due Induſtry, 
becauſe the Conſtitution here, ſpeaks generally without the Specification of 
any Place. But the preſent Practice is, that he ought to hear the Laws 
read under ſome Doctor or Profeſſor thereof, in ſome Place where theſe 
C. 2. 7.11. Laws are publickly read and taught f. But to return to the aforeſaid 
Conſtitution : I cannot ſee what ſhould move the Perſon that made it, to 
limit and appoint a leſs time for the Study of the Laws, than the Ciel 
Law has done, unleſs this Conſtitution may be underſtood only to relate 
to Advocates in Curiis Pedancis & Inferioribus, where Cauſes of Weight 
and 
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and Moment are not heard and diſcuſſed, but only Cauſes of light Im- 
portance. For in light Cauſes, it ſeems ſufficient, if the Perſon be well 
verſed in the Buſineſs of Cauſes, and has acquainted himſelf with the 
Theory and Practice of the Law for three Years, But in Courts of 
greater Power and Dignity, wherein Cauſes of a more arduous Nature 
are handled, the Advocates are required to have more Knowlege and 
Learning in the Law. 5 

The Office of an Advocate is of a neceſſary publick Nature“, and * D. 50. 4. 
therefore, ſince the Law permits and allows thereof, Audience ought not Per tot. 
to be deny'd him in defending the Cauſes of private Men, unleſs it be 
an atrocious Offence, or when he aQs againſt the Intereſt of the State or 
Commonwealth wherein he bears this Office and Honour. But by the 
Canon Law, and a Provincial Conſtitution in Liudtood t, an Advocate t Lib. 1. Tit. 
ſhall, eo ipſo, be depriv'd of his Office of an Advocate for one Year, if he)“ © 
{hall oppoſe a Sentence pronounc'd in favour of Matrimony, unleſs the 
Judge ſhall, in expreſs Terms, excuſe him by reaſon of ſome juſt Error in 
the Sentence, or elſe on the Account of ſome probable Ignorance, The Of. 
fice of an Advocate is not to put the Seal of the Office to any thing, but to 
take care of his Client in ſuch Matters as are Matters of Law, to pro- 
pound his Client's Requeſt in Judgment, and to plead his Cauſe in a pub. 
lick manner *. An Adeocateè ſubſcribing himſelf to the Advice and Opini. p. z. 1. 1. 2. 
on of another 4dvocate, ſeems to approve of ſuch Opinion and Advice. 

A Perſon under the Age of Seventeen, and like wiſe a Perſon that is ſo 
deaf by Nature, that he cannot hear the Command of rhe Magiſtrate, 
or the Decree of the Judge, cannot be an Agovcate either for himſelf, or 
for other Perſons q; nor can a Clergyman, in the Cauſe of Blood “: be- 10. 3.1.1. 
cauſe theſe Perſons are barr'd by a Prohibition of Law. But though 2 * Q.8. 
Woman cannot be an Adevcate in the Cauſes of others, leſt ſhe ſhould 
offend againſt that Modeſty which is ſo agreeable to her Sex; yet ſhe may 
be an Advocate in her own Cauſe: and fo may alſo Perſons, that are + D.;. 1. 1. 
blind of both Eyes, become Advocates in reſpect of their own Cauſes. | 
But Perſons that are Infamous, or branded with any Note of Infamy, or 
condemn'd of Calumny in any publick Court of Judicatyre, and Perſons 
convicted of any capital Crime, are ipſo Jure forbidden to be Advocates 
either for themſelves or others*#. An Advocate may incur the Cenſure of * D. 3. 1. 1. 
the Court, and be puniſh'd for Prevarication, Saucineſs to the Judge,“ & 6. 
reproachful Language in reſpect of the Parties in Suit, for agreeing with 
his Client for any part of the thing in Diſpute during the Suit, and for 
being a Brawler in Court on purpoſe to lengthen out the Cauſe : But if 
ſuch Agreement is made after the Suit is ended, it is not unlawful, provi- 
ded, it does not exceed a lawful Sum, which, according to the Civil 
Law, was an Hundred Aurei, or Crowns, for each Cauſe he pleaded, or _ 
was engaged in . 0 1D. 50. 15. 

It belongs to the Office of the Judge, yea even of a delegated Judge, 
to decree and provide an Advocate for the Benefit of a Perſon,who cannot, | 
by his own means, procure ſuch Advocate for himſelf * ; and a Judge may, *D. 3. 1. 1. 4 
by virtue of his Office, compel an Advocate toundertake the Defence and | 
Patronage of an indigent Perſon for a competent Reward or Salary, 
unleſs his Cauſe be bad; nay, oblige an Advocate to plead rhe Cauſe of 
a Pauper, without any Fee or Gratuity at all f: for if the Party has not an c. 2.6.5. 
Advocate, he cannot be compell'd to give a perſonal Anſwer: and if Ad. 
vocates and Proffors ſhall refuſe to plead the Cauſes of ſuch Perſons gratis, 
they may be depriv'd of their Office |}. When there is any Diſpute about || De. in. 
this Salary, the Judge ought to appoint the Sum according to the Elo- 56. D. 50. 
quence and Ability of the Advocate in the firſt Place; 24/y, In Propor- 

tion 
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tion to the Import of the Cauſe ; 3d4ly, According to the Eſtate and Cir- 
cumſtances of the Client; and, laltly, According to the Stile and Practice 
D. o. 13. 1. of the Court f: And this I mean by a competent Salary. An Advocate may 
a even ex 7udo Patto, demand and ſue for his Salary : But in demanding 
and ſuing for it, that which is demanded for the Payment of it, oughr 
to be certainly ſtated and adjudg'd by a Computation of what is due, 
leſt either Party ſhould exceed a lawful Sum. And thus tis practiſed in the 
Imperial Chamber, whenever the Labours of Advocates and Protiors 
come to be rated and tax'd by an Jaterlocutory Decree : it being decreed, 
that that ſhould firſt of all be deducted, which was given before by way 
of Payment. And Advocates and Proffors in the ſaid Chamber, take 
an Oath at their Admiſſion, that they will not demand or exact any thing 
beyond the Sum tax'd by the Judge, as appears from the. Form of the 
Oath, Though Advocates and Proctors regularly ought not to make any 
C. 2.6.6.2. Pac, Contract, or Agreement with their Clients de Cuotd litis *; be- 
C. 2. 6. 3. cauſe ſome Clients would give the greateſt part of their Eſtates thro? fear 
of loſing their Suit or Cauſe, as a weak or ſick Man would do to his Phy- 
ſician thro? fear of Death: yet, according to ſome Men's Opinion, a Pact 
or an Agreement made ratioue Palmarii, is a good and valid Stipula- 
+ C. 2. 6.6. tion, if ſuch Advocate gets the Victory in the Cauſe f; and the Party may 
I recover the ſame either by a Pei ſonal Action, by an Action ex ftipulatn, 
or elſe by ngroring the Judge's Office. Bur this is not practis'd in F7g- 
I| Weſtm. 1. land, by reaſon of the Statutes of Maintenance and Champertyll. Mo- 
35 E. 1.2% deſty in Advocates is a very laudable Thing: and, therefore, they ought 
4. 7-R 2. ch. not only to be cloarh'd with Decency and Comelineſs, but even in giving 
15. 32. H. 8. their Counſel and Advice, it is much more Modeſt as well as fate, for 
25 them to ſpeak by the Word Credo, or thus it ſeems to me, and the like, 
than to aver any Thing poſitively. They ought to be brief, and not too 
verboſe in their way of ſpeaking, and to propound the matter of their 
Argument in a mild and gentle manner, and not with a tumultuous or 
contemptuous Voice; nor ought they to make great Gain, and filthy 
Lucre, but Juſtice their chief Deſign ; and in their Buſineſs they ought 
to give a quick Diſpatch to ſuch Matters as come before them. An Adoo- 
cate is ſaid to retain ſo great an Affection for a Cauſe, wherein he has 
been concern'd as an 4dovcate, that he cannot be a Witneſs therein if it 
ſhould happen to be appealed. Thoſe Perſons are ſaid to be cavillous and 
unfaithful Advocates, by whoſe Fraud and Iniquity, Juſtice is deſtroy'd; 
and, therefore, they ought to be ſeverely puniſh'd, as aforeſaid. The 
Papiſts ſay, That Advocates ought not to propound any thing of Scrip- 
ture for an Argument in their Pleading, according to their own ſenſe of 
% Dit, the Matter, but according to the Judgment of the Church *, that is to 
ſay, the Clergy : but this gainful Doctrine to the Clergy, we Proteſtants 

deny to be Law. | | 
I ſhall here, in the laſt Place, conſider for what Reaſons an Advocate 
may be ſaid to contract Infamy in Reſpect of the Parties Iitigaut. And 
Firſt when an Advocate does or ſhall, on the Judge's command to attend 
the Cauſe of any Perſon, deny his Patronage to the Party, through ſome 
lame or bald Excuſe or other; and ſuch as the Law and Cuſtom does not 
Warrant him in : for tho? regularly no one may be compell'd againſt his 
1b. 3. 3. Will to be a Proffor to any one t, yet the Judge may oblige every exer- 
8.1. cent Advocate to give his Patronage and Aſſiſtance unto a Litigant in 
b. z. 1. 1. Diſtreſs tor want of an Advocate l. For the Office of an 4dvocate, being 
in ſome meaſure a publick Office (and this being his Profeſſion) he may 
be compell'd to do that which belongs to his Office and Profeſſion, under 
the Penalty of being depriv'd of his Office by the Judge of the Court “: 
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And this is conſtantly practis'd in the Iperial Chamber, eſpecially in 
the Cauſes of Pauper *. And if he ſhall diſobey the ſudge's Order herein, * Myns. _ 
or elude the ſame b any Subterfuge or Tergiverſation, he ſhall be for ever © . bt. 
turn'd out of Court, and interdicted Pleading in ſuch a manner as never 1 
to be reſtor'd again ft. The ſecond Cauſe of Lamy in an Advocate (as 1 C. 2. 1, 1. 
aforeſaid) is Avarice, 9g. when not being contented with a competent 
Fee or Salary, he bargains with his Client Je Owotd litis in caſe of Victo- 
ry, which is not lawful for him to do, according to the Cjzi/ Law ||, in || D. z. 14. 
any Sum exceeding a Hundred Aurei, though he might receive ſome mo- 53: 
derate Preſent zomine Palmarii, it he obtain'd Victory in the Cauſe : 
is | For to make an Agreement with his Client for any part of the Sum or | 
Thing in demand, was look'd upon as Rapine and Depredation com- | | 
mitted on his Client. The third Cauſe of Tamy (as aforeſaid) is, when 1 
an Advocate on one ſide reproaches the adverſe Party with foul Language, 
beyond what the Neceſſity of the Cauſe requires, and injuriouſly inveighs 
againſt him under a Pretence of ſerving his Client's Cauſe, ſupporting 
the ſame rather by Ribaldry than ſound Reaſon and Arguments in Law : | 
which is expreſly forbidden by a Law in the Coge *, ſince there is nothing * C. 2. 7.6. i 
more indecent than for thoſe who would aſſiſt ſome, to annoy and offend | 
others. Cicero, the Prince of the Roman Orators, was too much guilty 
of this Fault, and is highly condemn'd by all ſober Writers. But a Law- 
yer or Advocate ſhall be much more liable, if he ſhall, through want of F 
Modeſty and due Reverence, attack the Perſon or Character of the Judge | 
himſelf with injurious and bitter Language f. The fourth Cauſe of I. + D. 32. 1. 
jamy in an Advocate (as aforeſaid) is Prevarication, vis. when he 7* 5 
gives his Advice and Aſſiſtance to each of the Parties /i7/ga7t : But as I | | 
have already hinted at theſe Matters, I ſhall here proceed no turther in ” 
the Conſideration of them; but only note, that they deſerve the Cenſure | | 
of the Court in reſpect of Infamy and Deprivation, as the Law direQs, | 0 
as well as the juſt Diſpleaſure of all honeſt Men. | 
The Canon Law forbids a Clergyman, even in the lefſer Orders, to | 
become an Advocate, and plead Caules in a ſecular Court before a Tempo— | | 
ral Judge; unleſs he either proſecutes his own Cauſe or that of the Church, | | 
or be employ'd in the Cauſes of ſuch miſerable Perſons as cannot pay for | 
| pleading their own Cauſejj. Nor ought Monks and regular Canons to || X. 1: 37. 1, 
engage themſelves as Advocates, unleſs it be for the Advantage of their | 
Church or Monaſtery ; and by the Order and Command of their Abbot *. * x. 1. 3). 2. 
But no one can be an Advocate againſt the Church, wherein he has a Be- 
nefice, becauſe it ſavours of Ingratitude : And it he ſhall act as an{Advo. | | 
cate againſt ſuch Church, he ſhall be deprived thereof as an ungrateful | . 
Wretch f. Advocates and Prottors ought to take an Oath at the time of + x, i. 37.3. 1 
their Admiſſion, That they will not undertake or cheriſh an unjuſt Cauſe; | 
or receive more than the uſual and lawful Fees commonly given, which 
ought to be conſider'd according to the Cuſtom of this or that Country, 
and the Importance of the Cauſe. And it an Advocate ſhall act con- : | 
trary hereunto, he ſhall not only be compelled to make Reſtitution, but : 
ſhall likewiſe ſuffer a three Years Suſpenſion : And a Proctor, that offends 
herein, ſhall be puniſh'd by a perpetual Deprivation ab Offcio. And 5 
thus 'tis alſo enacted by a ſegatine Conſtitution of Otho in Lindwood ||, I Tit. 28. | 
that Advocates ſhall, at their Admiſhon to this Office, take an Oath be- | | 
fore the Dioceſan, of the Place of their Birth or Dwelling, © Thar they 
© will, in all Cauſes they undertake, behave themſelves as faithful Pa- | | | 
© trons, without taking away or delaying Juſtice to either of the Parties, | 
© but will defend their Clients Cauſes according to the Laws, and ſupport 
them with proper Arguments. 
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Of Alimony, and the Nature of it. 


| HE Word Alimony, in the Latin Tongue call'd Alimenta, in a 
| ſtrict and proper Signification thereof, imports the ſame as Victuals 
or Nouriſhment in the Engliſh Tongue: But theſe Words Alimony and 
Viftnals are uſed in a larger Acceptation, and denote all kind of Mainte- 
nance whatever, without. which, the Life and Body of Man cannot ſub- 
fiſt, as Meat, Drink, Cloathes, Lodging, and the like v. And the Latin 
Word Alimenta differs from that of Cjbaria, as a Genus differs from its 
Species: for all thoſe Things are comprized under the former Term, 
which relate to the Neceſſaries of human Life in general ; but under the 
latter, we only mean thoſe things which bear a Relation to Food. But, 
in the Senſe I ſhall here uſe the Word 4/imory, it fignifies that legal Pro- 
portion of the Husband's Eſtate, which, by the Sentence of the Eccleſi- 
aſtical Court, is allow'd to the Wife for her Maintenance; upon the Ac- 
count of any Separation from him; provided, it be not caus'd by her 
Elopement or Adultery. Blount in his Nomo-Lexicon, or Law-Ditti- 
0nary, mentions an antient Record, wherein Alimony is termed Rationa- 


_ bile Eſtoverium. 


t Weſtm. 
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By Elopement, I here mean that goluntary Departure of a Wife from 
her Husband to live with an Adulterer, and with whom ſhe lives in 
breach of the matrimonial Vow ; whereby ſhe does, by the Ci Law, 
as well as by the Law of England t, incur the Forfeiture of her Dower 
or Jointure ; unleſs her Husband, on her free and golumtary Submiſſion, 
ſhall think fit, by way of Reconciliation, to receive her again, and re- 
admit her into her former conjugal Relation. And, a Woman being in 
this Ser.ſe ſaid to e/ope from her Husband, the Law will not, in this Caſe, 
compel him to allow her 4/z720zy : For a Wife, that elopes or departs 
from her Husband in this manner (though it be with her Husband's 
conſent) ſhall, according to that remarkable Caſe of Sir John de Camnis ||, 
loſe not only her Dower or Jointure, but her Alimony too. This Alimo— 
ny, in ſtrictneſs of Law, being a Duty properly due from the Husband to 
the Wife, during her Cohabitation with him, the Canon Law fays, 
That if ſhe does, without any Default of his, (of her Accord,) depart from 
him, he ſhall not be oblig'd to allow her Alimomy during ſuch her wilful 
Deſertion of him, tho? ſhe be not charged with Adultery “; and tho? 
he had a conſiderable Dowry with her: it being a Rule in Law, vi. Qui 
non facit quod debet, nom recipit quod oportet f. But ifſhe departs from her 
Husband through any Default of his, as on the Account of Cruelty and 
the like, then he ſhall in that Caſe be compelled to allow her Alimompy, 
though he had no Dowry with her: For the Law deems her to be a duti- 
ful Wife, as long as the Fault lies at his doorand ſhe is in no wiſe impu- 
table; ſhe being conſtrain'd to appear otherwiſe ||, according to the Gpi- 
nion of Cy-z5, and all the Doctors on the Law quoted here in the Margin“. 
And if it be doubtful, thro? whoſe Fault it is that they live aſunder, 
the Law, in that Caſe, concludes the Party that was laſt in Fault to be 
lealtblameableF. And, therefore, if the Wife, who did by her Default 
wiltully leave her Husband, ſhall afterwards on Repentance ſubmit her- 


ſelf 
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ſelf to him, and deſire a Reconciliation, and to be admitted to a Cohabi- 
tation with him, he ſhall, on his refuſal of her, be oblig*d to allow hee 
Alimony, except in the Caſes aforeſaid ||, See Hlaſtienſis in cap. eod. v, I Glof. in 
Reſtitui; And all the Doctors in common thereon. On the other hand, © + X. + 
if the Wife ſhall by reaſon of the Husband's Cruelty, without any Fault“ 
of her own, go from him, and the Husband ſhall offer ſufficient Caution 
or Security for his future good Behaviour to her, and for her Peace and 
Safety with him ; and the Cruelty or ill Uſage is not ſuch, but that the 
| Wife's Peace and Safety may be undoubtedly ſecur'd by ſuch Caution; 
and yet the Wife refuſes to return: I ſay, that in ſuch a Caſe, the Law 
will not compel him to allow her Alimony 5 Quia ultima ca culpa Uxorg Ferret. 
ubcet, according to Barboſa, in his Comment on the Digeſts, Tit. Di- _—_— 
vorce, N. 44. But notwithſtanding the Premiſes, a Husband regularly 
ſpeaking, is bound to allow his Wife 4/;z0zy, pending Suit, whatever the 
Cauſe be t; and afterwards, in moſt caſes of Separation, not occaſion'd by + P. 25.3. 1; 
 Elopement or Adultery, as aforeſaid ; nor in Caſe of a total Divorce, by 
reaſon of ſome legal Impediment, whereby the Marriage was null and 
void ab initio [|. | | [| Sanch. 
By the Civil Law, if a Dowry or Marriage Portion with a Wife be 3 
promiſed and not paid to the Husband, he is not obliged to allow her N. 2 
Alimony ; and the Reaſon is, becauſe ſuch Portion is given as a Price or | 
Means to diſcharge the Incumbrances of Matrimony . But if her Pa- *c. 5. 12. 
rents, or ſuch as undertook for the Payment thereof, do after become ** 
inſolvent by reaſon of ſome Misfortune, ſhe ſhall have Alimony (not- 
withſtanding) even by that Law (which in other reſpects ſeems ſomewhat 
ſevere) : And this is true, unleſs you can affect them with Fraud, in pro- 
miſing what they knew they were not able to perform f. Or in caſe two + parbor, in 
Perſons lay claim to the ſame Woman, each pretending ſhe is his Wife by P. Tir. 3. 
Marriage, and one of them moves to have her kept under Sequeſtration dn. Jr. 
till the Caſe be decided: in this Caſe ſhe ſhall have Ali mony, pending 
Suit, of that Perſon at whoſe Motion ſhe is ſo ſequeſtred ||. But if the 
Controverſy be only between a Man and a Woman, touching the Validity 
of a Marriage, as whether a Marriage or not; in ſuch a Caſe no Ali mo- 
ny is due, till ſome matrimonial Proof appears, or there be ſome Corftat 
of a Marriage; but wherever Marriage appears, there Alimony ſhall be 
due pendente Lite. A Feme-covert ſhall not ſue for 4/;zmory as long * D. 25. 3. J. 
as ſhe cohabits and lives with her Husband f. on + Mor. Rep. 
The Ordinary has the proper Cognizance of Alimony, and no other 874. 
Court ||: ?Tis true, there lies an Appeal, but (till it is to the Eccleſiaſti- || Rolls Rep. 


| g . » . f fe I. Pp. 110. 
cal Judge; and if the Perſon condemn'd will not obey the Sentence of that Erf. Hep. 


|| D.49. 1.14. 


Judge, he may be excommunicated. The Form of proceeding in ſuch pt. 3. p. 220. 


Gaſe is thus, %. The Proctor, by a Libel, alledges the Marriage of 
the Partics; and prays, that the Husband may be condemn'd in Expences 
of Suit and in Alimony; and, upon Proof or Confeſſion of the Libel, the 
Judge condemns him in Purſuance of ſuch Petition. And then the Proctor 
gives him a Bill of Coſts; and at the Bottom writes thus, 278. Petit Pars 
difta D. ſumptum Alimoniæ, from the Citation iſſued forth, durante lite 
Juxta Ratam of ſo much per Week (leaving a Blank for the Judge to in- 
ſert it) uſque ad finem litis. Then he taxes a Bill of Expences of Suit; 
and, being certify'd of the Ability of the Man, he taxes ſo much for 
Alimony Weekly, Gc. Niſi aliter per nos decretum fucrit : And the uſual. 
Sum is the third, or (at leaſt) the fourth Part of the yearly Value of the 
perſonal Eftate of the Husband. But this is not very Beneticial, becauſe 
it is not a final Sentence, and by the Form of it, is abſolutely in the 
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Judge's power to alter it: For it is iſi aliter per nos decretum fuerit ; 
whereas the Judgment (I think) ought to be, rift cauſa furrit oftenſa 
iu contrarium. a | 

Hiat pray'd a Prohibition to the Conſiſtory Court of London, becauſe 
he was ſued there by his Wife to be ſeparated from her propter Sevitian, 
and Sentence was there given againſt him, 28. That his Wife ſhould live 
from him, and that he ſhould allow her five Shillings and Sixpence fer 
Week for Alimony, tho? the Husband offer'd Reconcihation, deſired Coha- 
bitation, and proffer'd Caution to uſe her fitly. But the Court deny'd the 
Prohibition, becauſe the Eccleſiaſtical Court is the proper Court for the 
allowance of Alimony, and may decree a Separation or Divorce a Menſa 
& oro, if the Wife be uſed with Cruelty *. In an Action of Treſpaſs 
brought by Plowden againſt Phowden, for taking the Plaintiff's Wife 
cum Bonis viri, &c. the Caſe was, That the Plaintiff did eject and reject 
his Wife without any Allowance of Alimouy; for which ſhe had a Sen- 
tence in the High-Commiſſion Court; and the Defendant took thoſe 
Goods for the Alimony and Maintenance of his Wife. And Judge 
Berkley ſaid, That the Defendant might plead ot guilry : For where a 
Man puts away his Wife from him, the Eccleſiaſtical Court may compel 
him to allow her 4/imonyt. And thus it plainly appears by the Con- 
ceſſion of the Temporal Courts, that the Ordinary has the proper Cog- 
nizance of Alimony, as aforeſaid. 


Of Altarage, and what 1s underſtood thereby. : 


H E next Thing which occurs to the Reader's View, according to 
the Method of Things propoſed in this Undertaking, is the Title 


of Altarage, which is in Latin ſtiled Altaragium, taking it's Denomi- 
nation from the word Altar; becauſe ex v4 termini, according to a Le- 


gatine Conſtitution of Ozho*, commented on by John de Athon, Alta- 
rage is an Emolument ariſing to the Prieſt from Oblations ation Altaris 
thro' the Means of the 4/zar. For when the Mother-Church was a ppro- 
priated to a Religious Houle, the Oblations made in the Chapel of Eaſe 
did not belong to the Convent, but to the Prieſt who officiated at the 
Altar; and from thence it had its Name. And it is a Word that was 
generally inſerted in the Endowment of a Vicaridge f: For we read 
that a Parſonage was appropriated ſalva vicarid qilæ confiftit in Altara- 
gio & iu minutis Decimis totius Parochiæ. And in a larger Senſe, it is a 
Word that comprehends all the ſmall Tithes, Which the Vicars had for 
their Maintenance. But then there muſt be either ſome Cuſtom or Uſage | 
to make it ſo extenſive. 

Now touching this Altarage, there is an antient Record in Kin 
Henry the IIId's Reign, about the Year 1234, in the Chronicle of 7/i//ian 
Thorn, an Auſtin Monk of Canterbury, whereof (among other Things) 
we have mention made 1n a certain Compoſition between Edmund Arch- 
biſhop of Cant. and the Abbot of Sr. Auſtin's in Canterbury, as to whom 
it may be paid, and to what Value it might extend. The Compoſition 
runs thus, 242. Noverint univerſe preſens ſcriptum inſpefturi vel audi- 


fart, 


Profits affign'd for the Vicar's Maintenance, all ſuch Things as he ought to 
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turi, quod cum inter Dominum Edmundum Dei gratid f Cantuarienſem 
Archiepiſcopum totius Angliæ Primatem, Magiſtrum S. de Langeton ex 
una parte, & Domi num Robertum Abbatem & Conventum S. Auguſtini 
Cantuariz ex altcra; controverſia diutius mota fuiſſet ſuper Eœcleſid de 
Chiſtlet & Juriſdictione, &c. Item pro Bono pacis concedant Abbas & 
Conventus, quod Archidiaconus quando viſitationis exercet officium iu 
Eccleſiis eorum ſicut in aliis Eccleſiis Dioceſis Cantuarienſis recipiat 
Procurationem conſuetam, exceptis, Hg. In capellis vers de Menltre, 
ſcil. Santt. P. & Johannis & Laurentii preſentabunt domino Archie- 
piſcopo idoneos Capellanos ad Altaragia, ita tamen quod ſingula Altaragia 


valeant decem Marcas, qui bac portione tantum erunt contenti ſub pend 


amiſſunis difts portions, ft coram Fudice quocung; ex certd plus ali- 

uando petierint, præſertim cum vicarins Matricis Eccleſie de Menſtre, 
c. l. Whereby it appears, that theſe Altarages iſſued out of the Offer- 
ings made to the Altar, and were anciently payable to the Prieſthood, as 
well as Tithes and other Oblations. Tis very probable, that the greateſt An- 
nual Revenue by Altars in Popiſh Times here in England, it not by Al. 
tarages in any one Church within this Realm was in that of St. Paul's Lon- 
don. For it ſeems, that when Chauntries were granted to K. Henry VIII. 


whereof there were forty ſeven belonging to St. Pauls, there were in the 


ſaid Church, at that time, no leſs then fourteen ſeveral Altars* : And tho? 
they were but Chauntry-Prieſts that officiated at them, and had their 
Annual Salaries on that Account, diſtin& from Altarages in the Senſe of 
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Oblations; yet becauſe the Annual Profits accrued by their Service at the 


Altar, they may not improperly be term'd Perfron-Altarages; tho) not 
Oblation- Altarages. PEW . 

Tho? the Word Altarage be now grown ſomewhat obſolete among us; 
as being a Relique of Popery ; yet its ſignification is of Eccleſiaſtical Cog- 
nizance, and according to the Intent thereof, practicable at this Day. 
Mr. Blount ſ takes notice of it as a Word, which comprehends not only 
the Offerings made on the Altar, but likewiſe all other Profits which ac- 
crue to the Prieſt by Reaſon of the Altar, and ſtiles it an Obverrion of 
the Altar. And for a further Proof and Illuſtration of this Matter; he 
there quotes a Precedent out of the Orders and Decrees of the Exche- 

uer in Queen Eligabeth's Reign to this Effect, viz. That, upon hearing 
the Matter between R. T. Vicar of Veſt- Haddon, and E. Andrews, it 
was order'd, That the ſaid Vicar ſhould have; by reaſon of the words 
(Altaragium cum manſo competenti ||) contain'd in the Compoſition of the 


have, by theſe Words, according to the Definition of them given by 7% 
Biſhop of London, on a Conference had with the Civiliaus, being all 
Doctors of Law, viz. That by Altaragium, are included Tithes of Lamb; 
Wool, Colts, Calves, Pigs, Gollins, Chickens, Butter, Cheeſe, Hemp, Flax, 
Honey, Fruit, Herbs, and ſuch other Tithes, with Offerings that ſhall 
be due within the Pariſh of Maſt-Haddonn. The like Caſe was for Nor- 
ton in Northamptonſhire, heard of late Years in the faid Court; and, 
upon hearing the Cauſe, order'd in the like manner, as aforeſaid; Thus 


all Oblations, whether in Money or Bread, given to ſuch or ſuch an Al- 


tar, either out of Devotion or meer Cuſtom, made either by the Pa- 
riſhioners or by Strangers, were deem'd to be offer'd nomine Altaragii. 


at. 


KY 


I Notes, Such was the Pride of Biſhops and Archbi ſhops in thoſe days, that they compar'd and equall'd them- 
ral unto Kings and Princes; writing themſelves in the Style of their Office, by the Grace of God, Biſhcp 
or Archbiſhop of ſuch a Place : But happy had it been for Religion, if they had conducted themſelves in their 
Office by the Grace of God, inſtead of purſuing Power and Riches in the Church, | 
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Under which we may reckon Oblations, Obventions, and Offerings, which 
in effect ſeem to be but one and the ſame thing; and that, which may 
become meerly ſpiritual: Oblations being ſuch Things Real or Perſonal as 
are offer'd to God and his Church, which ſeem to be included under O- 
ventions ; the other Profits conſiſting in Tithes Predial and Per ſonal, 


as alſo in the Glebe. John de Athon, in his Gloſs on Orhv's Conſtitutions, 


deſcribing the Proventus ex Atari + ſays, That they are Offerings either 
in Bread or Money, or elſe conſiſting in other minute Oblarions, vulgar- 
ly called Altaragium. Which Word extends itfeff likewiſe to all 
Things appertaining to the Altar, and to the Ornaments thereof, which 


were by King Edgar's Canons and Conſtitutions to be Mundifſima & ap- 


prime concinnata ſ% according to an ancient Manuſcript Saxoz Code in 
Bennet College, Cambridge. But this cannot properly refer to the Word 
Altaragium, otherwiſe than in a large Senſe of the Word, for by the 
genuine Signification thereof we mean only the Obventions, Oblations and 
Profits of the Altar, and not the Ornaments of it. | | 3 

In Cardinal Otho's Days this Revenue of Atarage was ſo groſly abus'd 
by many of the Clergy, that he made a ſevere Canon or Conſtitution * 
againſt the Offenders in that kind. For in thoſe Days (as the Conſtitu- 
tion obſerves) theſe wretched Prieſts (for ſo he calls them) to advance 
the Profits of their Vicaridges out of a ravenous Covetouſneſs, by the 
exceſſive Gain of their Altarages, would admit none to their  Penitential, 
Confeſſions, unleſs they firſt depolited ſome Money in Purſuance of a pre- 
cedent CompaQ(as the Gloſs has it) by way of Simoniacal Extortion, far, 


_ exceeding the allow'd and accuſtom'd Oblations : And, therefore, firſt decla- 


* Tits J» 


r 


Eccleſias. 


| Hetl. Rep. 
P · 1 35. 


ring them not only unworthy of the Kingdom of God, but alſo unworthy. 


of all Eccleſiaſtical Benefices, he decreed ; That the Biſhops in their re- 


ſpective Dioceſſes ſhould make a moſt exact enquiry touching this horrid 
Abuſe, and that all ſuch as were found guilty thereof, ſhould be remay'd. 
from and depriv'd of the Benefices they poſſeſsd; and for the future bo 
rendred incapable of all Eccleſiaſtical Preferments, and wholly ſuſpended. - 
from their Function. But, notwithſtanding this Law, there being then 
another kind of Simoniacal Artifice practis'd by the Clergy to advance the 
Exceſs of Altarages, by letting them and other Eccleſiaſtical Revenues to 
Farm, another Conſtitution was then made by him, forbidding all Farms 
of Altarages in any kind for the future :. Where John de Athon in his 
Gloſs thereon ſays, That it was ordain'd for the prevention of Simony: 
and then occaſionally puts a Queſtion, Whether it be lawful to allow a 
Parochial Chaplain (for his Stipend) the Annual Obventions of Altarage in 
whole, or in part? Tho? the Negative ſeems to be inferr'd from the Text of 
the Canon; yet he, in his own Opinion, is of another Judgment, becauſe 
it matters not whether his Salary be paid in Money, or in any other Ec- 
cleſiaſtical I bing, And he concludes, that an Aſſignment of ſuch Ata- 
rages may be ſafely tolerated; and the Prieſt, to whom A/arages are 
due, may appoint his Proctor to collect the ſame; and, being ſo collefted, 
they may be lawfully aſſign'd him for his Stipend. And tho? the Conſti- 
tution forbids the letting to Farm the A/tarages, and other Profits of the 
Church; yet the G/oſs holds t, that the Temporal Revenues of an Ec- 
cleſiaſtical Juriſdiction may be fold or let to Farm, but not the ſpiritual 
Right of the Juriſdiction itſelf. | . 

There was a Compolition, That the Parſon ſhould have the Tithe of 


| Grain and Hay, and the Vicar ſhould have 4{tarage : And, in the Caſe of 


IlVood againſt Greenwood, the Queſtion was, whether the Vicar ſhould 
have the Tithe of Underwood, by virtue of that Word. And it was held, 
that if ever ſuch Tithe had been paid him, it ſhould: be. ſtill paid |} Tis 

| | true, 
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true, that Wood is not due to the Vicar of common Right, but by Pre- 
ſcription or ge coly 3 becauſe tis a great Tithe, and therefore will 
not paſs by the Word Atarage ſtrictly taken, this being only what is 
offered at the tar but when Tithe-wood has been paid to the Vicar 
by Cuſtom or Uſage, it ſhall be conſtrued to paſs by that Word Alrara- 

zum; and by Cuſtom or Uſage, it will likewiſe paſs Tithe-wool to the 5 
icar *, is. tea 
RO, v. Ward. 
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Of Annats or Firſt-Fruits. 


NNATS in Latin called Aunates, are all one with Fir/t-Prnits 
in the Engliſh Tongue: And the Reaſon of this Name, is, becauſe 


the Rate for Firſt-Fruits, paid from Eccleſiaſtical Livings, was after the 
Value of one Year's Profit of the Benefice, when the [Liber /alorum Was 
firſt made. Annates more ſuo appellabant primos fruttus unins anni | 

ſacerdotii vacantis aut dimidiam eorundem. partem, ſays Polyd. Virgil || : || Lib. s. 
And my Lord Coke, in his Reports, obſerves, that Primitice and Annates "pg 9 
are all one. As tor theſe Auuats or Fir/t- Fruits, it is Hiſtorically re. 
dorted to us, that they were firſt introduced into Hglaud by Pope 
3 the Vth, who ſucceeded Pope Zereditt the XIth. For this Pope, 

after the Death of Benedict, was no ſooner elected and enthron'd in 

France, (for ſo Biſhops would be ſaid to be) but that he began to exerciſe 

his new Rapines here in Eaglaud by a compliance with the ſaid King 

Edward, in granting him a two years Diſme from the Clergy tor 

his own Uſe, tho” pretended for the Aid of the Zhbly-Land, that he 

himſelf might with the more eaſe exact the birſt- Fruits of vacant 
Eccleſiaſtical  Benefices, to augment his own Revenues, tho? not within 

his own Territories. This is ſaid to be the firſt Precedent of any Pope's 
reſerving or exacting Arnats or Firſt-Fruits of all Eccleſiaſtical Digni- 

ties and Benefices throughout FErgland, extant in our Hiſtories : which 

_ tho? reſerved but for two Years by the Pope at firſt ; yetafterwards grew 

into a Cuſtom by degrees, both here in Eglumd and elſewhere. And 

thus they remain'd in the Pope, till the Act of Parliament entitled the 

Crown thereunto in King Heury the VIIIth's time t, which Queen Mary + 26 H. 8. 
afterwards reſtored again to the Pope: But in the firſt Year of Qucen ® 3: 

_ Elizabeth, an Act paſs'd, for reſtoring the Tenths and Firſt Fruits to the 

Crown. But (notwithſtanding the Report of ſome Hiſtorians touchin 

the firſt Introduction of Fir/t-Fruits into England, as aforeſaid ;) yer 

tis evident, they were paid here in Euglaud ſome hundred Years before 

that Time, as appears by the Laws ot Ina, King of the Weſt Sands, 

who began his Reign, A. D. 71 2. And by the Laws of King Edear, who. 

began his Reign 959, it is ordain'd in theſe Words, giz. Ex 0mm guide 

ingeniorum terrd ipſæ feminum primitiæ primariæ penduntur Hccleſiæ. 

The like you have in the Laws of King Cauute, who began his Reign 

1016, ſeminum Primitiæ ad Feſtum divi Martini pendentur : Siquis 

dare diſtulerit, eas Epiſcopo undecies Tae ac regi Duceuos & 

viginti ſolidos perſolvitoll. Tis ſuppos d, that Boxiface Archbiſhop of | vid. Lamb. 


Canterbury, in King Edward the IIId's Reign, was the firſt that made Ley; Sex. 

way for Popes to appropriate Aunats and Firft-Fruits in this Kingdom 
to themſelves: for this Archbiſhop, on a feign'd Pretence * that his A. D. 1230 
Church of Canterbury was involv'd in very great Debts by his Prede- 
| cellor, 
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ceſſor, but in truth by himſelf, to carry on foreign Wars, and gratify the 
Pope, procured from Pope Innocent, a Grant of the firſt Year's Fruits of 

all Benefices that ſhould become void within his Dioceſs for rhe ſpace of 
ſeven Years, till he ſhould raiſe from thence the Sum of 10000 Marks 
yearly out of the Biſhoprick. So that this Grant of Firſt-Fruzts to the 

ſaid Boniſace, ſoon after made way for the Pope to appropriate them 

unto himſelf, But in Proceſs of Time the Parliament having ſettled 
them (as aforeſaid) on King Henny the VIIIth, there was an Office there. 

+A.D. 1538. of eſtabliſh'd in London , whereby the King's Revenue increas'd ex- 
ceedingly from this Office on the Receipt of Fir/?-Fruits and Tenths. 
For now the Pope being dead, in England, the King was found his Heir 


at Common Law, as to moſt of the Power and Profit he had uſurp'd ; and 


the Rents which the Clergy paid, were now changed together with their 
Landlord : for Commiſhoners (whereof the Biſhop of the Dioceſs was 
always one) were appointed to eſtimate their Annual Revenues, that ſo 
their age and Tenths might be proportion'd accordingly. 5 5 
And thus this Revenue ſtood to the Crown, till Queen Aune taking 
into Conſideration the inſufficient Maintenance of the poor Clergy, ſent 
a Meſſage to the Houſe of Commons by one of her Principal Secretarie 
of State, ſignifying her Intention to grant the Fit Fruits and Tenths for 
the better Support of rhe Clergy; and that they ſhou'd find out ſome Means 


to make her Intentions more effectual. Whereupon an Act paſſed the Par- 


liament by which the Queen was to incorporate Perſons, and to ſettle on 
them and their Succeſſors the Revenue of the Hrſt- Fruits; but with a 
Promi ſo, that the Statutes before-mention'd ſhould continue in Force for 
ſuch Intents and Purpoſes as ſhould be directed in her Grant: and that 
this new AQ ſhould not extend to impeach or make void any former 
Grant made of this Revenue. And in Purſuance of this Law, the 

Queen did, in the third Year of her Reign, incorporate ſeveral of the 
Nobility, Biſhops, Judges, and others, by the Name of the Governors 
of the Bounty of Queen Anne, for the Augmentation of the Maintenance 
of the poor Clergy, to whom ſhe gave the Fir/t-Fruits, &c. and ap- 
pointed the Governors to meet at the Prince's Chamber in J/eſtminſter, 
or in any other Place in London or Weſtminſter, to be appointed by any 
ſeven of them, whereof a Privy Counſellor, Biſhop, Judge or Coun- 
ſellor at Law to be of the Quorum; there to conſult about the Diſtribu- 
tion of this Bounty. | 


n Repet. Gammarus the Canoniſt|, in Favour of the Apoſtolick See, aſſerts, 


be : That Annats were very juſtly required by the Pope pro conſervando de- 


fol. 34. cenni Statu; and compares it to Aaron the High-Prieſt's receiving the 
Tithe of Tithes, the Tithes of ſuch Tithes as were given to the other 
Prieſts : adding withal, that Aunats are of very great Antiquity, For 
this Revenue was long fince granted to the Pope, when he had not ſuch 
large Poſſeſſions as he now has, but was at a vaſt Charge and Expence in 
maintaining his ſpiritual Pride and Dignity : and, therefore, Aunats were 
at firſt only impos'd on ſuch vacant Benefices as he himſelf conferr'd, and 
afterwards on all others by degrees; which, Heſticuſis ſays, was often 


complain'd of as a very great Grievance. And it is an Obſervation of no 


leſs Truth than Antiquity, That there never was any Invention that ever 
brought more to the Pope's Treaſure than this of Aunaàts. 

At a Parliament held at Carli/ſe, great complaint was made of the Op- 
preſſion of Churches, &c. by William Tefta (call'd Mala Teſta) the 
Pope's Legate, in which Parliament the King, with his Barons aſſent, 
deny'd Payment of Firſt-Fruits, and to this effect he wrote to the Pope: 


whereupon the Pope relinquiſh'd his demand, and the Firft-Fruits were 
for two Years, by that Parliament, given to the King. 


Of 


of Practice, it the Suit proceeds, is the Demanding and Gi 
n ving in of what the Cizi/7ans call Perſonal Anſcvers, which 
are made in Writing to the ſeveral Articles or Poſitions of a Libel, or to 
any other Judicial Matter exhibited in Court: And theſe Anſwers 
ought to be made in very clear and certain Terms; and upon the Oath 
too of the Perſon that exhibits them *, unleſs it be in a Criminal Cauſe, * Gail. b.! 
wherein no one is bound to accuſe himſelf, For Perſonal Anſwers arc obſ. 79. n. 10. 
therefore provided in Law, that by the Help of them the Adverſe Party 
may be reliev'd ab onere proband; t:+ Therefore they ought to be made | ail. lib. i. 
1 ie 3 : , ; obl. 79. n. 5. 
pure & ſimpliciter by the Words of Credo or non Credo, or the like +. 4 C. 4. 59. . 
And this ought to be done, that the Adverſe Party may certainly know 2. Gloll. ibi 
what he ought to prove, tho' theſe Anſwers are 3 given in con- 1 me, 
trary to good Practice (I think) after Publication of the Depoſitions of 
Witneſſes, even till a Concluſion of the Cauſe, in order to get the Truth 
from the Perſon himſelf; and if theſe Anſwers are not clear, full and 
certain, they are deem'd and taken in Law as not given at all, and 
upon a Motion made the Judge ought by an Interlocution to enjoin new 
Anſwers, it being the ſame Thing to give no Anſwer at all, as to give a 
general and inſufficient Anſwer “. | D. II. 1, 
A Perſonal Anſwer, therefore, ought to have three Qualities in it, “ 
21. Firſt, It ought to be pertinent to the Matter in Hand. Secondly, It 
ought to be abſolute and unconditional. And, Thirdly, It ought to be 
clear and certain. That Anſwer is ſaid to be made abſolutely and ſimply, 
which is made without Shiftings and Doublings ; and to which nothing is 
or can be added. And hence 'tis, that in the Imperial Chamber this 
vulgar Anſwer is not admitted, iz. J do not believe it as the Matter is 
propounded and alledg d. or in Latin thus, non credo ut ponatur. And the 
Reaſon of this Non-admiſhon is, becauſe of its great Uncertainty f. f Gail. lib. 1. 
7 Nor is ſuch an Anſwer as this ſufficient, iz. That ſuch Poſition concerns obl. Se n. 7 
. the Fatt of another Man: Aud, therefore, no Anſwer ought to be gicen 
| - thereunto. But ſuch an Anſwer is good and valid, according to the com- 
mon Rules of Practice #, tho' it be not ſo in the Imperial Chamber: Be- + Cloſf. in e. 
cauſe of another's Fact we may probably be ignorant; and a Perſon ought 2. vi. 2. 9. 
rightly to article and propound touching his own Act, and not touching 
that of another Man. But when he is ignorant of another's Act, he may 
deny the Poſition without incurring the Danger of Perjury : And this 1s 
practisd in the Imperial Chamber as well as in other Courts, to avoid i 
and put an end to the Ambages of Law-Suits. And for the ſame Reaſon i 
in the ſaid Chamber, and other Courts of Law, other Anſwers that - 
are ſufficient of Common Right, are not admitted there, As when they 
are made to a Poſition too general, negative, obſcure, doubtful, im- 
poſſible, captious, criminal, manifold, and the like fl. 'Tho' the Parties + Glo. in c. 
are by ſuch ſort of Anſwers uſually wont, thro" Fraud and Malice to %%% 
protract Law-Suits ; yet the Judge ought to be circumſpe&, that the“. 
Party be not injur'd by a Projuennet Anſwer; in which Caſe Recourfe 
. ought 
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ought to be had to the Common Law and Rules of Practice; and the 
party ſhall not be compelled to anſwer, it the Polition be ſo captious, that 
8 Perjury would probably enſue by ſuch an Anſwer “. 
. il 2% % But, in the Imperial Chamber, regularly a Poſition of Law wants no 
& 34. Anſwer; nor is an Anſwer given thereunto : Whereupon if the Poſition 
be founded on the Common Law, it is a valid Anſwer to ſay, That it is 
e, 4 Poſition of Law : Becauſe ſince the Law is certain, there is no need 
agg $64 of Proof, and conſequently no occaſion of giving an Anſwer to it f. 
C. 9. 2. n. 15. But 'tis otherwiſe in a Poſition founded on a Cuſtom. For tho! it be the 
Municipal Law of that Place, where ſuch Cuſtom prevails, yet this 
vi. 1. 4. 1. Cuſtom conſiſt ing in Facts t, and, Facts being never preſum'd, the ſaid 
Cuſtom ought to be prov'd: And, conſequently, the Party ought to an- 
* Bart. in 82. ſwer to ſuch a Polition *. If the Polition contains ſeveral Heads, a diſtinct 
C. 59%, Anſwer to each particular Head ought to be admitted; and the Party may 
138 de confeſs in Part, and deny in Part I: But the whole Poſition being partly 
renn 2s, nnd partly falſe, cannot be denyd in ſolidum without Perjury. 
As for Example, if any one in an Allegation propounds and ſays, that 
Twenty Pounds are due to him, the Narrata of the Poſition as nar- 
rated, according to the common way of Pleading, ought to be deny'd, 
| if only Ten Pounds are due: So that ſuch an Anſwer ought not to be 
bor” ag 3 had and taken for a fimple Anſwer f. | 
vi, 2. 10. v. But we ought do diſtinguiſh, whether a Poſition contains the Sum or 
Sg/llatim. Quantity, or the Quality only of ſome Matter in Demand. In the firſt Caſe 
a Poſition partly falſe and partly true cannot imply be deny'd without 
Fear of Perjury ; becauſe in Judicature an Interrogation de toto is under- 
ſtood to be made touching every Part thereof: And after the ſame 
manner an Anſwer de toto is deem'd to be made touching every Part there- 
P. 44. 2. . of; becauſe a Part is in the Whole *: Wherefore if a Man denies a Thing 
. 31.1. 78. to be his, he alſo ſeems to deny it to be in common due to him f. 
Skilful Advocates, to take away all Difficulties, are wont to add a 
Clauſe to Poſitions, that contain a certain Quantity, 2. If the Defen- 
{© dant does not believe the Sum Articulate, let him anſwer de quant 
* credat ; that is to ſay, how much he does believe to be true: For 
otherwiſe by a /tmple Negative Anſwer, he ſhall not be excuſed from 
the Guilt of Perjury. | Dy 
In the ſecond Caſe the whole Poſition is rightly deny'd. As for Ex- 
ample : If it be propounded and alledg'd, That Titinus has made a pure 
and abſolnte Promiſe, whereas in Truth the Promiſe is /ub Conditione vel 
in diem: Becauſe properly ſpeaking a conditional Debtor is not a 
Debtor: And by this Means another 'Thing and a different Fa& is 
} Corar.Ref. Propounded t; ſo the whole may be deny'd. Again, I remember, it has 
lib. i. c. 2 n. 3. been a Doubt, whether the following Anſwer be a certain and 
N yer, wiz. Ido not believe the Poſition or Article to be true, 
unleſs it be proved. But, according to Baldus, it has been held by a 
Majority of Voices, 'That this kind of Anſwer is not only ſufficient, but 
it is very Prejudicial to the Reſpondent: For by ſuch a kind of Anſwer, 
if the Article be afterwards proved, there is a kind of geminata Proba- 
tio induced, iz. an Anſwer by Confeſſion, and an Anſwer by Teſti- 
mony of Witneſſes. And the Effect of ſuch a geminata Probatio is, that 
the Perſon caſt in the Suit cannot appeal, becauſe he that confeſſes a 
*C. 7. 65. 2. Matter in Judgment, cannot appeal the Cauſe . And this Concluſion 
is founded on the Force of the Word /, or unleſs, in the Anſwer; 
which always avers or affirms ſomething, if a Negative Sentence goes 
before it. Hence Matrimony de præſenti is contracted by ſuch Words as 
theſe, tho' the Words do import a Habit, and not an A& of the Future 


'Tenſe 5 
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Tenſe ; for this Word 1/7 in a negative Sentence or way of Speech has 
the Force of an Affirmative. TIS. 

It is alſo a receivd Opinion among the Doctors, That this is a ſuffici- 
ent Anſwer, %s. I believe it to be contain'd in ſuch an Inſtrument or l vi- 
ing, When the Poſition of the Libel mentions a certain Inſtrument or 
Writing; otherwiſe it is not: And ſuch a kind of Anſwer ſhall be 
deem'd either Mirmatice or Negative, according to the Tenor of the 
Doed or Inſtrument referr'd to *. For the Thing referr'd to with all its 
Qualities is deemd to be inherent to the Thing referring; and that, 
which is inferr'd from a Relation, is ſaid to be truly and properly ſo. 
For to declare a Thing expre//y as by a Relation had to another, is the 
ſelf-ſame Thing, when it appears from the Thing referr'd ; otherwiſe 
the Thing referring is null and void. But ſuch an Anſwer as this is re- 
probated and diſallow'd of in Law, 27g. © I do not believe it, unleſs the 
_ © Deed or Inſtrument appears; becauſe ſuch an Anſwer docs not relieve 
the Adverſe Party from the Obligation of proving the ſame, according 
to Bartolus f. ; 

Anſwers ought to be made before the ſame Judge, before whom the 
Poſitions were produc'd and exhibited, or elſe before Commiſſioners 
nam'd by him, leſt the Continence of the Cauſe ſhould be divided; or, in 
other 'Terms, leſt there ſhould be a diſcontinuance of the Cauſe. In 
preparing and giving an Anſwer it is neceſſary, That the Party Reſpon- 
dent ſhould be preſent in Court, and be Perſonally admonih'd by the 
Judge to anſwer ſuch Poſitions on the Judge's Examination or Interrogation 
of him ; otherwiſe he ſhall not be reputed Contumacious for not giving 
an Anſwer ; nor ſhall thoſe Poſitions be held and taken as confeſs'd. It 
is a good Caution, before a Man makes or gives an Anſwer, for him to 
premiſe ſome Exceptions and Proteſtations at the Head of his Anſwer, leſt 
he ſhould prejudice himſelf in his Right by /mply anſwering thereunto : 
And let himſelf alſo take Care, that the Judge makes an Iuterlocutory 
Decree thereon. A Perfon making a /emple Anſwer to the Poſitions of the 
Adverſe Party, ſeems to confeſs all the Qualities and Coherences there- 
of according to the aforegoing Interrogation made +. 


Of Apparitors aud their Offices. 


er PARITORS are ſuch Perſons as are always ready at 
Hand to execute the proper Orders and Decrecs of the Ma- 
wp 4 WK giſtrate or Judge of any Court of Judicature ; and they 


FG] 2 L conſtantly wait in Court to make a due Return or Report 


of what they have done in Purſuance of ſuch Orders and De- 
crees, and to receive ſuch other Commands as the Judge ſhall pleaſe to 
iſſue forth * : For, without the Decree and Order of the Judge, no one 
ought to be arreſted, ſummon'd or puniſh'd in any wiſe ; and ſuch an 
Apparitor, as ſhall attach any Man's Perſon or Goods without the Man- 

atory Letters of the Court, may with Impunity be reſiſted with Force ; 
but if he has the Mandate or Order of the Court for ſo doing, he ought 
not to be reſiſted with Force, tho he does exceed the Bounds of his Com- 


*Guid. Decif. 
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miſſion, 
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miſſion, but ſuch an exorbitant Execution thereof ought to be puniſh'd 
by the Court *, as in Holland and other Places. | | 
here was heretofore among the Romans a College or Body Politick of 
thoſe Men commonly called J;xecutors, over Which there preſided a Dean 
and a Sub-Adjutor, in Latin tiled Primi-Scriniust, whoſe Buſineſs it was 
to aſſign and appoint ,4pparizors ; and out of this College or Body Politick 
Apparitors were always taken and made Choice of: And over theſe 
the Judges had formerly ſo great an Authority, that if they treſpaſs'd 
or oflended in their Office, they could puniſh and even remove them 
from thence, and ſubltitute others in their Room. "Theſe Apparitors 


were anciently in Latin term'd Viatores tt, Littores, Accenſi, and alſo 
Hratoſes: But in Proceſs of J'ime they were ſtiled Executors and 'Of- 
'* ficials 4; and might be remov'd at the Pleaſure and Diſcretion of the 


Judge. And having different Titles and Appellations according to the 
reſpective Magiſtrate, unto whom they gave Attendance : They were 
in this manner called Ce/ariani, Catholict, Prefettiani*, Prafectorii, 
Magifteriani, Anguflani, Prefidiales, Rationales, and the like. But 
in latter Ages they have been in Latin termd Bajuli, Maſſarii, Bedelli 


„ Biruarii, Oftuarii, Nuntii t, Sercientes, and the like; their Office being 
- to wait on the Magiſtrates, and to attend on Judges and Rectors of Pro- 


vinces, At this Day Eccleſiaſtical Judges chuſe their own Apparitors, 
which by the Statute of 21 H. 8. ch. 5. and by 138th of King Fames's 
Canons are therein called S$1mmoners or Femmners; and theſe they may 
remove at Pleaſure if they misbchave themſelves in their Office; and 
(according to ſome Mens Opinions) they are oblig'd fo to do. 

The proper Buſineſs and Employment of an Apparitor then is, ac- 


cording to the Novel Conſtitutions, to convene and cite Defendants into 


Court, to introduce the Proceſs emitted by the Judge, and to admo- 


niſh or cite the Parties in the Production of Witneſſes, and the like; 

the preparing the Proceſs being now more the Buſineſs of the AGnary 
than the Apparitors, tho it was otherwiſe formerly. And thus do theſe 
Perſons ſerve all ſuch Proceſſes as do iſſue out of Spiritual or Eecleſiaſti- 
cal Courts; and, as Meſlengers, do ſummon Offenders and others there- 
unto in order to make their Appearance therein, as Occaſion ſhall re- 
quire. To prevent all Grievances and Exceſſes, which may happen by 
the Beadles or Apparitors of Deans and Archdeacons, it is provided by 


t. 2 Provincial Conſtitution in Lindwoodt, That when ſuch Beadles or 


Apparitors do go to the Houſes of Rectors, Vicars, Pariſh-Prieſts or 
others not having a Parochial Cure, on the Execution of ſuch Mandates 


as are directed: to them, or on my other Buſineſs touching the Office of 


* VI. 1.16; 6; 


a Dean. or Archde:icon, they thall not demand any 'Thing of them on 
the Account of Procurations or any other Service relating to the Dut 

and Office of ſuch Apparitor in reſpe& of executing their Mandates, 
ſince he, that ſends them, is bound to reward them for their Service *. 
But let them content themſelves with Thanks; receiving only ſuch Meat 
and Drink (by way of Hoſpitality) as ſhall be ſet before them by ſuch as 
receive them. And likewiſe they ought not to execute thoſe Precepts 


by /mmple Meſſengers or Sub-Beadles, but in their own Perſons, becauſe 


ſuch Apparitors are ſworn to execute all Matters belonging to their 
Office with Fidelity; and ſo cannot execute them by others f. But 
ſometimes a Mandate is committed to them, which they may execute 
either by others, or elſe in their own Perſons: And in this Caſe 'tis 
ſufficient for them to execute the ſame by others; provided it be done 
according to the Rules of Law and Juſtice, otherwiſe their Principals 
have no Plea of Excuſe. So likewiſe it is provided by the aforeſaid 

Canon 
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Canon of King 7ames, that Apparitors ſhall by themſelves faithfully 
execute their Offices, and ſhall not by any Colour or Pretence whatever 


69 


ſuitor or cauſe their Mandates to be executed by any Metlengers or Sub- 


ſtitutes without good Cauſe, to be firſt allow'd and approv d by the Or— 
dinary of the Place: And ſo the Law ſtands at preſent. And morcover 
by the ſaid Provincial Conſtitution it is enacted, That ſuch Beadles or 
Apparitors as thall act contrary thereunto, and be found Burthenſome 
td Injurious to Perſons under their Maſters Juriſdiction, ſhall be firſt 
and principally puniſh'd by their Maſters, the Deans or Archdeacons. 
And it they ſhall not puniſh them, then their Superiours the Biſhops or 
their Officials may do it, not only in Caſe of Negligence, but (accord- 
ing to the Doctors“ by way of ſimple Oherela or Complaint : And, 
moreover, they ſhall be obliged h Farc, or by a Declatory Sentence, 
to reſtore ''wotold to the Parties. But, by the above-mentioned Canon of 
King James, the Abuſes and Grievances pretended to be committed by 
92 S1ummoners or Apparitors, are beſt redreſsd, as being moſt in 
Ulc.. | | | 

And asit is provided by another Provincial Conſtitution in Lindwood t, 
hat no Hagan Bilhop ſhall have more than one riding Apparitor in 
his Dioceſs, and that Archdeacons in their Archdeaconries ſhall not 
have ſo much as one riding Apparitor, but only a Foot-Meſlenger ; fo it 
is decreed and ordaind by the aforeſaid Canon enacted for reſtraining the 
Number and Multitude of Apparitors, That no Biſhop or Archdeacon, 
or their Vicars, Officials or their inferiour Ordinaries ſhall depute or 
have more Apparitors to ſerve their reſpective Juriſdictions than either 
they or their Predeceſſors had or were accuſtom'd to have thirty Years 
before the publiſhing of theſe Canons or Feclefiaſtical Conſtitutions. 
But tho a Biſhop could not have more than one riding Appariror, yet he 
might have ſeveral Foot-Officers, according to the Doctors 4, eſpecially 
if there was a Concurrency of Juriſdiction between him and the Arch- 
deacon : But an Archdeacon ought not to exceed his Biſhop in the 
Number of Apparitors. Biſhops, deputing more Apparitors than the 
ought to have, ought to be firſt admoniſh'd by their Superiour to diſmit 
them; and if they ſhall then refuſe to diſcharge the exceeding Num- 
ber, they ſhall according to this Conſtitution be ſuſpended ab Officio & 
Bencficio, till they remove the ſaid Number, from their Employment. 


*in cap. 11, 


X. 1. 31. 


T Lid. 3- Tit. 


22. Cap. 7. 


+. Dd. in I. It. 


X. 1. 31. 


But neither the Number nor the Diſtinction of riding or walking Appari- 


tors is now much regarded, but as the Convenicncy of ſerving the Proceſs 
requires. By this Conſtitution theſe Apparityrs could not ſtay longer 
than one Night and a Day with the Rector or Vicar of any Church in 
any one Quarter of the Year, at the Charge of ſuch Rector or Vicar, 
unleſs they were ſpecially invited thereunto by ſuch Rector or 
Vicar. | | | 

The Cizilians have ſo low an Opinion of a Beadle or an Apparitor, 
that they call him Animal tantum rationale ; by which it may be in- 


ferr'd that he is of a meaner Capacity than a Sheriffs Officer: And, 


therefore, ſince he is ſuch an Incomprehenſible, tis fit the Court ſhould 
not be troubled with many of them, which they uſually employ'd till 
the Number was reſtrain'd by the aforeſaid Canon. Nor are the Bea- 
dles in the two Univerſities of much ſuperior Character to theſe Two- 
legg'd Animals, tho they are for the ſake of large Fees and other Per- 
quiſites of their Place uſually choſen out of the Students of thoſe two 
Bodies: For they are generally ſpeaking ſuch idle Perſons as have ac- 


quir'd an Intereſt among the Maſters of Art by Drinking, and other 
looſe Ways of Converſation ; and ſhould they not be choſen hereunto, 


being 
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being fit for nothing elſe but to carry a ſilver Staff before the Vice 
Chancellor and others in thoſe Places of Learning ; they muſt live and 


dye Drones in their Colleges. "Therefore, the State of Learning in 


thoſe Bodies is much to be lamented, when Men are ſuffer'd to continue 


*Lib. 5. Tit, 
1 7. cap. 4. 


in thoſe Societies for no other End and Purpoſe than for the Exerciſe of 
ſo mean and ſervile an Employment; and what is more to be deteſted, 
ts, that theſe idle and debauchd Wretches ſhould be permitted to hold 
their Fellowſhips with ſuch low Services, and under ſuch Circumſtances 
as ſcandalize a good Education. 

By a third Conſtitution in Lindwood *, all Beadltes and Apparttors, 
belonging to Deans and Archdeacons, are forbidden under any Pretencs 
of their Office in their own Perſons to pronounce any Sentence of Ex- 
communication, Suſpenſion or Interdict o/ proprio; or to denounce and 
publiſh any ſach Sentence pronounc'd by Deans and Archdeacons with- 
out the ſpecial Mandate or Letters Denunciatory of their Maſters. And 
if they ſhall preſume to act contrary hereunto, Sentences thus pronounc'd 
ſhall be null and void #pſo Jure in ſuch a manner, that they necd no 
Exception thereunto ; nor ſhall they be obſerv'd by thoſe againſt whom 
they arepronouncd, ſince in Truth they do not bind, as being pronounc'd 
by Perſons, that have not the Power of Excommunication, and the like. 
And ſuch Beadles or Apparitors as ſhall offend herein, and be found 
Injurious and Burthenſome to their Maſters Subjects herein ſhall be 
greatly puniſh'd according to theQuality of their Offence, and be oblig'd 
to reſtore 'I'wo-fold to the Perſons aggriev d hereby. | 

But tho an Apparitor be an Eccleſiaſtical Officer, and is, therefore, 


| uſually puniſh'd according to the Laws of the Church; yet he may be 


Mor. Rep. 
p. 541. 


+ Mor. Rep. 
p. 1225. 


* Rolls Abr. 
p. 92+ Crok, 
ad Rep. 3 51. 


puniſh'd by the Temporal Courts for any Falſhood in the Execution of 
his Office; and of this I ſhall give ſome Inſtances. An Apparitor came 
to the Church, and inform'd the Parſon, That he muſt pay the Tenths 
to ſuch a Man, and at ſuch a Place, which was four Miles diſtant from 
his Church; and the Biſhop certify'd the Eccleſiaſtical Court under his 
Seal on the Non-payment of them, that he refus'd to pay them accord- 
ing to the Statute of the 26th of H. 8. chap. 3. And thereupon ano- 
ther Parſon was admitted and inſtituted into his Living; becauſe by that 
Statute, where the 'Tenth is due and demanded by the Biſhop, or ſuch 
as ſhall be intruſted to collect it; or by his Miniſters, Servants or Offi- 
cers ; and, being not paid then, on ſuch Certificate, the Incumbent is 
tpſo fatto depriv'd, But it was reſolv'd, that the Demand was not made 
according to the Statute, and the Summons to pay them not in Pur- 
france thereof: For the Demand ought to have been made by one, 
who has an Authority to receive them, which an Apparitor had not; 
And they held the Demand not good, tho' the Biſhop certify'd it to be 
duly made f. And in the Caſe between the Queen and Ylanch it was 
reſolv'd, That the Biſhop's Certificate on the Incumbent's Refuſal to pay 
his Tenths, is not Peremptory but Traverſable; and that the Demand 
of the Tenths muſt be made at the Incumbent's Houſe, and the Refuſal 
muſt be there +. | 
If a Monition be awarded to an Apparitor to ſummon a Man to pay 
ſuch Expences of Suit, as are tax d and aſſeſſed by the Court; and he, 
upon the Return of the Monition, avers, 'That he had ſummon'd him, 
when (in Truth) he had not; and the Defendant be thereupon excom- 
municated, an Action on the Caſe at Common Law will lye againſt 
ſuch Apparitor for the Falſhood committed by him in his Office *, be- 
ſides the Puniſhment inflicted on him by the Eccleſiaſtical Court for ſuch 
Breach of 'T'ruſt. So if an Apparitor does falſly and maliciouſſy Colore 


OAcii, 
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Mcii, cite a Man into the Conſiſtory Court upon a Fame of Inconti- 
nency ; and the Party is diſcharg'd upon his Anſwer given to the ſaid 
Charge: The Perſon cited ſhall have the like Action, becauſe it ſhall 
be intended, that he did it without a legal Proceſs *. And this Puniſh- ho * | 
ment by Action ſeems more proper than what was inflicted on the Arch- GL Reb. f 
biſhop's Ypparitor by Bogo de Clare in the Eighteenth Year of K. Edward 281. | 
the Firſt, who having had a Citation ſerv'd on him in Parliament Time, [ 
3 17 his Family made the poor Apparitor ext both the Citation and i 
the Wax, | | | 
And as the 'Temporal Courts may puniſh an Apparitor, fo they may 
likewiſe take Notice of his Fees: For if he ſhould libel in the Spirt- 
tual Court for his uſual Fees, a Prohibition will lye upon a Suggeſtion, 
That the Fees which he claims arc not due by Cuſtom or Preſcription. 
And, therefore, the ſafeſt way to ſue for ſuch Fees in the Eccleſiaſtical | 
Court is to libel upon the Canon, which eſtabliſhes thoſe Fees, leaſt the i 
Temporal Courts ſhould impeach their Proceedings. | 9 
Apparitors are ſo called, quia faciunt Reos apparere in conſpectu Ju- | | 
dicim : And theſe Perſons are mention'd in ſeyeral Places of the Ju- | „„ 
ſtiniam Code, as may be ſeen from the Laws quoted here in the Margin f. Cc. 1.3.33 5. | i 
But tho an Apparitor imports the ſame Thing as a Miniſter ; yet every C. 10. 1. 5. 1 
Miniſter is not an Apparitor: So that there is this Difference between i 
an Apparitor and a Miniſter, viz. An Apparitor is he that adminiſters | | 
a Publick Office in the executing Judicial Proceſſes: But a Miniſter | = 
may be a Private Perſon ſent to execute any Orders; and is often the = 
ſame as a Private Servant 4. Tho the Word Miniſter ſometimes de- l 


<A. DO Wes — 
— 


7 0 8 VI. 1. 16. 9. 1 
notes an Office, as that of a Prieſt or Deacon * ; and ſometimes it is put * 24Dif..c.3. | 
for a Rector of a Pariſh f. | | 1 VI. 1.16.9. | 

| . v. Miniſter. | 
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1 
{I I. 


Of Appeals, their Efſefts and Incidents belong- 
ing to them. | 


$3S%L25%N treating of Appeals I ſhall here in the firſt Place enquire, 
wbwhat an Appeals is; and by what Law it was invented : i 
J and introduc'd. Secondly, I ſhall conſider the Effects and | 
Force of an Appeal; and explain what the Office of the | I 
judge ad OQuem is. Thirdly, I ſhall ſhew, what is to be — 
8 done, if there be not a local Judge of an Appeal. Fourthly, ys 1 
I ſhall conſider to whom the Rector of every Univerſity, Corporation or | 
Body Politick ought to appeal. Fifthly, I ſhall enquire, whether the 
Party aggriev'd may (omitting an Appeal) have an Action ad ITnterefſe 
againſt the Judge, on the Account of the Iniquity of his Sentence ; and | 
whether the Judge be oblig'd in Foro Conſcientiæ to render Satisfaction | i 
for the Injury done. . . 
Nov in reſpect of an Appeal from a Definitive Sentence, an Appeal 
is commonly defin'dto be a Judicial Right, whereby the former Sentence 
is for a while extinguiſh'd ; and the Cognizance of the Cauſe devolv d 
to the Superiour Judge, in other 'Terms called a Judge ad Cuem. But | 
this Definition in my Opinion does not well explain the * : | TY 
| Fudlicia 


J Bart, in I. 
$5- . 


* Abb.in c. 
«X32; 28. & 
in cap. 3. X. 
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Judicial Appeal: Wherefore I ſhall define ſuch an Appeal to be a Proc o- 
(tion from an Inſeriour to a Superiour Judge, whereby the Juriſdiction 
of the Inferiour Judge is for a while ſuſpended in reſpect of the Cauſe, 
wherein it is appealed ; the Cognizance ot the Cauſe being devolv'd to the 
Superiour Judge f. In this Definition the Term Provocation is made uſe 
of as a G, becauſe the Word Prot cation is a more compreheniive 
Term than the Word Appeal. For a Procecation is every Act, whereby 
the Office of the Judge or his Afliſtance is ask'd and implord: A 
Provocation including both a Judicial and an [ixtra-jmdicial Appeal. 
But an Appeal according to the proper Signitication thereof contains 
only a Judicial, and not an  FExrra-jmdicial Appeal . So that 
an Appeal (you ſee) is 'I'wo-fold, iz. Judicial and Extra- Judi 


cial. That is ſtiled a Judicial Appeul, which is made from a Sentence 


pronounc'd in a Judicial Manner, or in a Court of Judicature: And 


that is called an Fxrra-judicial Appeal, which is not made and inter- 


4D. 49-4-1.3. 


+ X. 2.28.51. 


D. 49. 1. I. 3. 


*Phil.in Rub. 
Je App. | 


pos'd from a Judiciul Sentence, but from ſome Fxtra-judicial Acts or 
Decrees or other f. And it may be defin'd to be a Progocation from an 
Inferiour to a Superiour Judge on the Account of ſome preſent or future 
probable Grievance not inflicted in a Court of Judicature +. And this 
kind of an Appeal, as well as the other, if the Grievance be likely and 
probable, transfers the Cognizance of the Cauſe to the Superiour Judge: 
So that (pending the Appeal) nothing can be attempted in Prejudice of 
the Appellant : And, therefore, in the foregoing Definition (I think) 
theſe Words ought to be added, cg. In regard of ſome Grienance alrea- 


dy inſ'itied or likely to be inflicted; For the immediate Cauſe of an 


Appent is ſome unjuſt Grievance or the like, which is inflicted on the 
-/ppelſant by the Judge a Ono. Therefore, in this Definition, I ſay, 
from an Inſeriour to a Superiour Fudge; becauſe it is of the Nature of 
an Appeal, that it ſhould be made from an Inferiour to a Superiour 
Judge f. For it is not reaſonable, that an Inferiour Judge ſhould cor- 
rect the Error and Miſtake of a ws nag Judge, but rather on the con- 
trary : And Cuitom cannot introduce this Method, g. That an Ap 
peal ſhould be made to an Inferiouror Equal Judge from a Supericur“. 
And, Laſtly, it rightly follows on this Definition, That an Appeal be 
made in regard and by reafon of ſome Grievance already inflicted or 
likely to be ſo: Becauſe a Perſon may not only appeal from a Gric- 
vance, but even from a future Grievance, if ſuch a Grievance will pro- 


| bably accrue f, as I ſhall ſhew by and by, when I proceed to declare 


| DJ. inc.59- 


EX. 2:23.59 
Dd in l. 5. 
D. 1. 1. 


12 Q. 6. 30. 


& 


when ſuch an Appeal has Room. | 

The efficient Cauſe of an Appeal is the Law of Nations 4 ; a Judicial 
Proceſs itſelf being entirely ſaid to have its Original from the Law of 
Nations: And thus an Appeal was invented, and by very ancient Uſage 
introduc'd as a Remedy to relieve Perſons from Grievances inflicted on 


them by Judicial Officers, leſt that Men ſhould have their Rights in- 


juriouſly taken from them by an unjuſt Judgment or Sentence pronounc'd 
againſt them either thro' the Malice or Unskilfulneſs of the Judge *. 
And by this Means every Perſon Judicially aggriev'd by the Judge, is 
by the Law of Nations permitted to appeal, and is in no wiſe prohibj- 
ted, whether the Party condemn d be the principal Litigant or not ; 
provided it be his Intereſt to have ſuch unjuſt Sentence reversd F; As 
a Proctor or any other Perſon that acts by the Commiſſion or Warrant 
of another. Hence it appears, That a Tutor, Legatary, Fidejr;ſor, 
and Vendor, who is liable to an Eviction, are not prohibited the Benefit 
of an Appeal i. But it has been a Queſtion, Whether a third Perſon 
pro interefſe [uo may appeal from a Sentence pronounc'd inter alics ? 

i For 
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For the Solution of which Queſtion we are to diſtinguiſh in theſe three 
Caſes, Firſt, Whether he be willing to proſecute the Appeal, which is 
interposd by another; and, if he will, then he ſhall be admitted to 
the Proſecution thereof, tho' he has not appealed himſelf * : Becauſe ,. 4% "5 
the Appeal of the principal Party before the Execution of Sentence is 
aiready ſuſpended, and a Way laid open for all Perſons aggriev'd thereby 
to relieve themſelves ; ſo that it is not neceſlary for them to make ano- 1 
ther Appeal f. In the ſecond Cafe, if the Party will adhere to the %- | Pld. in 1.6. i 
peal of another Perſon pro interefſe ſuo, he may do it; provided he does ,,“ 
within ten Days ratify and approve the Appeal thus interpos'd by another 
Perſon: For tho' the Party intervening pro #nterefſe ſuo be not oblig'd 
to appeal within ten Days; yet he is bound to adhere to the Appeal of 
another Party within ten Days, and to ratify the Appeal thus inter-  __ 
pos d 4. In the third Caſe, if the Party intervening pro intereſſe ſuo, 8 
principally appeals from the Sentence pronounc'd againſt the principal 
Party in the Cauſe, he may do it: But here he ought not only to in- | 
terpoſe his Appeal within ten Days, but he ought 415 in apt and proper 4 
Terms to expreſs the Cauſes of his Appeal, and the Grievances inflicted 
on him “. | 
It has been ſaid, That a third Perſon may appeal pro intereſſe  ſuo, | 
if his Intereſt be concern'd and injur'd by a Sentence : And tho' the Sen- I D.49 1 4.2. i 
tence ſhall be confirm'd in reſpect of the Defendant's being caſt thereby, 
if he does not docere de ſuo Jure; yet it ſhall be revers'd in regard of a 
third Perſon making a juſt and reaſonable Appeal. In a Cauſe between 
the Biſhop of A. on the one Part, and the Monaſtery of B. on the other 
Part, divers Sentences were given, touching the State of the Monaſtery, 
for the Biſhop. It was hercupon appeal'd to the Pope: Whereupon 
the Biſhop of C. by his Meſſengers ſaid, That the Church of Y. was 
grievouſly injur'd and prejudic'd by thoſe Sentences, to which Church 
the ſaid Monaſtery did belong; whereupon the ſaid Sentence ought not to 
be demanded to Execution 2 the Biſhop of A. Hereupon ſeveral Things 
were alledg'd before the Pope ; but on the Part of the Monaſtery Rea- 
ſon was ſhewn why the ſaid Sentence pronounc'd for the Biſhop ſhould 
be annull'd. And, therefore, as to the Monaſtery the Pope confirm'd 
the Sentence, with an Order to the Judges, commanding, That if the 
Appeal for. the Church of D. did appear to be well-grounded, and if the 
Bilhops Meſſengers would proſecute the ſame within a legal Time, they 
ſhould defer the Execution of the Sentence, that the Church of D. might 
not be injur'd in reſpect of its Eſtate. And thus an Appeal principally 
operates two Effects, cg. a Suſpenſion of the Sentence, and a Devolu- : 
tion of the Cauſe f; which brings me to the ſecond Head propos d here to 1 f ne. 
be treated of, ig. To declare the Effects and Force of an Appcaall. 
And here I muſt obſerve, That the firſt Effect is threefold, foraſmuch 
as it ſuſpends the Sentence and Juriſdiction of the Judge as to that Cauſe 
wherein it is appeal'd ; and likewiſe tolls the Preſumptiou, which was in 
Favour of the Sentence pronounce'd. Indeed, it has been ſaid, That an | 
Appeal extinguiſhes the Force of a Sentence * ; but this can only be . 48.16-r. 
underſtood to be intended for the preſent Time: Becauſe if it did np pore "Tg : 
extinguiſh a Sentence, ſuch a Sentence would not re-aſſume its Strength 
and Force again by the Appellant's not proſecuting his Appeal. For the 
Law ſays, that a Sentence ſhall remain firm and valid, i the Appellant 


——— 9 * 
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does not proſecute his Appeal. But an Appeal does not always operate 
theſe Effects. As for Example-ſake, if an Appeal be ſubſequent to a 
Sentence of Excommunication, the Fr is not ſuſpended f. Abb. in cap 
ect of a Devolution; becauſe it de- ra. n f. 
| | volves 


But then the Appeal operates the 15 
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volves the Cauſe to a Superiour Judge, and tolls the Preſumption in Fa— 
vour of a'Sentence. And tis the ſame 'I'hing, when it is appeal'd from the 
Nullity of a Sentence. For ſuch an Appeal does not ſuſpend the Force of 
the Matter pronounc'd, ſince it does not ſubliſt /a7s 5ribys ; But then it 
only operates the Effect of a Devolution, it devolving the Cauſe to the 
Superiour Judge ; and in this reſpect it may be appeal'd from a Sentence, 
that carries a Nullity along with it. | 

But an Appeal does not ſuſpend the Juriſdiction of a Judge a Ouo, 
unleſs it be in that Cauſe, wherein an Appeal has been interpos d“. For 
ſucha Judge may procced in all other Cauſes, and I may be conven'd 
before him in another Cauſe (notwithſtanding my Appeal) unleſs I re- 
cuſe him as a ſuſpected Judge: And this eſpecially holds true, if he 
be an ordinary Judge. Titius appeal'd in a certain Cauſe, and (pend- 
ing the Appeal) he was conven'd and impeach'd of ſome other Crimi- 
nal Matter than that on which he appeal'd. And the Queſtion was, 
Whether he was oblig'd to continue under that Judge (pending the 
Appeal) from whom he had appeald 2 To which it was anſwer'd, 
That unleſs he recus'd him as a ſuſpe&ed Judge, he ought to re- 
main under his Juriſdiction and Cognizance, eſpecially if he be an 
ordinary Judge, as aforcſaid. For, as I have already obſerv'd, an 
Appeal only ſuſpends the Juriſdiction of the Judge in that ſame Cauſe 
alone, wherein it is appeal'd ; and has no Regard to any other Cauſe, 
which is entirely diſtin& and ſeparate thereunto, even in reſpect of 
the ſame Perſon. And the true Reaſon of this Deciſion, was, that 
the Grievance was the immediate Cauſe of the Appeal, which Grie- 
vance might not happen in reſpect of other Cauſes: And, therefore, 
it ought not to ſuſpend the Juriſdiction of the Judge in other 
Cauſes f. | BY | 

It has been ſaid, 'That an Appeal devolves the Cauſe to the Supe- 
riour Judge, and the Judge from whom it is appeal d, commonly cal- 
led the Judge 4 Ono, remains as a Private Man in that Cauſe. For, 
in reſpect to the Superiour Magiſtrate, the Cauſe is hereby carry'd to 
him within the Space of ten Days, according to the Cipil- Lat; but 
by a Statue of the Realm here in England, within fifteen Days after 
pronouncing the firſt Sentence, for a ſecond Hearing thereof. So that 
it appears from hence, 'That an Appeal is a receding from an Infe- 
riour Judge by the Invocation of a Superiour t, under the Pretence of 
ſome Nullity, Injuſtice or Iniquity in the former Sentence; and here- 
by Litigants are reliev'd in a Judicial Manner from ſuch unjuſt Sen- 
tence, and the like. And, moreover, it is here to be noted, That an 
Appeal prevents and hinders the Effet of a Res Fudicata, ſince a 
2 paſles in Rem Fudicatam, if it be not appeal'd from 
thence, | | 

Appcals may happen to be made on various Accounts, and for ſeve- 
ral good Reaſons; becauſe whenever any one is aggriev'd and afflicted 
by a Judge, or elſe thinks himſelf ſo, there is Room for an Ap- 
peal. And a Judicial Appeal is ſometimes made before a Sentence 
pronounc'd f, and ſometimes afterwards. If it be made before a Sen- 
tence, it is either made from a Grievance or an Interlocutory Decree : 
And if it be appeal'd from a Grievance, it is either appeal'd from a 
Commination of the Judge, or elſe from ſome Nullity and Irregularity 
in the Proceeding, which cannot be repair'd by a Sentence. Now that 
a Judicial Appeal made before Sentence pronounc'd ſhould be valid, 
ten Things are requir'd thereunto, oz. Firſt, The Cauſe of the Grie- 
vance inflicted or threaten d ought to have a juſt Being. Secondly, The 


Cauſe 
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Cauſe of the Grievance ought to be a lawful Cauſe to ground an Ap- 
peal on. Thirdly, It ought to be a true Cauſe. Fourthly, 'l his Cauſe 
ought to be expreſsd in the Appeal itſelf, Fifthiy, It ought to be 

alledg'd therein, That ſome Petition or Exception made by the Appellant 
has not been admitted. Si, That it is, therefore, appeal'd, becauſe . 
ſuch Petition or Exception was not admitted. Serenthly, The Appeal | 
pught to bein Writing. F7ehthly, Apoſtles or Letters Dimiſſory ought | 
to be demanded within 30 Days . Ninthly, The Appellant ought to * Qs. 3 | 
come prepar'd and inſtructed, if the Party ſhall demand it. And the 
Tenth Thing requir'd, is, That ſuch an Appeal be made within ten Days 
according to the Cicil f and Canon-Law, or within fifteen, according to C. . ,. 6. 
our S$tatute-Law +, after the Grievance inflicted or threaten'd. For he, Sect. Hude. | 
that relies upon the Appeal, ought to prove two Things, i. Firſt, That ut fapra. \ 
it is appeal d. And, Secondly, That he has appeal'd the Cauſe within 
duc Time. For when the Appeal is interpos'd coram Fudice, the Judge N 
does not enquire, whether it was appeal d within due Time or not, ſince 
that Act chiefly concerns and reſpects the adverſe Party, againſt whom 
the Appeal is deduc'd: And the Judge, leaving that to be oppos'd and 
e to by the Party Appellate, does ſimply and abſolutely admit the 

ppeal. . | | 
An Appellatory Libel ought to contain four Things, e. Firſt, The 

Name of the Party Appellant. Secondly, The Name of the Judge or 
him from whoſe Sentence it is appeal'd ; and uſually the Name or Stile | 
of him to whom it is appeal'd tho' this be not entirely neceſſary (as I q 

[ſhall ſhew by and by.) Thirdly, From what Sentence it is appeal d, and 
likewiſe the Day of the Sentence pronounc'd, and of the Appeal inter- 
posd. And, Fourthly, The Name of the Party Appellate or Perſon „p. 4). 1. I. 

againſt whom the Appeal is lodg'd or interpos'd * ; and alſo the Cauſe fn. 
why it is appeal'd, and the Demand or Petition for Apoſtles; and whe- 
ther the Party appeals in his own, or in the Name of another Perſon. As to 
the Subſtance of an Appeal, it is not neceſſary to expreſs or uſe the Word 
Appello, but it is ſufficient to ſay or do any Thing equivalent to this Word; 
for it is more to expreſs a Thing by ſome Act or Deed, than by any Word 
or Term of Art. Thus an Appeal may be made by Equivalent 'Terms ; 
As I ſubmit my ſelf to your Protection f; or I ſubmit my ſelf and my I bald. in li. 
Cauſe to the Protection of a Superiour Judge, and the like ; provided, 3 
the other Requiſites of an Appeal be obſerv d. So that the Word 4p- 

pello is not neceſſary (as aforeſaid) if there be any Word or Words 
* equivalent thereunto f. By the Civil-Law a general Appeal is valid, 4 D. gs. 1. 
= but by the Canon-Law it is otherwiſe +: As for Inſtance, I do appeal 122. 5: a 
unto a competent Fudge * ; This and Appeals of the like Nature being qu OY 
ſtiled general Appcals. „„ | | 945 ; 
Altho' a Cuſtom introduc'd againſt the Sub/antials of an Appeal be 
not valid: As for Example-ſake, That it ſhould not be appeal'd to a 

Superiour, but to an Equal or an Inferiour Judge; yet a Cuſtom may 
be introduc'd againſt the Accidentals of an Appeal. And among the 
Accidentals of an Appeal this is one, og. That tho' by the Cinil-Laew . 
an Appeal ought to be made gradatim f, yet by Cuſtom it is valid, if it , 4. 1. 21. 
be made omifſo medio; and ſo it is by the Canon-Law, paſſing by the x. 2. 8. 66. 
next Superiour Judge. An Appeal ( alternatively) made may be tollera- 

Ted by the Cizil-Law as valid, as I appeal to ſuch a one or ſuch a one. 

But ſuch an Appeal is not valid by the Canon-Laz, ſince by the Canon- 

La an Appeal may be made omifſo medio; and by this Means an al- 
ternative Appeal would produce an Uncertainty and ſome Obſcurity of 
Juriſdiction, which it cannot do by the Cizi - Lac, becauſe by the _ 
| _ | JAW 
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Lat the Judge is certain, and may or may not be ſpecify'd. An A 
peal cannot be made from the Vicar-General to the Biſhop himſelf, be- 
cauſe the Conſiſtory and Tribunal of the Biſhop and h's Vicar-General 
are the ſame Seat of Judgment *. And this holds good in Matters where- - 
in the Vicar-General has Juriſdiction. 

Appeals are Matters which are favourd in Law, and ought not to be 
reſtrain'd ; a juſt Appeal being a Defence of Innocence f: And a Defence 
is a Matter of Natural Right, which ought not to be deny'd to any 


Man, provided the ſame be not made uſe of for the ſuppreſſing of Ju- 


7X. 13% 


cap. 1 & 2. 


* Gail. lih. Ts 
obl.-1. n. 28. 


TC. 7. 62. 29. 


+ Abb. in cap. 
43. x. 1. 28. 


4 In J. 16. 
7. 45. 


| X. 2.20.34. 
X. 2. 24. 19. | 


ſtice, but only for reſtraining the Iniquity of an unjuſt Judge, or for correct- 
ing his Ignorance or want of Skill in the Law ; or, /a/t/p, That a Perſon 
overtaken by his own Ignorance in the fit Inſtance, might be relicv'd in 
the ſecond. For in all Appeals this vulgar Saying or Maxim has Place, 


„ viz. Non probatum probabo & non oppoſitiim opponam *, Wherefore, 


tho' there be no Iniquity or Unskilfulneſs in the Judge, yet it may be 
appeal'd on this laſt Account: And for theſe three principal Cauſes or 
Ends an Appeal was firſt invented and introduced. And thus it may be 
appeal'd in every Cauſe, and from every Grievance, unleſs it be in a 
ſuch a Caſe, wherein the Law itſelf prohibits an Appeal. But tho 
this Advantage of an Appeal does of Common Right ariſe unto Men, 
and every Law and Ordinance that excludes the ſame is odious and 
ought to be reſtrain'df : Yet it cannot be deny'd, but that an Appeal, 
and the Right of appealing may be taken away in ſome Caſes by Hu- 
man Laws, and by the Prerogative of the Prince. Thus by the Cioil- 
Law a Perſon convict, or confeſſing his own Crime cannot appeal: Nor 
can an Appeal according to this Law be interpos'd from an Interlocutory 
Sentence in certain Caſes, In Germany an Appeal has not any Room 
in Criminal Cauſes *, by a particular Ordinance, tho' *tis of Common 
Right f. | 
Ibo this Clauſe of Appel/atione remord takes away every Appeal 
which is not expreſly indulg d: Yet if a Perſon be unjuſtly aggriev'd, 
ſuch Grievance may be amended by the Superiour Judge #. For the 
barring and excluding of an Appeal does not in all Caſes entirely take 
away the Power of appealing: And from hence the Superiour Judge 
may receive an Appeal, and correct a Grievance. Indeed ſome ſay, that 
ſuch a Grievance ought to be corrected per iam Onerela: But I think 
the other Explanation and Underſtanding is more agreeable to the Text. 
Both by the Cicil and Canon-Law this Clauſe of Appellatione remord 
may be inſerted in the Emperors or Popes Commiſſion by the one in 


2.1. Matters relating to Temporal *, and by the other in Matters relating to 


Eccleſiaſtical Juriſdiction. 'Tho' the Prince or Sovereign Power alone can 
only bar and exclude. the Benefit of an Appeal from a Defmitive Sentence 
as being the laſt Reſort ; yet in reſpe& of an Interlocutory, an Inferiour 
Judge may do this by delegating or committing the Cauſe to another : 
And it may be done by all Perſons, who do not de Jure or de Fatto 
acknowledge a Superiour f. But Bartolus reſtrains this to a Fruftatory 
Appeal; concluding, That an Inferiour Judge cannot take away a law- 
ful Appeal from an Interlocutory, becauſe this would be to take away 
not only an Appeal from an Interlocutory; but this would take a- 


way the Power of the Superiour, to whom it is appeal d. Wherefore 
when a Law or Statute takes away an Appeal from a Sentence, it is 


only meant from a Definitive and not from an Interlocutory Sentence; 
becauſe an Appeal from a Sentence is only meant of a Defmitive Sen- 
tencet, But tis otherwiſe, if it be {amply provided by a Statute, Tha 

E 
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a Man ſhall not appeal from the Judge or Power ſet over him: For it 
is then underſtood touching every Sentence or Precept *. 

By the Canon-Law a Legate de Latere cannot bar and take away 
an Appeal, nor can he uſe this Clauſe of Appellatione remotd, which at 
this Day has many Effects and Operations in Law, For, Fir/f, When 
it is proceeded in a Cauſe \ A4ppellatione remotd) the Judge a Qyo is 
not obliged to ſubmit to the Appeal, as in other Caſes he is; and, con- 
ſequently, ſuch an Appeal does not ſuſpend the Juriſdiction of the 
Judge a Q And, therefore, he may demand his Sentence to Exe- 
cution, before the Superiour Judge has receiv'd the Appeal, but not af- 
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terwards f. The Second Effect of ſuch a Cauſe is, That a Judge not | X. 1. 29.28. 
ſubmitting to ſuch an Appeal (how probable ſoever it be) ſhall not be Sec. Prater. 


puniſh'd ; becauſe it is not expreſly indulg'd by Law ; and, doing this 
Authoritatively, he commits no Offence, The Third Effect reſpects the 
revoking of Attentates committed after an Appeal. For in ſuch a Caſe 
an Attentate ſhall not be revoked by way of an Attentate; that is to 
ſay, by way of a Nullity. For the Juriſdiction of the Judge not being 
ſuſpended by ſuch an Appeal, what is done in Judgment is valid, tho' 
it may be revoked by the Superiour Judge rather per iam Querelæ than 
per viam Nullitatis. | | 
'Tho' an Appeal does not lye in ſuch Caſes as are left to the Con- 
ſcience of any Perſon ; yet if a Perſon be unjuſtly aggriev'd thereby, 
he may have Recourſe to the Prince, not that the Judge a Ce is bound 
to ſubmit to the Appeal, but the Prince or Sovereign Judge may review 
and examine the ſame, if he be apply d to: For when a Cauſe is delega- 
ted ( {ppellatione remota) every Superiour Judge may be apply'd to per 
viam Yfierelæ, who is bound ex debito Fnftitie to revoke the Grievance, 
elſe it may be appeald from him. As for Example, In a Cauſe of He- 
reſy by the Canon-Law every Judge proceeds, Appellatione remotd : 
But if the Perſon condemn'd of erde, may (on a Pretence of an unjuſt 
Sentence) appeal from / the Sentence of the Biſhop, who is the Ordinary 
in this Caſe, unto the Archbiſhop : Such Archbiſhop may examine the 
Matter, and ſee whether the Sentence of Hereſy be unjuſt or not. Yet 
this Appeal does not ſuſpend the Juriſdiction of the Judge 4 Quo, unleſs 
it be from the Time that the Judge ad 04cm receiv d the Appeal, and 
ſent his Inhibition to the Jucgo a uo. . 


5 


As Appeals are much 
Penal Poſitions; ſo a Judge ought always, even in a doubtful Caſe, to 
receive and admit of an Appeal *: And if he does not, he may be puniſh'd 
for his Raſhneſs and Contempt of the Law ; ſince my Appeal is pre- 
ſum d to be allow'd, unleſs it be ſpecially prohibited by ſome Law. But 
an Appcal, which cheriſhes any Injuſtice or Iniquity, ought not to be ad- 
mitted; becauſe an Appeal ought not to have any Operation beyond its 
own Nature, which is to relieve a Perfon from a Grievance inflicted on 
him, and not to pervert Juſtice. Certain Perſons appeal'd in a certain 
Cauſe ; and (pending ſuch Appeal) they committed certain grievous 
Offences ; and being conven'd touching their Offences, they would wil- 
lingly defend themſelves by their Appeal, ſo that their Exceſſes ſhould 
not be puniſh'd by an Eccleſiaſtical Cenſure. Hereupon the Pope being 
conſulted, gave for Anſwer, That their Appeal ought not to be their 
Defence and Protection: For that an Appellant may be.puniſh'd by 
the Ordinary himſelf for an Offence commited by him after ſuch an Ap- 
peal, if he be afterwards charg d with any Crimes. | | 


U_ Now 


avourd in Law, and ought to be extended to 
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Now an Appeal ought to be admitted by the Judge 4 Ono, that is to 


„C -.6:.:4. ſay, by the Judge from whom it is appeal'd * ; becauſe the Judge ad 


Onem and not the Judge 4 00 ought to have Cognizance, whether an 
Appeal ought to be ſubmitted to or not. And if the Judge 4 Oe has 


once admitted and yielded Obedience unto an Appeal, he cannot after- 


wards proceed in that Cauſe without a Remitter, tho' he admitted the 
Appeal with this or the like Clauſe, 28. Niſi ſi & in quantum, Oc. 
And it matters not, whether the Judge a 00 admits and grants an 


Appeal {imply or conditionally : For by the Appeal the Judges Office is 


[C3 62.15, 


« 


at an end in that Cauſe, unleſs the ſame be remitted to him by the 
Judge ad Chem. If a Judge imply admits of an Appeal, the Cauſe of 
ſuch an Appeal ought to be inſerted by the Judge a 9x0 in the Apoſtles 
or Letters Dimifſory: And, moreover, tis to be noted, That the Judge 
a Oo is bound to cauſe all Acts of Court relating to the Cauſe to be gi- 
ven to the App 


clant by compelling his Actuary to deliver the fame f. 
And in all Appeals there ought to be expreſs a true and juſt Cauſe 
thereof; and if it be appeal'd from a Grievance, ſuch Grievance ought 
to be ſpecially deduc'd therein. Tho regularly no Appeal lies from a 


future Grievance in Judgment, yet if a Grievance de preſenti be inflicted 


TO 365 fo 
. T- 62.19. 


1 K. 2. 28.26, 


and expreſs d thereby, by which Means we fear ſome further Grievance 
hereafter, an Appeal lies: Otherwiſe it is ſufficient to appeal on the 
account of a Grievance only dreaded hereafter upon probable Grounds. 
If a Grievance be inflicted by a Judge on a Perſon, he may appeal incon- 
tinently by expreſſing ſuch a Grievance, and it is not neceſſary for the 
Party to pray a Revocation of ſuch a Grievance. If a Grievance de præ- 


ſenti be inflicted on a Perſon, he may appeal (I ſay) incontinently, that is 


to ſay, at the Acts of Court, for fear of a future Grievance which he 
may probably ſuſtain : Yet ſomething ought to be expreſs'd in the Ap- 
peal, whereby the Grievance de preſent may appear. 


It is to be obſerv'd, That a Judge ſometimes grants and ſubmits him- 


ſelf to an Appeal ab Recerentiam Superioris ; and ſometimes out of a 


Neceſſity of Law ; and fometimes out of his own Urbanity f. But it is 


the Duty of the Judge 4 £0 to receive an Appeal with Reverence, 
and to ſubmit thercunto, if it be interpos'd on a true and lawful ac- 
count: For an Appeal interpos'd on a falſe Bottom and Foundation does 
not ſo bind up the Judge 4 O, but that he may proceed ad ulteriora *. 
And if the Judge 4 Oe ſhall receive and admit an Appeal any other- 
wiſe than as abovementioned, he ſhall (according to the Civil-Law) be 
puniſh 'd in the Sum of Thirty Pounds of Gold, and ſo ſhall his Officers in 
like manner: f But (according to the Canon-Law) he ought to be de- 
pos d from his Office, and ſent to the Apoſtolick See, to be puniſh'd ac- 


cording to his Demerits*. But if an Appeal be of ſuch a Nature as the 


Judge ought not to admit it, he ſhall not be hurt or prejudic'd by not ad- 
mitting the ſame. By the Canon-Law, a Perſon who raſhly appeals, 
is not to be puniſh'd with any external Puniſhment ; but by the Cicil- 


Law it is otherwiſe : For, by the Cizil-Law, if any one ſhall make an 


Appeal thro' Malice or Calumny, he hall be fin'd in fifty Pounds of Sil- 
ver, or be render'd infamous“: But by the Canon-Lazw he ſhall be re- 
mitted to the Judge a Ono, and ſhall not be puniſh'd beyond the fimple 
Expence of the Suit or (at leaſt) only in treble Coſts, whereas formerly 
be was condemn d in Quadruple Expences f: And if the Perſon guilty 
of Calumny and the like, be an Infolvent Perſon, he ſhall then by the 
Cicil- Lace receive Corporal Puniſhment. And this is a wholeſome Do- 
ctrine in Favour of Appe/lates againſt raſh Appellants, who are often wont 
to make malicious Appeals from any pretended Grievance or {nter/ocutory 

| 1 Decree, 
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Pecree, with a Deſign to protract and draw out the Principal Cauſe 7 


infuitum, and to weary Appellazes with immenſe Expences. The Judge 
who admits a vain and frivolous Appeal ought as well as the Appellant 
to be puniſh'd in Twenty Pounds of Silver. Tho by admitting an Appeal 
the Judge 2 C abdicates and foregocs his Juriſdiction * ; yet in the 
Imperial Chamber an Inhibition is granted on the Parties Motion. 


Where Appeals have been from Interlocutoſy Decrees upon a Pretence 


of ſome Grievance inflicted, the Judge may not (according to Myn/mger t) 
proceed in the Principal Cauſe on the Petition of the Party Appellate 
and pronounce a Definitive Sentence therein leaving or omitting the 
Article of Appeal) if the Appellant diſallows or contradicts the ſame, 
But others ſay, that the Judge may do ſo, becauſe the Appellate is only 
favour'd in that which is at firſt taken Cognizance of ſuper Articulo Ap- 
pellatignis : And if he renounces this Favour, the Appellant cannot com- 
plain ; and, conſequently, the whole Cauſe is devolv'd to the Judge of 
the Appeal. For if the Judge pronounces according to the Appellant's 
Petition, 9iz. Bene appellatum & male judicatum, he does not remit 
the, Cauſe, but then begins to take, Cognizance of the Principal Cauſe *. 
Therefore if the Appe/late renounces what is in Favour of him, and the 
Appellant avers his Appeal to be lawfully interpos'd, the Judge ſhall pro- 
nounce in the principal Cauſe, contrary to the Appellant's wv ill, omfo 
Appellationis Articulo ; nor can the Appellant alledge Pendency of Suit 
before the Judge 4,040, ſince by appealing he declines his Juriſdiction}. It 
is therefore a good Caution for Appellates to renounce the Article of Ap- 
peal before the Judge thercof, praying, That the Party Appellant may 
be compelled to proceed in the Principal Cauſe, omifſo puncto Appell a- 
tionis, which was made from the Interlocutory. And the Judge ad 
Quem ought to give way to ſuch a Petition, it being according to Law 
and Equity ; eſpecially, if he conſiders and animadverts on the 'Tergiver- 
ſation of the Party Appellant +. Es 

It is not lawful, for any one to appeal from the Prince's Sentence, be- 
cauſe he is the Supream and Soyereign Judge over all, and has the ul- 
timate, Juriſdiction, veſted in him: But the Perſon condemn'd may pray a 
Review of the Prince's Sentence, as ſhall be ſhewn hereafter *. Nor yet is 
a Perſon allow'd to appeal from a Sentence, which he has once approv'd of ; 


as when he accepts of the Time aſſign d him for the Payment of the Sum 


VE. 15. 8. 


Dek, . 
obſ. 7. 


X. 2. 28 59. 


＋ VI. 2. 15. 10. 


+ Gail, ut 
ſupra n. 3. 


* Dd. inc. 3. 
x. 41. 


adjudg d, or in which he is condemn d. Nor is he admitted to appeal 


who has once renounc'd the Benefit of an Appeal : But an Appeal may 
be lodg'd and interpos'd againſt a Judge, if he offers any contumelious 


Language or Behaviour towards the Party. Tho' a Perſon cannot ap- 


peal from a Puniſhment inflicted on him by the Law; yet he may ap- 
peal from the Sentence of the Judge, declaring him to have incurr'd the 
Penalty, of the Law: Becauſe a Sentence or Declaration of this Kind 
is the Sentence of Man, and not the Sentence of the Law; and then if 
he does not appeal, Oe in Spiritual Cauſes ought to proceed to a 
Penunciation of Excommunication, and not before. An Appeal may be 
made from an Extras judicial Precept or Monition, if the Party be in- 
jurd by ſuch Precept or Monition: And tho' an Appeal made from a 
null Sentence be valid, yet an Appeal is not preſum'd to be made from a 
Nullity of Proceſs, unleſs ſuch. Nullity be prov'd. RL 
A Man may appeal from certain Heads of a Sentence ; and as to other 


Heads in the ſame. Sentence he. may acquieſce : For there are ſo many 


Sentences. as there are Heads, And, therefore, tis ſaid, That a Party 
condemn'd or depriv,d may appeal from one Head, and conſent to ano- 
ther in the ſame Seutence. Nor ſhall ſuch an Appeal thus ſeverally 


inter- 


* Prax, Pap. 
Tit. 21. Glolt, 


La 
yo 


e 
Sect. ſed hedie. 
IX. 31% 


+24 H. 8. c. 12. 


Nan. 
S.. $2.4 
Sect. ſed hodie. 


Parergon Juris Canonici Anglicans. 


interposd be any Advantage to the adverſe Party in reſpect to the Heads 
of a Sentence not contam'd in Tuch Appeal, but only as to the Heads of a 
Sentence contain d therein: But he ſhall reap an Advantage in reſpect to 
the Heads of a Sentence connected to an Appeal, ſo that he may proſecute 
that Part of the Appeal. For if one of the Litigants has appeal'd from cer- 
tain Heads of a Sentence, the other Litigant may make Uſe of and have 
the Benefit of that Part of his Appeal, propounding a Grievance on the fame 
Heads; but not on other Heads in no wiſe mention'd and ſpecify'd in 
ſuch an Appeal. Both Parties may appeal from the ſame Sentence, if both 
Parties are thereby aggricv'd: But if each of theſe Parties do appcal 
different ways, the one to the Superiour and the other to the Inferiour 
Judge, that Appeal which is made to a Superiour Judge ſhall prevail and 
defeat. that which is made to an Inferiour Judge ; provided, an Fxcep- 
tion be made hereof before the Inferiour Judge, or be otherwiſe inti- 
mated to him. If a Man appeals ex pluribus Canfis copulative deduttis, 
he ſhall not be onerated and obliged to prove all the Cauſes aſſign'd and 
deduc'd in his Appeal, but it is enough to prove any one of them (pro- 
vided the Appeal be lawfully founded thereon) unleſs one of theſe Cauſes 
accrues as a Quality to the others. A Man that takes an Oath de præ- 


ſtamdo & parendo Furi & Mandatis Curiæ is not prohibited to appeal, 


if he has a lawful Cauſe to do the ſame : But it is otherwiſe in a fri- 
volous Cauſe. | | 

The Term for lodging and interpoſing an Appeal according to the 
Civil“ and Canon- Law t is ten Days: But according to an Act of Par- 
liament * here in Fn2/and, fifteen Days are allow'd and indulg'd for this 
End: Which Term is current, that is to ſay, it commences from the 
Day on which the Sentence was pronounc'd, and is reckon'd a momento 
ad momentum * ; ſo that the Day on which the Sentence was pro- 
nounc'd is number'd within this 'Term of ten or fifteen Days. But as to 
the Introduction of an Appeal, which is a diſtinct Act and Term from 


| that of interpoſing an Appeal, this Term is not now in Uſe. For if the 


Appeal was not introduc'd within the Term prefix'd and appointed ac- 
cording to the Stile of Courts, and intimated unto the Party Appellate, 
the Judge might formerly demand Sentence to Execution, and the Ap- 
peal was deem'd as deſerted. But ſtill Reſtitution was granted againſt | 
ſuch a Term, if there was any lawful Impediment appearing, why an 
Appeal could not be introduc'd : But (notwithſtanding) 'tis to be ob- 
ſerv'd, 'That in Criminal and Capital Cauſes that Term of ten Days, 
which was granted in Ciz7/ Cauſes before the Judge a Oo could proceed 
to execute his Sentence, was not obſerv'd when the Defendant was Ca- 


pitally condemn'd or adjudg d to undergo the Rack or Queſtion, as we 


call it. And if a Judge a Oo will execute his Sentence (pending an 


Appeal) he may de facto be reſiſted after Application has been made to 


him by way of Petition, to act contrary hereunto. The Time of Appeal- 


Ing never runs on or is current, when a Grievance is continu'd in Suc- 


* Gail. lib. 1. 
obſ. 139. n. 13. 


ceſſion: As when a Perſon is detained in Priſon without Inter- 
miſſion *. | | | : 

If the Appellant neglects or refuſes to proſecute his Appeal within 
the Time aſlign'd him by the Judge 4 Oo, or appointed by himſelf, he 
is preſum'd to have acquieſc'd under the firſt Sentence from which he has 
appeal'd ; and the Judge a 0x0 re-aſſuming his Juriſdiction, may compel 
the Appellant to abide by that Sentence or Determination, and may like- 
wiſe condemn him in Expences to the Party - e proſecuting the 
ſame. But the Party Appellant may appoint a ſhorter Term than that 


appointed by Law for the Proſecution of his Appeal. But if the A4p- 
| | | | pellant 
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pellant appoints a Term too a or none at all, the Judge may ther 
aihgn a competent Term, within which he ought to proſecute his Appeal 
under Pain of having the ſame declared for deſerted. And tho' the Law 
gives a Year for an Appellunt to proſecute and finiſh his Appeal“; yet 
the Appellant may in Prejudice of himſelf abridge and ſhorten the Term 
of Law given for the Proſecution thereof: And tho' the Judge may do 
the ſame, yet he is not bound to do it. But tho the Judge a C may 
prefix and aſſign a ſhorter Term than the Term prefix d by Law for the 
Profecution of an Appeal, yet he may not abridge the 'Term prefix'd 
and afſign'd by Law for the Determination of an Appeal, ſince the Judge 
2 Ou cannot appoint and aſſign a Term to finiſh an Appeal f. For if he 
ſhould aſſign ſuch a Term, he is only underſtood to athgn a Time ad ſe 
preſentandumt. And the Reaſon is, becauſe the prefixing of a Term to 
fhniſh an Appeal will be deem'd.an impoſing of a Law on his Superiour. 
Now that ſhall be adjudg'd a competent Term, which is agreeable to the 
Diſtance of the Places, the Length and Badneſs of the Ways, and the 
Quality of the Cauſe *. | 

As an Appeal may be deſerted by the Appellant's lapling the Term of 
Law, ſo it may alſo be deſerted by a Lapſe of the Term of Man : For 
the Term of Man, or the Judge, which is the ſame Thing, ſuccceds in the 
Place of a Term of Law. And after an Appeal is deſerted, the Judge a 
Ono may proceed to demand the Sentence pronounc'd by him to Execution 
without any Citation. On the Deſertion of an Appeal the Judge od 
Orem cannot pronounce touching the Principal Cauſe, nor take Cogni- 
zance of it, yea tho' he ſhould have the Conſent of the Parties, becauſe 
the Juriſdiction does h Jure revolve to the Judge g Ono f. There- 
fore, when the Juriſdiction ceaſes, the Office of the Judge ceaſes alſo, 
and the ſecond Sentence is not valid thro' a Defect of Juriſdiction, as 
being pronounc'd by an incompetent Judge, on the Account of ſuch De- 
ſertion. Therefore, the Judge of an Appeal ought by Virtue of his Of- 
fice to pronounce on a Deſertion, if the Party does not oppoſe it, or ob- 
ject thereunto 4 But this Obſervation is particularly limited; ſo that it 
does not proceed and take Place, if the Sentence, from whence it is 
appeal'd, ought to be confirm'd: As when it appears from the Acts of 
Court, from whence it is appeal'd, (ſtiled the former As) that the 4p- 
pellant has made an unjuſt Appeal, and that no Deſertion is alledg'd by 
the Adverſe Party ; in which Caſe the Judge of the Appcal may, if he 
pleaſes, pronounce in the Principal Cauſe, and confirm the Sentence 7 

u without any Regard had to the Defertion *. And the Reaſon is, 
becauſe that after a Sentence has paſsd in Rem Judicatam on the Ac- 
count of a Deſertion, the Judge ad Ynem docs not do ill by confirming 
the Sentence now already confirmd 2h Jure, even from the Time of 
the Deſertion. Yea, tis expedient and neceſſary for the Appellate, if 
he will have the Benefit of Reſtitution, that it ſhould be pronounc'd in 
the Principal Cauſe. For the Appellant after a Deſertion may implore the 
Office of the Judge ; and, on the Score of a lawful Impediment, may pray 
a Reſtitution againſt the Lapſe of the Fatalia of an Appeal; and by this 
Means may prevent and delay the Execution of the Principal Sentence. 
For tho the ſuriſdiction of the Cauſe does revert to tho Judge f Oro 
upon the Deſertion of an Appeal; yet the Office of tho Judge ad Onem 
does remain and continue in Point of granting Reſtitution For he 
may take Cognizance and pronounce . Reftitutiome Fatalium t. A 


ſecond Limitation of the former Obſervation reſpe&s the Sentence of 
Deſertion and Condemnation of the Party in Expences ; becauſe the 
Judge ad Quem has a Juriſdiction in taking Cognizance, J/herher he has 
| X Cogni- 
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Cognizance, and whether the Appeal ve dolertied er not: And it is the 
5. fame 1 hing Super Tee] l 14 ations *, as we in Latin call them. 


Nor 15 it any Objection to ſay, That the Inſtance of the Cauſe of Ap- 


peal is perempted by the Deſertion of an Appeal: Becauſe the Office of 


the Judge continues in refpect of condemning the Party in Expences, 
even atter ſuch Initance is pzrempted F. And the Judge in his Condem- 
nation ought to conſider and tax all ſuch Expences as have been made, 
from the Day of intcrpoling the Appeal, by the Party Appellate ; be- 
cauſe the Appellant does from that Time begin to retard and delay the 
Proceſs, Therefore, upon the Deſertion of an Appeal, he ought to be 
entirely condemn d in Lxpences as a contumacious. Perſon, according to 
an expreſs Text of Law. Vox the Deſerter of an Appeal is ſaid to be a 
contumacious Perſon in reſpect of his Non-appearance to proſecute his 
Appeal; and a contumacious Perſon is, always to be condemn'd in Ex- 


pences . And this Condemnation of Expences may. ſometimes. be made 


ty the Judge a He when the Appellant does not proſecute the Appeal 


- interpos'd |: But after the Appeal is introduc'd before the Judge ad 


Ouem, this Condemnation of Expences ought to be made by the Judge 
ad Orem. But if the Judge in a Sentence of Deſertion ſhall omit this 
{amo Condemnation, it cannot be made ex Intercalls at the Inſtance of 
the Adverſ: Party; becauſe, after Sentence pronounced, the Office of 
the Judge expires even in reſpect of Expences +. But ſome hold the con- 
trary to be true as to the Expences of a Deſertion: For they may be 
demanded a long Time after Sentence pronounc'd, ſince they do not 
2ccrue and come by the Office of the Judge, but by the Right of Action“. 
The Party Appellate is excus'd from the Payment of Expences, when 
ever the Appellant obtains a Sentence from new Matter produc'd in the 
Appeal, b-cauſe without ſuch new Matter produc'd the Appellate had 
not a juſt Cauſe of Litigating. And thus it is alſo in the. Caſe of the 
Party Appellant, if he ſhall from new Acts and Matters produc'd, get 
the better in the Appeal, Wherefore, if from new. Acts and Matters 
produc'd a Sentence. be either, confirm'd or revers'd, a: Compenſation of 
Expences ought to be made, that is to ſay in Engliſb, the Expences 
ought to be lump'd together and divided. 1 | 

An Appellant may be heard, even after Ten Years, if he could not 
proſecute his Appeal before that 'Time : For the. lapſe of two Years 
does not prejudice an Appellant, but that he ſhall, be heard (at leaſt) 
by the Benefit of Reſtitution 77 integrum. Certain Clerks appeal'd from 
a Sentence pronounc'd againſt them; and upon a juſt Account they did 
not proſecute this Appeal within two Years: Whereupon the Pope 
was deſired, that they ſhould be ſtill admitted to proſecute. their Appeal, 
ſince they could not proſecute the ſame within two Years. The Pope or- 
der'd the Judges, That if they found the Proſecution of the Appeal to 
have been omitted propter impotentiam, they ſhould not for this Rea- 
ſon be prejudic'd or aggriev'd thereby k. Some will have it, that the 
Time of one or two Years for this Proſecution begins and runs from the 
Day of the. Sentence, but this is wrong: For the Words à die Senten- 
tic in the Text do not relate to the Word Biennium, but to the Inter- 


. poſition of an Appeal *. And, therefore, a Day aſſign'd for the Proſe- 


cution of an Appeal runs from the Day that the Appeal was interpos'd, 
and not from the Day of the Sentence, according to theſe Times. In 
the Imperial Chamber the Term for the Proſecution. of an Appeal is not 
circumſcrib'd by the Term of one or two Years, as the Law elſewhere 
requires in the Empire, this being the Dernier Reſort and Supream Court 
of Judicature. But the Poſſeſſors of Things in Controverſy knowing this, 

| | they 
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they do often abuſe and pervert the wholeſome Remedy of an Appeal, 
which was invented as a Defence for Men's Properties, and not to nas 
vile and evil Purpoſes, by vexing and aggrieving the adverſe Party by a 
multitude of Expences, and with a Procraſtination and ſpinning out of 
Suits in #nfinitum. But if a Term Peremptory, which is too ſhort, be 
granted and alhgn'd, when there is no neceſſity for ſo ſhort an Aſſignati— 
on, the Party aggriev d thereby may lawfully appeal from thence. The 
Judge may aſſign unto the Appellant a Term ad proſequendum as well 
in an Appeal from an Inter/ocutory on the Score of a Grievance, as from 
a definitive Sentence: And tho the Party Appellunt himſelf may prefix 
this Term, yet the Party „ pas cannot do it. 
A Perſon that does any Act incompatible or contrary to his Appeal, 
does thereby renoufice and wave his Appeal. As for Inſtance, when the 
Appetlant after the Interpoſition of an Appeal ſtill litigates in the ſame 
Cauſe before the Judge # Cu,, In this Caſe (I ſay) he is deem'd to 
have renounc d and doſerted his Appeal“. But this ought only to be un- Joh. And. 
derſtood, when he litigates aſter the Interpoſition of an Appeal, and i» c. 10. VL 
not before, as within the Time appealing. But if the Appellant does any, 
Act before the Judge 2. Oo, tending to a greater Corroboration of his 
Appeal, as when the Appellant's Proctor requeſts him not to proceed to 
Execution, and the like, he ſhall not then be deem'd to have re- 
nounc'd his Appeal. The Judge a Ons ought in an Appeal to ſupercede 
the Proceedings in the whole Cauſe, tho the Appeal be only interpos d 
on ſome certain Article alone ; which is undoubtedly true, it the Principal 
Cauſe be ſo connected with that Article, that it cannot be decided with- 
out it. And, moreover, it is to be noted, 'That an Appeal in a Cauſe of 
Convention does not impeach and hinder the Execution of a Seutence in a 
Cauſe of Re-convention, and ſo vice verſd f. Abb. in cap. 
It is a Maxim in Law, That it is the ſame Thing not to appeal at all „X. 2. 12. 
as to make a vain and frivolous Appeal: But an Appeal is well enough 
juſtify' d, if the Party appealing offers himſelf ready to prove and juſtify 
his Exception, or the Merits of his Appeal. And the Deſendant may 
lawfully appeal if he be not heard upon an Exception propounded againſt 
the Plaintiffs Proctor, who acts without a ſufficient Proxy or Mandate in 
the Cauſe ; or upon an Fxception, that he was cited before by ſuch Let- 


ters, whereof no mention is in the ſecond Citation *. It has been ſaid « 2.28.48. 


before, That an Appeal from an Drterlocutory ought always to be made 
in Writing, and with an expreſſing the Cauſes of Grievance, otherwiſe 


the Appeal is not valid +: But an Appeal from a Definitive Sentence LEG HIS 


may be made eee to the foregoing Practice *; becauſe if it bo X 2.28.59. 
appeal'd immediately at the Time of pronouncing Sentence, it may be ap- 
peal'd 2:4 voce, and without the Grievances : But if it be afterwards 
appeal'd, it ought to be appeal'd within ten or fifteen Days in Writing. 
If a Judge does not admit an Appeal from an Iuterlocutusy, but proceeds 
ad tilteriora, he cannot prefix a Term for the Appellant's Proſecution of 
his Appeal. If an Appe/lant be diſturb'd or moleſted in the Poſſeſſion of 
that, touching which it has been appeal'd, the Judge a Ouo may give 
that Poſſeſſion to the Appellant; the Appeal remaining in its proper Statef. 
And whatſoever Things have not been deduc'd and prov'd in the firſt In- X. 2.28.16. 
ſtance, may be deduced and prov'd upon an Appeal+,; and if it be not ap- C. . 63. 4. 
peal'd from a Sentence, be it never ſo unjuſt and full of Iniquity, 
ſuch Sentence ſhall from an an unjuſt Sentence in Point of Law become 
a juſt one. | Ea 
By the 24th of H. 8. ch. 12. for avoiding all Delays occaſion'd by 
Appeals on Account of Teſtamentary or Matrimonial Cauſes, or G 
| * 
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of J'ithes, Gr. which concern the King or any other Perſon whatſocver, 
the ſame ſhall be finally determin'd within the King's Juriſdiction, not- 
withſtanding any Papal Excommunication whatſoever ; and all Spiritual 
Prelates ought to perform their Duties herein. And whoſoever ſhall 
procure from the See of Rome, or any other Court, any Appeals, Pro- 
cels, Senter.ces, and the like, ſhall incur a Premunire provided by the 
Statute of Richard the Second *. Appeals in Caſes Eccleſiaſtical ſhall 
be ſued from the Archdeacon or his Official to the Biſhop of the Dio- 
ceſs: And whenever the Cauſe is commenc'd before the Biſhop or his 
Chancellor, Commiſlary, and the like, an Appeal may be made within 
fifteen Days after Sentence from thence to the reſpective Archbiſhop of 
the Province, to be Detinitively adjudg'd. But if a Cauſe is commenc'd 
before any Archdeacon of any Archbiſhop or his Commiſlary, the Ap- 
peal may be made within fifteen. Days after Sentence to the Court of 
Arches or Audicnce of the ſame Archbiſhop ; and from the Arches or Au- 
dience to the Archbiſhop himſelf, to be finally determin'd without further 
Appeal, unleſs it be to the King in his Court of Chancery. And when 
the Cauſe is commenc'd before the Archbiſhop himſelf, it ſhall there be 
determin'd without any further Appeal, unleſs it be to the Archbiſho 
and Church of Canterbury in Virtue of a - Prerogative heretofore uſed. 
And the Cauſe or Suit concerns the King, the Party griev'd may with- 
in fifteen Days appeal from any of the ſaid Courts to the Prelates aſ- 
ſembled (by the King's Writ) in Convocation then next in being or enſu- 
ing in the Province, where the Suit was begun, and there it {hall be 
finally determin'd. See the Act itſelf. By the Thirtieth Apoſtolical 
Canon, and alſo by the Fifth Canon of the Council of Nice Appeals 
were to be made to a Provincial Synod ; that is (ſays the Council of 
Nice) to the Synod of the Biſhops of every Province, to the end that it 
might be enquir'd, whether any Perſons were excommunicated by too 
great a Severity or Raſhneſs of the Biſhop. | 
An excommunicated Perſon (pending the Cognizance of an Appeal) 
may be abſolv'd from his Excommunication a Cutelam. And if it has 
been lawfully appeal'd, he ſhall not be puniſh'd for being preſent at the 
Celcbration of Divine Service, during the Time of his Appeal; for if an 
excommunicated Perſon, being a Clergyman, celebrates Divine Service 
after an Appeal, he ſhall not thereby incur any Irregularity, nor ſhall he 


be puniſh for the ſame, if his Appeal appears to be lawful. 


Altho' it be not neceſſary to appeal, when the Judge exceeds the 
Meaſure of the Puniſhment inflicted, or the Modus procedendi in the 
Execution of a Sentence, ſuch an Act being null and void ipſo Jure 
Yet tis of great Advantage to the Perſon thus aggriev'd to appeal in 
order to avoid a Gravamen Fatti ; becauſe an Execution may be made 
de Fatto, which the Judge (notwithſtanding) omits upon an Appeal. If an 
Execution of a Sentence be made without obſerving the Order and Me- 
thod of Law, as when an Executor begins to meddle with the immove- 


able Eſtate, before he has ſeiz d on the moveable Goods, it may be then 


appeal'd from the Execution of Sentence: For ſuch Executor is ſaid to 
excced the Mcthod of Proceeding, if he diſturbs and inverts the Order of 
Execution; every Execution being firſt made on a Man's moveable Effects. 
Secondly, An Execution is made upon a Man's Lands and 'Tenements, if 
the Perſon has no moveable Goods. And, Thirdly, It is made on Rights 
and Things in Action by the Cioil-Law called Nomina Debitorum : Such 
as the Debtor's Shop-Book, Book of Accounts, the Writings of his Eſtate, 
and other Specialtics and Obligations, whereby Perſons ſtand indebted to 
him; and alſo Things of the like Nature. = PO 
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Of Apeflacy, and the ſeveral Kinds theregf. 


YHE Canon-Lazw defines Apoſtacy to be a raſh and wilful De- 
parture from that State of Faith, Obedience or Religion, 


he departs entirely from the Chriſtian Faith; tho according to the com- 
mon Opinion of the Canoniſts, he may upon his Return be recciv'd into 
the Church as a Heretick. But 'tis to be obſerv'd, that tho' a Perſon 
apoſtatizing from the Faith be deem'd worſe than a Heretick, ſince a 


Heretick only deviates in ſome particular Point from the Faith ; yet an 


* Xi 4%. 4. 
Alciat. conf, 


478. 


Apoſtate may be admitted to Pennance, and become a Chriſtian again 


after that. The ſecond Kind of Apoſtacy is when any Perſon does wil- 


fully and of his own accord tranſgreſs the Precept and Command of his 
Superiour in the Church, or does not obey the Rules and Conſtitutions 


of the Fathers : And this, in the Books of the Papal Canom-Lazw, is + x. 1. 32. 2 


ſaid particularly to happen, when a Religious is render d a Vagabond by 
not obſerving the Rules of his Religious Order, tho' he does retain his 
Habit. But this is not, even according to that Law, properly called 
Apoſtacy. And the third Kind is, when any Perſon in the Romiſb 
Church foregoes his Orders, or recedes from that Religious Order which 


he has aſſum d in the Church f. The two laſt Species have only 4 Re- 


lation to the Romiſh Church, and are rather framd to frighten filly 
People into an Obedience and Subjection to the Clergy than to ſerve 
Religion itſelf. Clergymen that are impeach'd or defam'd of this laſt 
Kind of Apoſtacy in the Romiſh Communion, and have laid aſide the Ha- 
bit of Clerks, ought not to be tollerated in a Secular Habit; but ought 
according to the Canon-Law to be impriſon'd upon full Proof thereof, 


& 5. 
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till ſuch Time as they repent themſelves of the Evil of their Preſump- 


tion, and re- aſſume the Habit they have laid aſide. 


Apoſtates in Point of Faith, are, according to the Cipil- Lato, fub- 


jet unto all Puniſhments ordain d againſt Hereticks, they loſe all Pri- 
vileges granted unto Chriſtians of Common Right, they forfeit their 
Eſtates to the Government* (unleſs they have Children and Kinder'd) 
are render'd Infamous themſelves, and may be accus'd without any Ob- 
ſervation of Judicial Proceſs even after Death ; nor ſhall ſuch Accuſa- 
tion be taken away by any Lapſe of Time, till five Years after the 
Death of ſuch Apoſtates: And according to the Laws and Statutes 
made againſt the Manicheans t, they were exterminated and driven out 
of the very Borders of the Roman 8 And herein Apoſtates ee 
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dealt with more Severity than Hereticks, becauſe their Crime accord- 


3. ing to the C Laco was not pardon'd and aboliſh'd by Pennance *, as 


the Crime of Hereſy was by a Decree of the Church. For the Law 
affords Relief and Compaſſion to ſuch as fall by way of Error, but loſt 
Apoſtates are not reliev'd by any Remedy of Pennance according to the 
Civil-Law. Moreover, an Accuſation againſt Apoſtates is publick 
and perpetual during their Life-time t, and may be extended and carry d 
on (as aforeſaid) till five Years after their Death f. And from the very 
Day of their Departure from the CHriſtiun Faith they bècome incapable 
of Succeſſion ; and the Succeſſion of the Inheritance is given to the next 
of Kin, being Orthodox in his Faith, Nor can they make a laſt Will 
and Teſtament ; nor paſs any Deed of Gift: Ahd if they make a Sale 
of their Eſtate in Fraud'of this Law, ſuch Sale is not valid. Nor can 
they become Witneſſes, or give Evidence in any Cauſe. And, beſides 
the loſs of their Eſtates, Apoſtates were puniſhd' with Death if they 
ſedue'd or perverted' others from the Chriſtian Faith, or from the Wor- 
ſhip of the Chriſtian Religion, ' unto their wicked Sectaries and abomina- 
ble Opinions“. of COPE 
The Canon- Larp not only reckons' Apoſtates among infamous Perſons, 
but even commands them to be bound with the Bonds of Excommunica- 
tion, and inflicts other Puniſhments: For, according to Panormitan the 
Puniſhments ſhall be diverſify'd according to the Diverſity of the Apoſtacy 
committed f. _ ie. 8 | 
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Of Appropriations and Tmpropriations. 


4 


1 


e O SE Churches, which the. Monaſteries and other Reli- 
Ws 0 8p  gious Houſes had procur'd to be annex'd to themſelves, were 
W - £% calld Appropriations from the French Word Approprier, to 
N W fit and accommodate ; and in the Law of England it ſigniſies 
; a Severing of an Eccleſiaſtical Benefice, which is Originally 


and in its own Nature {according to the Canon-Law) in the Patrimony 


of no one, to the perpetual and proper Uſe of ſome Religious Houſe, 
Biſhop or College, Dean and Chapter, &c. And the Reaſon of the 
Name may be this, u. Becauſe that ordinarily ſpeaking, the Parſons of 
Pariſhes. are not in Law accounted Proprietors, but only Uſufrattua- 
rics, as having no Right of Fee-Simple veſted in them: But theſe 
Appropriators, by reaſon of their Perpetuities, are accounted Owners of 


the Fee-Simple ; and, therefore, are called Proprietors. Before Rich- 
ard the Second's Time it was lawful to appropriate the whole Fruits 


* 14-0, $ 
ch. 6. : 


of. a Benefice to any Abbey or Priory whatſoever, the Houſe finding one 
to ſerve the Cure. But that King wiſely redreſs'd that horrid Evil by 
a Law *, ordaining, That in every Licenfe of Appropriation made in 
Chancery, it ſhould be expreſly contain'd, 'That. the Dioceſan of the 
Place ſhould allot a convenient Sum of Money to be yearly paid out of 
the Fruits of ſuch Living, towards the Relief of the Pariſh-Poor; and 
that the Vicaridge be well and ſufficiently endow'd. And-as the Capes 
0 
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of the Church as well as the Papal Decrees do greatly endeavour to pre- 
vent the Alienatian of Eccleſiaſtical Eſtates, it was, therefore, in former 
Times in Imitation of theſe Canons and Deerees forbidden unto Biſhops 
by a Legatine Conſtitution * here in Eugland to confer or aſſign any + Othob 
Church, which was ſubject to them, by Right of Appropriation unto any Tit. 22. : 
other Biſhop, Monaſtery or Priory, unleſs the Perſon to whom ſuch 
Church was appropriated, was preſsd in ſuch a manner with evident 
Poverty, that ſuch Appropriation was not deem'd ſo much contrary to 
the Common Law, as it was agreeable to Picty ; or unleſs there was 
ſome. other ſufficient Cauſe tor ſo doing. As when a Biſhop, for ſome 
Cauſe or other had erected a new Church: For then he might by a 
Grant add the Rights of the Mother-Church to. it, 78. Tithes, Ob- 
ventions, Funerals, and the like f. And if any Appropriation of this , 
Kind was otherwiſe made, it was invalid ipſo Fare.; and being of no lun I 
Weight or Moment, it might be entirely, revok'd either by the Biſhop, in c. 1. x. 3. 
who granted it, or elſe by his Superiour as a Grant made only de fafto:; . 
For where the Law: makes an Act to be invalid from the Perſon of him, 
that does it, he himfelf may revoke ſuch Act, tho it is otherwiſe when 
it is done yatione parts 8 Moreover, it was enacted by this 
Conſtitution, That all Perſons whatſocver, Exempt or not Exempt, 
who had Churches in proprias Uſus, or (as we ſay) appropriated 
Churches, if no Vicars were placed therein, were obliged within fix 
Months to preſent Vicars unto the Dioceſan for their Inſtitution ; and 
to allow them a ſufficient Portion for their Maintenance, which was 
generally ſpeaking little enough even in, thoſe Times: And upon the 
Neglect or Refuſal of ſuch Perſons, the Dioceſan might do it. And 
ſuch Perſons as had Churches appropriated to them were to build 
Parſonage-Houſes in their Pariſhes, and to repair ſuch as were already 
built for the decent Reception of their Viſitors : And all theſe Things 
cven Biſhops themſelves were to obſerve. 
Touching the firſt Inſtitution, and other Things worth knowing in re- 
lation to Appropriations, fee Plawdens Comment in Grendon's Caſe *. * Powd. 
Jo an Appropriation, after the King's Licenſe obtain d in Chancery, OE 3 
the Conſent of the Dioceſan, Patron and Incumbent were neceſſary, it 
the Church was full ; but if it was void, then the Patron and Dioceſan 
might conclude it f. To diſſolve an Se it was enough for lend. ut 
the Religious Houſe to preſent a, Clerk to the Biſhop, and for the Bi- F.. 
ſhop to give him Inſtitution, and the Archdeacon to give him Induction : 
For, that once done, the Benefice did return to its former State and 
Nature, ſee Kennet's Parochial Antiquities4 Where he treats of the + Pag. 433. 
Method of Appropriation, and the: Abuſe of robbing the Church and fr N 
Clergy by this Means. J. Roo. A 
But how theſe Annexations of Benefices firſt came into the Church, 
whether by the Prince's. Authority, or the Pope's Licence, is a very great 
Diſpute, and there are Reaſons on both ſides to ſhew the fame. For 
Tngulphus Abbot of Cyoꝛuland reports, That there were eight, Churches, 
beſides the Patronage of ſome others, annexed and appropriated to the 
ſaid Abbey by ſundry. Sax Kings. But it does not appear, by ought ' 
I can find, whether they were thus appropriated by the Sovereign Au- 
thority of the Kings alone, in Imitation of what was done by Martel, 
who made all Chriſtian Kings to err in this Point, or whether it was 
done by any other Eccleſiaſtical Authority, ſince there is nothing extant 
for the Allowance hereof, except the ſeveral Charters of thoſe ancient 
Kings only: And that I am the more induc'd to believe that 
it was done by the Authority, of thoſe ancient Kings e 
| | | ccauſe 
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becauſe I find Milliam the Conqueror, immediately on the great 
Victory he got over this Kingdom to have appropriated three Pariſh 
Churches to PBattle- Abbey in Siſſev, which he built in Memory 
of his Cunqueſt. And whereas his Son illiam had ruin'd and de- 
ſtroy'd ſeveral Churches in the new Foreſt, Henry his Brother, by Let- 
ters Patents gave the Tithes thereof to the Cathedral Church of Sarum, 
and annex'd thereunto twenty other Churches in one Day, if the Copy 
of that Record, which concerns Appropriations, be true. Yea, the 
Matter went ſo far in thoſe Days, that even Noble Perſons, and other 
meaner Men, order'd Corrodies and Penfions to their Chaplains and 
Servants out of Churches; and this could not be redreſsd till ſuch 

Time as a Statute was made to reform the Abuſe hereof “. 
But tho' Appropriations here in England were uſually made by the 


King's Licence and Authority, yet I take them to be a cunning Device 


of the Pope ; becauſe I find, that every one of the Religious Orders of 
Men was confirm'd by one Pope or other; and as they confirm'd them 
'tis likely they made an eſpecial Proviſion for them this way, and that, 
chiefly after the Laws of Amortiſation were deviſed and put in Uſe by 
Princes f. And hence it is that we find divers Sorts of Annexations made 
by Popes, and Biſhops under them, every one in their reſpective Dio- 
ceſs: And as fome were made only ſo far as it concern'd the Patro- 
nage of the Church, in which caſe the Monks had only the Preſentation 
thereunto ; ſo others were made pleno Jure, and then the Monks might 
both give Inſtitution, and cauſe Deprivation without the Biſhop, and 
turn all the Profits thereof to their own Uſe, reſerving only a Portiofi 
to him that ſhould ſerve the Cure therein. Some other Churches they 
granted ſimply to them, without any Addition of u Right, or other- 
wiſe : And then if the Church was of their own Foundation, they 
might chuſe (the Incumbent being once dead) whether they would put 
any other therein or not, unleſs (perhaps) the ſaid Church had People 
belonging to it; for then they muſt of Neceſſity ſtill maintain a Curate 
there. And of this Sort were their Granges and Priories : But if it 
was of another Man's Foundation, then it was otherwiſe. To this I may 
alſo add, That the Pope every where in his Decretals arrogates this 
Right to himſelf as a Prerogative of the Apoſtolick See, namely, to 
grant theſe Privileges to Religious Orders, to take and receive Benefices 
at Laymens Hands by the Mediation of the Dioccſan, whoſe Office it 
was to be a Mean between the Religious and the Incumbent, for an 
indifferent Rate, that neither of them ſhould preſs too much the one 
upon the other. And, therefore, in the Beginning the uſual Rate which 


they ſet down between the Benefic d Man and the Religious Perſon, was 


A D. 1262. 


one Moiety of the Benefice; becauſe it was not thought that the Pope 
would charge a Church above that Rate. But afterwards by the Cove- 
touſneſs of the Monks and Friars themſelves, and the Remiſsneſs of Bi- 
ſhops who had the Management of this Affair under the Apoſtolick See, 
the Incumbent's Part came to ſo ſmall a Portion, that Pope Urban the 
Fifth by his Legate Othobon here in England *, was obliged to make 
the aforeſad Legatine Conſtitution ; and becauſe this Conſtitution had 
not the Effect wiſh d for, it occaſion'd the two Statutes already quoted 
under this Title, and here referrd to in the Margin, both for a ſuita- 
ble Endowment of the Vicar there to do Divine Service, to inform the 
People, and to keep Hoſpitality among them, | 
But tho' moſt of theſe Appropriations were in the Hands of the Monks 
and Friars, and ſuch other Religious Perſons ; yet Biſhops and Cathedral 
Churches were not entirely free from Plunder, as I have already ſhewn 
in 
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in the Cathedral Church of Sal7sbrry, to which Henry the Firſt appro- 
priated near twenty Churches in one Day: And the See of J/[in- 
cheſter had two Benefices anciently annex'd to the Biſhop's Table for 
good Eating and Drinking, cg. the Parſonage of Faſtmean, and the 
Parſonage of Hambleden in Hampſhire. Nor do I make any Queſtion 
but the fame was done in reſpect of other Biſhop's Sees, and other Ca- 
thedral Churches, if the Matter was thoroughly enquir'd into. 

'Fho Appropriations at firft did not imply an Exemption from the Ju- 
riſdiction of the Ordinary, it being expreſly provided in the Canon-Law*, 
that no Perſon ſhould be put into ſuch Churches without Inſtitution 
trom the Biſhop, to whom the Incumbents were to be accountable in all 


Spiritual Matters, as they were in Temporals to the Abbots ; and in the 


oldeſt Appropriations, which T'have met with, there is a Saving of the 
Biſhop's Right in all Things, which Words are inconſiſtent with an Ex- 
emption : Yet afterwards the Forms of Appropriations were different. 
For tho' none could be made without the Biſhop's Conſent, yet that 
Conſent was expreſs'd different Ways, and had different Effects. If the 
Biſhop only confirm'd the Lay Patrons Gift, then nothing but the Right 
of Patronage paſsd, and the Biſhop's Juriſdiction ſtill remain'd: But if 
the Biſhop join d in the Donation in theſe Words, gie. Concedimns vobis 
talem Eccleſium, then he paſſed away his Temporal Rights to that 
Church f. If the Biſhop granted the Church pl/eno Jure, then, accord- 
ing to the Canoni/ts, he paſsd away his Dioceſan Right, conſiſting in 
Rights which the Biſhop had diſtinct from his Epiſcopal Juriſdiction, 
which it was thought he could not part with by any Act of his, ſince 


*16Q.2.6, 
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that would be to diveſt himſelf of his Order. Indeed, when the Pope's 


Power was grown Exorbitant in the Church, Appropriations confirm'd by 
his Authority were allow'd to carry with them Exemptions from the or- 
dinary Juriſdiction : And, therefore, the Monaſteries, which could bear 
the Charge, thought not themſelves free from their Ordinaries, till they 
had obtain'd Bulls for that end; and then they took themſelves to be 
free in their Conventual Churches as in their Chapels and Oratories on 
their own Lands. But now all Papal Exemptions are taken away by 
an Act of Parliament t, and the Churches ſo Exempt are put under the 
Juriſdiction of the Ordinary of the Dioceſs, or ſuch Commiſſioners, as 
the King ſhall appoint. So that now no Papal Exemptions can be plead- 
ed as to Appropriated Churches, how clear and full ſoever the Char- 
ters of Exemption were *. Wherefore, no Perſons enjoying Eſtates 
belonging to Monaſteries can now plead an Exemption from the Juriſdicti 
on of the Ordinary by Virtue of the Papal Authority. - 
An Appropriation can only be made to a Body Politick, or Corporate 


+ 31 Hen. 8. 
ch. 13. 


* vid. Sed. 
23. d. Stat. 


Spiritual, that has Succeſſion; and thereby that Eccleſiaſtical Body 


is made perpetual Incumbent of the Benefice appropriated, and for 
ever ſhall enjoy all the Glebe, Tithes and other Profits belonging 
thereunto, and has therewith the Charge of the Souls belonging to 


the Pariſh where the Church appropriated is: Upon which Account it 


15, that an Appropriation regularly ought only to belong to a Spiritual 
Perſon, or (at moſt) to aggregate Bodies Spiritual that conſiſt of Prieſts ; 
becauſe there is no Difterence between a Church Appropriate and not 


Appropriate, ſaving that a Church appropriated is annex'd to the Cor- 


poration or Perſon to whom it is appropriated, and to his or their 
Succeſſors for ever ; but a Church not appropriated is had only for the 
Life of the Incumbent thereof: And, therefore, thoſe that have Ap- 
propriations can no more grant their Title of Appropriation to others, 
whereby to make the Grantecs become perpetual Incumbents of them 
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as Appropriations, than Incumbents of Churches Preſentable can by 
their ſole Act grant their Incumbencics to others ; but both may equally 
make Leaſes of the Profits thereof. 

An Impropriation, of which there are in Zng/and Three thouſand 
eight hundred and forty five, is properly ſo called, when it is in the 
Hands of a Layman : And an Appropriation is, when it is in the Hands 
of a Biſhop, College, Religious Houſe, and the like, as aforeſaid ; tho 
ſometimes theſe Terms are confounded and uſed promiſcuouſly. By a 

Ac. Statute “ in Henry the Fourth's Reign, no Religious Perſon could in 
any wife be made a Vicar of a Church fo appropriated, or to be appropri- 
ated, but thenceforth in every Church ſo appropriated, or to be appro- 
priated, a Secular Perſon was to be appointed Vicar perpetual, and to 
be continually inſtitured and inducted thereinto. 
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Of Archbiſhops, their Riſe, Power and Ju- 
ri ſdiction, &c. 


RC IIBISHOY , according to the Report of the Ro- 

man Church, were by St. Peter ſet over thoſe Cities, over 

) which (in reſpect of Pagan Superſtition and Idolatry) the 

80 Dilt.c.2. cl. Flamens heretofore preſided“: But this ſcems to me 

Ws to be an idle Invention of the Papiſtis, on purpoſe to prop 

up and ſupport the Antiquity of Biſhops and Archbiſhops in the Church. 

And, according to the Opinion of Wolphgang. Lazzus in his Commen- 

t Lib. 2.c.2. taries f, Biſhops were made Metropolitans in France aud Germany in 

ve Repub. thoſe Sees, where there were formerly Rectors of Provinces, Pro-Con- 

f ſuls, and Pro-Conſular Legates. An Archbiſhop in his Province is the 

Head and Chief of all the Biſhops; and, for this Reaſon, he is in the 

Greek Tongue ſtiled Archi-Epiſcopus, which ſignifies the ſame as Sum- 

{ 21Difl.c.1. hαπẽ,uahpiſcoporum among the Latins l. But tho an Archbiſhop be Su— 

| periour to all the Biſhops of his Province; yet, according to the Canon 

Law, he is Inferiour to a Primate. Sidonins Apollinarius deſcribing 

the Epitaph of Biſhop Claudian, writes, that Archbiſhops or Metropo- 

litans in France are immediately ſubje& to the Pope's Juriſdiction ; and 

that, in other Places they are immediately ſubje& to the Patriarchal 

Sces. Fer an Arctbiſhop is frequently ſtiled by the Title of Merropoli- 

tam both in the Books of the Civil and Canon-Law * ; and, according 

to Rebyffus, theſe Words have not different Significations : So that 
I. 1.16.5, 4 Metropolitical Right is that which accrues unto Archbiſhops f. 

- 1.391. Iſidore ſuppoſes, That Archbiſhops were called Metropolitans from the 

Number of the Cities, which they had in their Care; becauſe Pope 

Pelagins writes, That as there ought to be one Metropolitan to preſide 

over every Province, ſo in every Province there ought to be (at leaſt) 

+ 21 Diſt. c. 1. eleven or twelve Cities; and as many Biſhops 4. And (perhaps) Pela- 

gius at that Time thought ſuch a Diſtinction of Provinces and Dioceſſes 

very neceſſary and convenient for the Government of the Church: But 

chis Diviſion or Diſtinction did not always continue; for the Will of 

| Tn Ee Princes 
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Princes and the Courſe of Time have now changed the Form of Pro- 
vinces . Budens will have the Metropolis or Mother City to be 
that out of which Colonics or other Towns procecded ; that is to ſay, 
from whence the Coloni and the Incolæ were deriv'd and tranſlated to 
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ſome other Place f: And thus a Metropolis or Metropolitical Git . Bud. in 1.4 
is in reſpect to a Colony, what a Mother is to a Daughter; and, D. l. 16. 


according to Su, it is called a Metropolis or Mother City, from the 
tuo Gee Words unt and TAs, And according to this Senſe a Me- 
tropolitan Biſhop is he, who has his See in that City from whence Co- 
lonies were drawn and deriv'd. But this Interpretation does not truly 
quadrate with an Archbiſhop, nor are Archbiſhopricks deem'd Colonies, 
which were tranſlated from ſuch a City ; becauſe Colonies were ſuch 
Draughts of People as were tranſlated and ſent to diſtant Kingdoms 
and Nations, ſuchas the Romans ſent to Noricum, the Upper Hungary, 
Chartres, and the like, and in Midland Countries to the Rivers Sue 
and Drave. The Colonies of the Gorhs, Vandals, and other Nations, 
being propagated and diſpers'd into ſeveral diſtant Parts, could not be 
ſubject to one Archbiſhop. But the Cities of Archbiſhopricks may in a 
metaphorical Senſe be ſtiled Metropolitical Cities; which as Mothers do 
take care of their Children, ſo do theſe Cities, or the Biſhops thereof, 
take care of ſuch Churches as are ſubje& to them, and placed in the 
ſame Province, as may be inferr'd from a Law of 7. e e by which 


Law he gave to the City of Berytus in the Province of Phenicta, the 


9 


Name of a Metropolis *. | 

An Archbiſhop, according to the ancient Canon-Law, was elected by 
Provincial Biſhops meeting together in the Metropolitan Church, by 
and with the Conſent of the Clergy and all the Citizens ; and by a 
Decree of Pope Anicetus it is enacted, that an Archbiſhop ſhould be or- 
dain'd by all the Suffragan Biſhops k. See his Epiſtle to the Biſhops of 
France. But by the Papal or Modern Law the Right of electing an 
Archbiſhop does not belong to the Suffragan Biſhops of the Province, 
but to the Canons only of the Cathedral Church itſelf, whereunto ſuch 
Archbiſhop is to be choſen. And from hence I infer, 'That Sufragan 
Biſhops ought not of Common Right, according to this late Law, to 
be preſent at ſuch Election even with the Canons, unleſs there be a 
a Cuſtom for them to ele& together with the Canons. The Ruſſian or 
Muſcovite Archbiſhops had their Authority from the Patriarch of Con- 
ſtantinople, which were ſometimes choſen in a Convention or Convo- 
cation of all the Archbiſhops, Biſhops, Abbots, and Priors of Monaſte- 
rics, by finding out a Perſon of a Holy Life and Converſation in their 
Monaſteries and Religious Houſes, if poſſible : But now they ſay, that 
the Czar or Prince of the Country is wont to convene before him cer- 
tain Perſons, and out of their Number to chuſe an Archbiſhop, accord- 
ing to his own Judgment, Will and Pleaſure *. In England the King 
has the Nomination of an Archbiſhop ; and, after ſuch Nomination, he 
ſends a Conge d E/lire to the Dean and Chapter, to elect the Perſon 
thus named by him, under the Pain of a Premunire on their Refuſal or 
Diſobedience. | . 

After an Archbiſhop is elected, he is confirm'd by the Primate or Pa- 
triarch, where there is ſuch Perſon exiſting and preſiding over the Pro- 
vince: But if the Archbiſhop be exempt from his Juriſdiction, then he 
ſhall, according to the Papal-Law, be confirm'd by the Pope , whe- 
ther the Ele&ion be made of Common Right, or according to the King's 
Nomination in France. After this an Archbiſhop ought to be conſecrated 


and anointed, if he has not undergone this Ceremony before ; and after 
5 Con- 
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Conſccration, he ſhall have the Pall ſent him, which he ought not to 
delay ſuing for above three Months after Conſecration +: But befor: 
he has receiv'd the Pall, he cannot exerciſe the Office and Rights of 
his Epiſcopal Order or Function *, nor conſecrate Virgins, nor hold 4 
Synod. See Bertachin. Treatiſe of Biſhops, Tir. 3. and Chap. the laſt. 
For theſe Things are only lawful after Conſecration, and obtaining 
of the Pall, and not before, tho Confirmation has been made. Tho. 
a Biſhop may be conſecrated by three Biſhops without the Help and Pre- 
ſence of more, at the command of the Metropolitan ; yet an Arch- 
biſhop ought to be ordain'd and conſecrated by all his Provincial 
Suffragans f. | 

The Power and Authority of Archbiſhops is chiefly over ſuch Biſhops 
as are plac'd under them, and ſtiled their gans; who are by the 
Synod of Antivch commanded to ſhew a particular Reſpect unto the Me- 
tropolitans, and to attempt no Innovations in their Dioceſles without the 


Mctropolitan's Privity and Advice +; nor ought Metropolitans to at- 


tempt any Thing without the Advice of their Sagan Biſhops, accord- 
ing to an ancient Law made in France by Charlemagne. See the firſt Book 
of the Laws of France touching Syfragan Biſhops *. For tho' an Arch- 


| biſhop has a proper and peculiar Dioceſs ſubject to him, and is veſted with 


ordinary Juriſdiction as every Biſhop is ; yet he exerciſes an extraordi- 
nary Power over his Sufragans, as being the Perſon who is entruſted 
with the care of the whole Province f; and in reſpect of this extraor- 
dinary or further Power his SyFragans pay him Procurations f. He has 
Cognizance of every Diſpute and Controverſy, which a Clergyman has 
with any of his Syfragans, if they be aggriev'd by them“; and, in 
Supply of the Biſhop's Negligence, he may do that which a Biſhop ought 
to do according to his Duty and Paſtoral Office ft, Wherefore, he may 
go thro' his Dioceſs by way of Viſitation ; and, by Inquiſition, correct 
the wicked Lives and Actions of his Subjects: And whilſt. he is thus in 
his Viſitation, he may demand Procurations #, make uſe of the Ponti- 
fical Enfigns ; and, according to the Papal- Lam, command the Croſs 
to be carried before him. But this laſt Foppery is not practis d here in 
England. | | 

Tho an Archbiſhop be the Ordinary Judge of his Sufragans, and 
may call them to an Account for their ill Behaviour ; yet this docs not 
always hold true, according to the Papal-Law : For if an Archbiſhop 
ſhould procced to the Depoſition of one of his Sagan, for Crimes 
committed by him, he cannot take Cognizance thereof according to that 
Law, no, nor even in a Provincial Council itſelf; becauſe the Depoſition 


of a Biſhop by that Law belongs to the Pope alone. But this is not 


j1:Diſt c-13. 


e 
Gloſſ. ibid, 


Law with us here in England; ſince an Archbiſhop, as well as a Pro- 
vincial Council, may depoſe a Biſhop: And ſuch was the Caſe of the 
Biſhop of St. Davids lately, who was depriv'd by the Archbiſhop of 
Canterbury; and the Deprivation well juſtify'd herein. But an Arch- 
biſhop may even by the Papal-Law as well as by the Canons of the 
Church, not only excommunicate and interdict his Syfragans t, but 
his Vicar-General may alſo do the ſame. And tho' an Archbiſhop has 
this Juriſdiction over his own Syfragans ; yet he has not Juriſdiction 
over the Perſons and Eſtates of Men dwelling and exiſting in the Dio- 
ceſs of his Sufragan Biſhop, unleſs it be in ſome particular Caſes , gig. 
When the Sz Hragan is negligent, as aforeſaid, after three Admonitions. 
And a $S4fragan is ſaid to be negligent, when, thro' Sloth, and with- 
out any reaſonable Impediment to excuſe himſelf by, he does not con- 
ſider thoſe Things which he ought to do; and in this Caſe (it ſeems) 
Eo | that 
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that Negligence differs but little from Contempt. Again, an Archbiſhop 
may, by Virtue of an Appeal made to him, compel his S$y#r agar Biſhop 
to the Adminiſtration of Juſtice, if he be negligent therein, or denies the 
ſame ny Perſon: And tho' the Cauſe does not by this Means, ac- 
cording to ſome Men's Opinion properly devolve to the Archbiſhop, yet 
(I think) the other to be the better Opinion, e. That by the Negli- 
gence of a Man's own proper Biſhop, the Cauſe devolves to the Metro- 
Politan. Hoſtienfts reckons up One and twenty Caſes, wherein the Me- 
tropolitan may exerciſe Juriſdiction over the Subjects of his Syffragans . 
But ſee the Statute of the Realm touching this Matter “*. * >; H.8.c.9. 
It has been hinted, that an Archbiſhop js the chief Biſhop and Preſident 
of the Church in every Province, where ſuch Archbiſhop is: For there 
was a Diviſion of Provinces a long time before the coming of our Saviour 
Chriſt, tho' (perhaps) not the ſame as it is at preſent ; and this Diviſion, 
according to the ill-grounded Fancy of ſome Perſons, is ſaid to have 
been atterwards reviv'd by the Apoſtles, and their immediate Succeſſors. 
And, therefore, ſay they, where Secular Primates were heretofore given, 
the Eccleſiaſtical Laws have order'd Patriarchs and Eccleſiaſtical Pri- 
mates to be placed: But in the Metropolitical Cities, which had Infe- 
riour Judges, thoſe Perſons are at preſent ſet over them in Church» 
Affairs, which are now diſtinguiſh'd by the Names and Titles of Arch- 
biſhops and Metropolitans, as aforeſaid. To theſe, therefore, it belongs 
to take Cognizance of Church-Matters among their own Syfragans, 
And if the $yFragans ſhalk receive any Hardſhips from their Archbi- 
ſhops, they may appeal (according to the Canon-Law) to their Primates, | | 
or to the Apoſtolick See; but here in England to the King in his Court | | 
of Chancery, or to the Upper Houſe of Convocationf. For an Archbiſhop |*4H-5<-12- 
ought not to make any Canon or Decrec in the Dioceſs or Province of 
his Suffragan, or receive any ſuch contrary to or without his Suffragan's 
Conſent * : Nor ought he to meddle in ſuch Matters as are common tox. 5 41.8. 
both without the Conſent of the Biſhop. 
When the Archbiſhop viſits his Inferiour Biſhop, and inhibits him du- | 
ring ſuch Viſitation, ſuch Inferiour Bilhop cannot collate to a Benefice 
within his Dioceſs, by reafon of a Lapſe during the Time of ſuch 0 
Viſitation ; but he ought to preſent the Perſon to the Archbiſhop for | 
his Inſtitution, becauſe that during the Inhibition his Power of Ju- b 
riſdiction is ſuſpended f. This was a Point on a Special Verdict in the + Irin. 13. | 
County of Lincoln; and the Civilians, who argu'd thereon, ſeem'd to Car. B. K. | =O 
agree herein. But the Caſe was argu'd on another Point, and that was | 
not reſolved. As by the Canon-Law the Pope cannot be puniſh'd by a 
General Council, as being the Head of ſuch Council; ſo by the ſame 
Law an Archbiſhop or Metropolitan cannot be puniſh'd by a Provincial 
Chapter or Council for the like Reaſon: But this was only calculated 
for giving the Pope a greater Licenſe of doing Evil, and for enlarging | 
his Power over the Church; ſince ſurely by the Law of right Reaſon _ 
both the Pope and an Archbilhop may be thus puniſh'd ; and ſo they | | 
have often found by Experience. And an Archbiſhop, in his Travels or | 
going out of his Province, becomes Subject to the Archbiſhop of the 
Province where he has his Abode and Commorancy k. An Archbiſhop + X. 1. 9. 9. 
cannot divide his Province into two; nor can there be two Archbiſhops 
in one and the ſame Province“, any more than there can be two Suns 11 Dit. 
(ſay the Canoniſts) in the ſame Firmament. cab. 1. 
When the Power of the Church was firſt eſtabliſh'd here in England, 
it was ſettled under the Archbiſhops of Canterbury and York, who had 
then no Preheminence or Juriſdiction one over the other, the former 
Aa being 
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being Primate over the Southern, as the latter was over the Northertt 
Parts of the Kingdom of England. But as the Chriſtian Religion in 
England firſt took Root in the See of Canterbury, once the Royal City 
of the Kings of Kent, this Sce was given to Auſtin the Monk, and his 
Succeſlors for ever, by King Ethellert on his Converſion ; and the Arch- 
biſhop is now ſtiled Primate and Metropolitan of all England, and has 
Precedency not only before all the Clergy of the Realm of England, 
but alſo as the firſt Peer (next and immediately after the Royal Blood) 
before all the Nobility of the Kingdom. In the College of Biſhops he 
has the Biſhop of London for his Dean, the Biſhop of J/jnchefter for his 
Chancellor, the Bilhop of Lincoln for his Vice-chancellor, the Biſhop 
| of Salisbury for his Pre-centor; the Biſhop of Morcæſten for his Chap- 
1 * Lindw.lib. Iain, and the Biſhop of Rocheſter (Time was) for his Croſs-bearer *. 
ll . Cle. 1b. The Archbiſhop of Canterbury, as he has the Precedency of all the No- 
v. tanquam, bility, ſo likewiſe of all the Great Officers of State: He writes him- 
= ſelf Divind Providentia, whereas other Biſhops only uſe Divind Per- 
miſſione, for the Kingly Stile of Dei Eratid is now thro great Mo- 
deſty omitted. | | 
The Coronation of the Kings of Great Britain belongs to the Arch- 
biſhop of Canterbury, if he be able to perform the ſame ; and it has 
been formerly reſolved, that whereſoever the Court was, the King and 
Queen were FSpeciales & Domeſtici Parochiani Domini Archiepiſcopi. 
He had alſo heretofore this Privilege of Special Remark, 97s. That ſuch, 
as held Lands of him, were liable for Wardſhips to him, and were to 
| compound with him for the ſame, tho they held other Lands in Chief 
Ile eig. Of our Sovereign Lord the King f. All the Biſhopricks in England 
v. Cterbury, (except Dureſme, Carliſle; Cheſter, and tho Iſle of Man, which are of 
4 Cot. Intt.g, the Province of 77rk) are within the Province of Canterbury # The 
cap. 74 Archbiſhop whereof has alſo a peculiar Juriſdiction in thirteen Pariſhes 
within the City of London, and in other Dioceſles, &c. Having alſo 
an ancient Privilege, 'Fhat wherever any Mannors or Advowſons be- 
long to his See, they forthwith become Exempt from the Ordinary, 
and are reputed Peculiars, and of the Dioceſs of Canterbury. ' If you 
conſider Canterbury as the Seat of the Metropolitan, it has under it 
One and twenty Suffragan Biſhops, whereof Seventeen are in England, 
and four in J/ales: But if you conſider it as the Seat of a Dioceſan, it 
only comprehends ſome Part of Kent, viz. Two hundred fifty ſeven Pa- 
riſhes (the Reſidue of this County being in the Dioceſs of Rocheſter ) 
together with ſome other Pariſhes in a diſpers'd manner lying in ſe- 
veral Dioceſſes, where the Archbilhop has any Mannors or Advowſons, 
as aforeſaid. ; 3 
The eee See of Yo had its Original at the firſt Reception 
of the Goſpel in England (according to ſome) when King Lucius eſta- 
bliſh'd Sampſon the firſt Archbiſhop thereof, which ſeems to me an idle 
Story, becauſe tis much doubted whether we ever had ſuch a King or 
not: But, ſoon after the Converſion of the Saxons, Paulinus was by 
8 Cregory's Appointment made Archbiſhop thereof“. Indeed 75 
before Pope Gregors Time we have an Account (if it may be rely d on 
that there were at the Beginning of the fourth Century three Engliſh 
Biſhops at the Council of Arles, 2iz. thoſe of London, ork and Caer- 
leon; and Sulpicius Severus tells us, that their Biſhopricks were ſo mean 
that they lived there at the Charge of the Publick. This Province of 
Torx anciently claim'd and had a Metropolitan Juriſdiction ' over all the 
Biſhops of Scotland, from whom they had their Conſecration, and to 
whom they ſwore Canonical Obedience, till Pope Sixtus the Pon 
Wo Si create 
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created the Biſhop of St. Andrews Archbiſhop and Metropolitan of all 


Scotland. The Archbuhop of ork ſtiles himſelf Primate and Metro * Heylin ur 
politan of England, as the Archbiſhop of Canterbury does Primate and ſipia. v 21% 
Metropolitan of all England, by the way of Preheminence thro the 

Grace and Favour of King Frbelbert (as tis ſaid) to 4u/?in the Monk, 

who was the firſt Archbiſhop of this Sce. About Two hundred and 

fifty Years fince f, when George Nevil was Archbiſhop of 2% % the , . p. 7465 
Biſhops of Scotland withdrew themſclves from their Obedience to bim; © 
and had Archbiſhops of their own, till the Time that Epiſcopacy was 

aboliſh'd in Scotland. The Archbiſhop of 7%, has Precedency of all 

the Dukes not being of the Blood Roya!, as alſo before all the Great | 
Officers of State, except the Lord Chancellor, The Dioceſs belonging 

to this See of 7%, contains the two Counties of Zork and Nottingham, 

and in them Two hundred eighty one Pariſhes, whereof Three hundred 

thirty ſix are Impropriations. | | | 75 

The Archbiſhop of Canterbury, as he is Primate over all England 

and Metropolitan, has a Super-emincncy and even ſome Power over the 
Archbiſhop of Zork : For (under the King) he has Power to ſummon 

him to a National Synod ; and the Archbiſhop of 2 ought to come 

with his Biſhops (ſays the Law) ad nutum ejus Canouicis ut Diſpoſitio- 

nibus. obediens exiftat. The Archbiſhop of York was alſo Legatus natus 
(according to ſome Accounts) as well as the Archbiſhop of Canterbury ; 

and had the. Legatine Office and Authority equally annex'd to his Arch- 
biſhoprick : But upon abrogating the Pope's Power here in England by 

Henry the Eighth, in the ſeventh Year of his Reign, it was concluded, 
that the Archbiſhop of Canterbury ſhould no more be ſtiled the Pope's 

Legate, but Primate and Metropolitan of all England, And as the 
Archbiſhop of Canterbury has the Honour to crown the King; ſo has 

the Archbiſhop of Nor the Honour of crowning the Queen, whenever it 

happens ; and is her perpetual Chaplain. 
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Of an Archdeacon, and his Office in the Chur. 


HE Care of the Paſtoral Office being a Matter of weighty 


A 
— GAY 
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8 N Concern, as well as of great Difficulty and of a large Ex- 
tent: The Law has, therefore, rightly provided, that there 
SPN e ſhould be ſome Perſons in the Church, who, together with 
SOD rc Biſhop, ſhould bear this Burthen ; and who ſhould aid 
and aſſiſt the Biſhop in his Paſtoral Care and Office * And ſuch a Per- X. 1. 23. 7. 
ſon is an Archdeacon, who of Common Right within his own Precinct | 
is the next great Perſon in Point of Dignity, after the Biſhop f and his & . 23.1. 
Chancellor; ſaving the Right of the Dean, which 2 to him in 
the Cathedral Church: And, therefore, as the Law ſtiles him, the Bi- 5 
ſhop's Vicar or Vicegerent i, becauſe in many Caſes he ſupplies the Bi- ho 
ſhop's Place and Office in ſuch Matters as do belong to the Epiſcopal 
Function, he ought to be in Prieſts Orders, and always on the Watch, 
to ſee that ſuch as are in lower Offices do diſcharge their Truſt with 
Diligence, And, as he is the Biſhop's Vicar, he, bas his Power lie 
= iſhop 
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Biſhop; and ought to exerciſe the ſame with that Vigilance and Saga- 
city in the Houſe of GOD, that he may deſervedly be called Oculus E- 
piſcopi, which he often is in our Law- Books. But tho Archdeacons are 
the Biſhops Vicars, yet they are placd in a certain Station of Dignity : 
And, therefore, they cannot be remov'd at the Biſhop's Beck or Plea- 
ſure, nor can the Biſhops exerciſe their Office +. f 

An Archdeacon in a large Senſe of the Archdiaconal Dignity is ſaid 
(at leaſt) to have a Cure in reſpect of that Part of his Office, which 
concerns the Clergy of the whole Dioceſs, or his own Diſtrict“: For 
an Archdeacon ought to take Care of the Clergy ſo far as it may re- 
gard the Converſation and Honour of the Clergy. And he is ſtiled an 
Archdeacon quaſi Princeps Miniſterii, it being his Duty to do all thoſe 
Things which do belong to the Miniſterial Office, as I ſhall ſhew by and 
by. And as {imple Deacons are in Subjection to Presbyters, according 
to the Canon-Law t ; ſo are alſo Presbyters and Arch-Presbyters in 
Subjection to theſe Archdeacons. They are ſtiled the firſt of the Deacons 
according to the Senſe of the Word, unto whom a Dignity docs of Common 
Right belong; and as ſuch, in the Romiſb Church, they are Superiour 
to Abbots and Priors themſelves. The Miniſterial Office of an Arch- 
deacon is to read the Goſpel, whenever he pleaſes, in the Church, or 
elſe to command ſome one of the Deacons to do it in his ſtead ; to ex- 
amine ſuch Perſons as are to be promoted to Holy Orders, and to be 
inſtituted into Eceleſiaſtical Benefices, and to preſent Perſons examin'd 
and approv'd of unto the Biſhop for Impoſition of Hands, and Canonical 
Inſtitution, and the like J. And, moreover, in the Romiſb Communion 
it is his Duty, according to the Papal Law, when the Biſhop ſings 
Maſs, to order all the Interiour Clergy to appear in their proper Habits * ; 
and to ſee that all the Offices of the Church be rightly perform'd ; to 
ordain the Acolothiſt, to keep the Sacred Veſlels, Oc. t | 

Pope Clement the Fifth in an Epiſtle of his gives an Archdeacon the 
Name and Title of Oculus Fpiſcopi, ſaying, That he is in the Biſhop's 
Place to correct and amend all fuch Matters as ought to be corrected 
and amended by the Biſhop himſef, unleſs they be .of ſuch an arduous 
Nature, as that they cannot be determin'd without the Preſence of his 
Superiour the Biſhop. But the Queſtion is, What theſe Matters arc, 
which arc of ſuch an arduous Nature, that the Archdeacon cannot do 
of himſelf 2 To which I anſwer, That regularly he cannot inflict any 
Puniſhment, but can only proceed by Precepts and Admonitions : For 
tho' he be a Cenſor and Corrector of the Manners of the Clergy with- 
in his Archdeaconry, as now practisd ; yet Originally he could only 
enquire into the Behaviour of the Clergy, hear the Cauſes of Perſons 


| ſubject to the Biſhop, by way of Complaint, and was oblig'd to refer all 
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Matters of greater Conſequence to the Cognizance of the Biſhop. But 
in Proceſs of Time from being a ſnple Scrutator, an Archdeacon be- 
came to have Juriſdiction in a more ample Manner by the Grant 


of the Biſhop at firſt, and then at length by immemorial Cuſtom 


and the Canen-Law itſelf. And hence it was that Archdeacons began 
to have the Power of Viſitation veſted in them of Right, which was for- 
merly only delegated to them by the Biſhop himſelf, in Caſe he was 
any wiſe hinder'd from viſiting his Dioceſs. For the Biſhop ought to 
viſit his Dioceſs every Year in his own Perſon, unleſs he thinks fit to 
omit the ſame, becauſe he would not burthen and aggrieve his Churches; 
and then in ſuch a Caſe he ought to ſend his Archdeacon, which was 
the Original of the Archdcacons Viſitation. But Hoſtienſis ſays, That 
the Biſhop may ſend whom he pleaſes, and the Archdeacon . 

not- 
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(notwithſtanding) if the Archdeacons Right of Viſitation be founded on | 
Cuſtom ; becauſe one - Viſitation does not prevent and hinder another; 
An Archdeacon may viſit every Year, and oftener too if it be expedient ; 
but he is not oblig'd by any Neceſſity of Law to viſit oftener than de 5 
Triennio in Triennium * : He ought to go ii Perſon then to the Place td * x. 1. 3: 1; 
be: viſited, and not to ſend another Perſon-to this End and Purpoſe ; for 
if he docs, he ſhall not have the Procuratton' in Money due in reſpect 
of his Viſitation But 'tis otherwiſe in refpe& of him, whom he ſends in 
his own Name : For he {hall have and receive for himſelf and his Attend- 
ants his full Procurations in. Vi&uals: Some will have it, that an Arch- 
deacon docs of Common Right execute this Viſitatorial Power in his Arch- 
deaconry : But others ſeem to hold the contrary Opinion, ſaying, That 
an Archdeacon has a Vilitatortal Power only of Common Right per modunz 
famplicis Scrutinit, as being the Biſhop's Vicar, according to what I have 
before hinted ; and this is good Law with us here in England, unleſs 
fuch Archdeacon has a contentious and coercive Juriſdiction given 
him, either by fome Grant of the Biſhop, or elſe by Preſcription or 
by immemorial Cuſtom, which laſt cannot happen with us here in 
England. } « 5 . 1 | 
For in the Norman Times we read, That Archdeacons in England 
were then firft taken into a Part of the 1 under the Biſhop ;' 
and only viſited thoſe Years that the Bilhop did not: For we meet 
with no Archdeacons veſted with any kind of Juriſdiction in the Saxon 
Times. We read indeed ſometimes of Archdeacons; but they had then 
nothing to do in the Dioceſs, but only attended the Bilbop at Ordina- 
tions, and other Publick Services in the Cathedral Church. Lanfrank 
was the firſt that made an Archdeacon with Power of Juriſdiction in 
his See here in England + ; and Thomas, the firſt Archbiſhop of ork , Angl. Saki. 
after the Conqueſt, was the firſt that divided his Dioceſs into Arch= Vol. T. p. 50. 
deaconries ; and thus did Remigius Biſhop of Lincoln divide his LS 
large Dioceſs into ſeven Archdeaconries +. 90 that Archdeacons with zy. ER 
us could not have this Power of Common Right, nor by immemorial Angl. Sacr. 
Cuſtom. FV | 5 
But as Abbots in the Church of Rome may by Privilege and Cuſtom 
preſcribe to take Cognizance in Matrimonial and other Cauſes of the 
Church, ſo likewiſe by Cuſtom and Privilege Archdeacons may pre- 
ſcribe to have Cognizance in ſuch Cauſes: Which yet they cannot 
have of Common Right, becauſe of Common Right it only belongs to the 
Biſhop. Archdeaeons ought by their Officials and other Miniſters, to 
whom Credit is given in Notorious Caſes, to enquire Simpliciter & de 
plano (fays the Law) by the Means of a General Inquiſition in the Pariſh- 
Church, wherein they exerciſe the Power of Viſitation, whether there 
be any Thing that wants Correction and Amendment either in Perſons” 
or Things belonging to ſuch Church; as Things under an ill State and 
Management, or in bad Cuſtody. And, by a Provincial Conſtitution in 
Lindwood *, Archdeacons' and their Officials are enjoin'd, That in all 
their Viſitations they make of. Churches, they do ſhew ſpecial Regard 
in their Inquiries touching the Structure and Fabrick of them, which 
conſiſts in the Walls, Windows, Coverings, and. the like, thereunto be- 
longing ; and particularly in reſpect of the Chancel, if perchance) they 
want Repair. And if they find any Defects of this Kind in them, they 
ought to appoint and prefix a certain Space of Time ſub Pend for the 
Repairs and Amendment thereof. Under the Appellation of Things 
abovemention'd,'I mean all the Rights that do any wiſe appertain and 
belong to the Church ; and under _ Appellation of Perſons, I do here 
| | B | COm- 
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| Archdeacon ought to be in Deacons Orders (at leaſt) no one ought to be 
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out ſome lawful Impediment to be allow'd and approv'd by the Ordinary 


deacon reads not the Thirty nine Articles within the Time limitted by 


he be a Deacon *, ſince he is ſtiled the firſt of the Deacons by that Law, 


. Church. By a Statute of the Realm “ in King Charles the Second's 
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comprehend Laymen as well as Clergymen: For an Archdeacon in 
Matters belonging to his Viſitation has Juriſdiction (at leaſt) by Cuſtom 
even over Laymen; and ſo it is ſettled in England. | 

An Archdeacon ought to be a Man of Prudence and ſound Learning 
in the Church, and of an upright Conſcience and Converſation in the 
World *, tho he has not regularly ſpeaking a Cure of Souls, ſince he 
has only that from the Biſhop, as being the Biſhops Vicar deputed by 
Law: And hence it is, that he cannot grant the Cure of Souls to ano- 
ther without the Biſhop's Licenſe f. But tho' an Archdeacon regularly. 
has not the Cure of Souls; and conſequently, cannot commit the ſame 
to another: Yet by Cuſtom in ſome Places, the Archdeacon has under 
him a diſtin& Pariſh, wherein he may exerciſe the Cure of Souls. 

My Lord Coke indeed ſays, That Archdeaconries are Benefices with 
Cure of Souls+: But even ſome of our common Lawyers have put a 
Quare on this great Man's Aſſertion. For, notwithſtanding what my 
Lord Coke has ſaid, ſome of our common Lawyers hold, That an Arch- 
deaconry is not a Benefice with Cure of Souls, nor is it comprehended 
under the Name of a Benefice within the Statute of the 21/t of H. 8. 
ch. 13. againſt Pluralities, tho the Proviſo had been omitted: For 
there is no ſuch Exception out of the Statute * of Queen Elizabeth 
concerning the reading of the 'Thirty nine Articles ; and if an Arch- 


the 137h of Flizabeth, his Preferment is not void by that Statute, be- 
cauſe it is not a Benefice with Cure of Souls. So that an Arch- 
deaconry is a Dignity, and not a Benefice with Cure of Souls, accord- 
ing to the Senſe of the Common Law: For by a Dignity t, we under- 
ſtand that Promotion or Preferment, to which any Juriſdiction is annex d. 
And thus in the Year-Books of Edward the Third t, an Archdeacon is 
ſtiled a Dignitary ; and ſo likewiſe he is in Latche's Reports of Law * : 
And, therefore, an Archdeaconry is not incompatible with a Benefice 
having the Cure of Souls. For if any Perſon having a Benefice with 
Cure of Souls takes an Archdeaconry, his Cure is not void by Ceſſion t. 
But by the Canon-Law if one having a Benefice with Cure of Souls 
accepts of an Archdeaconry, the Archdeaconry is void. 

By the Canon- Lac no one is qualified to be an Archdeacon, unleſs 


unto whom this Dignity does of Common Right belong; and as ſuch, 
he is Superiour to Priors and Abbots in the Romiſb Church. And as an 


preferr d to an Archdeaconry till ſuch Time as he is Twenty four Years of. 
Age compleat, or Twenty five Years of Age anno currante +: And 
according to the twelfth Canon of the Council of Trent, Seſſion the 
cighth, an Archdeacon ought to be a Licentiate either in Divinity, or 
elſe in ſome one of the Laws; fince an Archdeacon is a Dignity in the 


Time, he that accepts of an Archdeaconry is oblig'd within two Months 
after heſhall be in actual Poſſeſſion of ſuch Eccleſiaſtical Promotion, with- 


of the Place, and then within one Month after ſuch Impediment re- 
mov'd; and on the Lord's-Day, openly, publickly and ſolemnly to read 
the r and Evening Prayers appointed to be read; and according to 
the Book of Common Prayer before the Congregation there aſſembled, 
openly and publickly to declare his unfeign'd Aſſent and Conſent unto all 


hings therein contain'd and preſcrib'd according to the Form of the 
Words, and no other. j 
n 
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An Archdeacon is by Cuſtom a greater Perſon in his Diſtrict than the 
Dean of a Cathedral Church, and (particularly) in thoſe Things, which 
do of Common Right or by Cuſtom belong to his Ofic? : For an Arch- 
deacon is greater than a Dean in Point ot Juriſdiction, and out of the 
Cathedral Church; becauſe in all ſuch Matters a Dean ought to be 
Subject to him ; but in the Cathedral Church, and in the Celebration of 
Divine Service, an Archdeacon ought to be Subject to the Dean. But in all 
theſe Things the Cuſtom of Churches ought to be regarded; according to 
which a Dean = ly ſpeaking is inferiour to an Archdeacon. An Archdea- 
con exerciſes Juriſdiction according to the Cuſtom of the Place, where he is 
Arclideacon *: And, therefore, it ſeems, that he may do all ſuch Things 
as are neceſſary to ſupport his Juriſdiction. So that in whatever he has d. inc. 5. 
the ' Cognizance of a Cauſe he may therein pronounce a Sentence, * ' #3: 
Hence it is that an Archdeacon may puniſh 1.aymen For not repair- 
ing their Church, and according to the Cano Law enjoin them 
Pennance. - Der | | 

By a Book of Canons made for tho Government and Diſcipline of the 
Church of England, and publiſh'd in the Year 1571. every Archdeacon 
ought to have a good an ſuſhcient Study of Books at his own Houſe, 
and (particularly) thoſe which arc entitled the Monuments or Book of 
Martyrs. And by the ſame Canons an Archdeacon who has the Power 
of viſiting his Archdeaconry either of Common Right or by Preſcription, 
is enjoin'd to viſit the ſame (at leaſt) once every Year ; forbidding him to 
ſubſtitute any Perſon to himſelf as an Official, unleſs he be one that has 
his Education in the Univerſity, has apply'd himſelf to the Civ Larp, 
and is Twenty four Years of Age compleat ; but a ſucceeding Canon will 
have him to be Twenty {ix f: And he ought not only to be endud with , Can. pe, 
ſound Knowledge and Learning, but alſo with Gravity and Modeſty fit Jac. 127. 
for the undertaking of this Office. Morcover, 'tis enacted by the ſaid 
Canons, That Archdeacons and their Officials or Subſtitutes ſhall in their 
Viſitations call the Clergy to an Account, and examine what Proficienc 
each of them have made in the Study of the Scriptures, and way 
ſome Part of the New 'Teſtament. to be learn'd by Heart by ſuch of 
them as have not taken a Maſter of Arts Degree in one of the Univer- 
ſities, and oblige them to repeat the ſame at the next Synod ; and de- 
nounce ſuch of them as arc negligent and contumacious herein to the 
Biſhop. The Archdeacon likewiſe, at the end of his Viſitation, ought 
to preſent to the Biſhop all-ſuch Perſons as he ſhall find in every Dean- 
ary qualify'd in Point of Doctrine and Judgment for Preaching, and in- 
ſtructing the People. And out of theſe the Biſhop may chuſe whom he 
pleaſes for his Rural Deans. Laſtly, Archdeacons by Virtue of the 
Canons ought to take Care, that the Acts of their Courts be ſafel 
and faithfully kept; and once every Year they ought to bring or tranſ- 
mit to their Biſhops the Originals of all Wills which have bcen proved 
before them in the "foregoing Year, that they may be laid up in the Bi- 
ſhop's Regiſtry ; taking Copies of ſuch Wills, if they pleaſe, to their 
own uſe. | 535 | 

If an Archdeaconry be in the Gift of 4 Layman, the Patron preſents to 
the Biſhop, who gives Inſtitution in like manner as to another Benefice ; 
and then the Dean and Chapter inducts him, that is to ſay, after ſome 
Ceremonies places him in a Stall in the Cathedral Church to which he be- 
longs, whereby he is ſaid to have locum in Choro: And tho' a Perſon 
may have a Prebend in one Church, and a Prebend in another ; yet a 
Man cannot have an Archdeaconry in two Chyrches at one and the 
ſame Time f. — eee geen 
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F Attentates, or Attempts on Appeull. 


I 8 5 TEN 14 E S, in Latin called Attentata, are not only 
2 * 18 $ ſaid to be ſuch Proceedings as are made in a Court of Judi- 
Wy - 


X cature, (pending Suit) and after an Inhibition is decreed and 
none out ; but, according to Oldradus *, thoſe Things which 
* are done after an Extrajudicial Appeal, may likewiſe be ſtiled 
Attentates ; where 'tis ſaid, That the Pendency of a Suit, and the Pro- 
hibition of a Superiour Judge is the Cauſe of an Attentate. And, ac- 
cording to Federicus de Senis t, thoſe Things which are done after 
a Sentence pronounc'd even before an Appeal made, may in like man- 
ner be term'd Attentates, as well as thoſe Things which are done after 
an Appeal in Point of 'Time, and an Inhibition decreed by the Judge 


ad Ouem: And thoſe Things which are done after an Appeal from an 


Interlocutory are called Attentates, if they are done after an Inhibition 
decreed and iſſued forth#: And tis the {ime Thing, if any 'Thing be 
done and attempted after the Judge 2 Oo has admitted and ſubmitted 
himſelf to an Appeal from an Interlocufony; ſurce the Inferiour Judge 
cannot proceed in any Step of the = whilſt an Appeal is depend- 
ing thereon *. But, if an Appeal ſhall be found to be notoriouſly null, 
then there ſhall be no Room in Law for Arrentates ; and the Proceſs 
made by the Judge a Ono is valid; nor ſhall Attentates have any Place 
in Law, when an Appeal is not notify'd to the Inferiour Judge. Sce 
Ancharanus as quoted in the Margin f. 5 at 
'Tho' Attentares (pending an Appeal) ought to be revokd in the 
firſt Place, and before any other Proceeding in an Appeal #; yet if they 
require a deeper Search, and a more narrow Enquiry, and cannot in- 
continently be prov'd,- the Principal Cauſe ſhall not be ſuſpended and 
deferr'd upon the Account of the Attentate, but both Cauſes ſhall be 


- proſecuted together *. In the Imperial Chamber a Libel of Attentates 


is exhibited, and Suit is conteſted thereupon, tho otherwiſe, when At- 
tentates are notorious, a Libel or Conteſtation is not neceſſary; but 
the Tudge may on the Party's Requeſt made to him for his mercenary 
Office proceed de plano, and immediately revoke all A4ttentates t. Where- 
fore in a notorious Caſe the Appellant ought to take care and ſee, 
that on the ſuſpending of the principal Cauſe all Attentates be firſt 
revok'd 4. Yea, the Judge may, ex Officio, without any Report or Pe- 
tition made to him by the Party, revoke all ſuch Attentates, becauſe 
the Judge is more offended by them than the Party grievd; and the 
Law, which forbids any 'Thing to be innovated or attempted, (pending 
an Appeal) is by Contempt ſet at naught. 8 
lu puniſhing Attentates it ought to be conſider'd, whether the Appel- 
lant or the Appellate made the Attentate: For if the Appellant did it, 

he is deem'd to have wav'd his Appeal, and to have made himſelf un- 

worthy of the Benefit thereof ;' and therefore. the Sentence, from which 


he has appeal'd, ſhall immediately paſs in Rem udicatam; and the 


Judge a Lo may proceed to Execution, as it it had never been 
appeal'd *, 5 
Of 


HE Barns of Matrimony, or Matrimonial Barns, may be de- 
find to be ſuch publick EdiQs, Intimations, or Proclamations, as 
are ſolemnly denounc'd and propounded in the Church, or in ſome other 
lawful Congregation of Men, in order to the Solemnization of Matrimo- 
ny *. And the Publication of theſe Bans is ſaid to be ſolemnly made, 
when it is made on three ſeveral ſolemn Days, and according to the ap- 


pars Cuſtom of the Country, which ought to be obſerv'd in this Re- 


pect +; eſpecially, if there be any Canon or Synodical Conſtitution enacted 


touching it. And as publick Bann ought to be previous unto the Solem. © 3: X. 4. 3. 


nization of Carnal Matrimony ; ſo, according to the Papal Canon Law, 


they ought to be previous to a Contract of /piritual Matrimony ||: But gi. 1. 6. 4. 


herein there lies a Difference, 272. Becauſe in the one Confirmation is not 


binding, if theſe Banns or publick Edicts do not go before the Contract; 


but in the other it is binding and. valid, becauſe (ay the Papi/ts) the 
Pope has not ſo great a Power in diſſolving Carnal, as he has in diſſolving 
ſpiritual Matrimony *. | f | 

Now the Publication of the Bans of Matrimony ought to be pro. 
pounded in all the Churches of that Place, where the Perſons willing to 
contract Marriage, do reſide and dwell, or (at leaſt) in ſeveral of thoſe 
Churches; and this ought to be principally regarded and obſerv'd, when 
the ſaid Parties are of different Pariſhes f. But, according to ſome Wri- 


X. 4. 3. 3 


1 Hoſt. in. 


v. competenti. 


*x. 3+ 32: Jo 


+ Innoc. in 


ters, this is little taken notice of and obſery'd in ſome Places; yea, for cap. X. 4. 


the moſt part beyond Sea, the Publication of atrimouial Banns is made 
in one Church only, which is a foul a 1 too much follow'd and en- 
couraged here in Eugland: And, according to theſe Men, it is ſufficient, 
if it be made in ſo publick a Manner, that all Perſons may thereby be- 
come acquainted with it ||. Tis ſaid, That theſe Banuus ought to be pub 
liſh'd in the ſeveral Churches whereunto the Parties do belong ; but 
according to ſome Lawyers, it is well enough, if theſe Barns are pub- 
liſh'd out of the ſaid Churches; provided, this be done in competent 
Places, as in Places where Sermons are preach'd, or divine Service pub- 


lickly perform'd; and in ſome Countries, in the Market and the like. 


It is therefore ſaid, That theſe Baz7s ought to be publiſh'd in Churches, 
becauſe Men do for the moſt part aſſemble and come together there, and 
may there beſt underſtand what paſſes in the World. If the Perſons, 
who ſhall contract Matrimony, live in one Place, and they were born 
and their Parents do live in another, the Baums of Matrimony ought in 
Regard of them and their Parents to be publiſh'd in the reſpective 
Churches likewiſe, where their Parents dwell and inhabit; becauſe the 
Truth, touching their Birth and Parentage, may be beſt known from their 
Parents themſelves, if they have any living : And as an enquiry ought 
to be made, where the Truth may be beſt diſcover'd, fo it is the ſafeſt way 
to make this Publication in both Places. For ?tis expedient that it ſhould be 
done in the Place of the Parents Habitation, becauſe it may come to the 
Parents Knowledge, whoſe Conſent is ſometimes requilite; and in the 
Place of the Parties, becauſe we ſhall there have a more certain Account, 
whether they have already contracted themſelves with others in Wedlock 
Or not. | | 


Cc | Though 
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Though it be well enough for the Barns of Matrimony to be publiſh'd 
on each of the Days, when three Holidays ſucceſſively come together, 
as it happens in Chriſtmas, Fafter, and hit ſon- Mee; yet the Publica- 
tion thereof, ought not to be ſo haſten*d and diſpatch'd, as to have them 
proclaim'd the ſecond or third time in one and the ſame Day. In the 
Gloſs, on a legatiue Conſtitution of Cardinal Otho, in Li7wood's Provin- 
cial * a Perſon contracting Matrimony without Publication of theſe ſo- 
lemn Bars, ſhall not be heard on his Prayer, to have his Wife reſtor*d to 
him on her Elopement or Departure. Yea, he ought in the firſt Place to 
prove theſe three Things, 9iz. a Publication of Barns, a carnal Copu- 
lation had with her, and a matrimonial Contract ſolemniz d. The Inſti- 
tution of this ſolemn Denunciation of matrimonial Banms, was wilely 
contriv'd to come at the Knowledge of ſuch Impediments as are legal 
Obſtructions to the Solemnization of Marriage; ſuch as Conſanguinity, 
Affinity, Præ- contract, Want of Conſent of Parents or Guardians, and 
other lawful Cauſes ſufficient to hinder Marriage : But this is now ſhame- 
fully eluded by Licences and Faculties obtain'd for Money. 5 


Of Baptiſm, and the Effects thereof, &. 


APTISM is the firſt of the Two Sacraments in the Church of 
England, (for our Church rejeQs the five pretended Sacraments 

of Pennance, Matrimony, Confirmation, Orders, and Extreme Unction, 
retain'd in the Romiſh Communion) and is as the Gate or Entrance in- 
to Chriſtianity itſelf, whereby we are born again unto God, and take 
upon us a new Life ; and without which, in the Opinion of ſome Men 
(at leaſt) we cannot obtain everlaſting Salvation, according to St. Marrherw's 


Goſpel il, nor can we receive the other Sacrament of the Lord*s-Supper 


without Baptiſm. For it is only by Baptiſm, that the Perſon baptiz'd 
becomes a Member of Chriſt's Guck; And therefore, according to the 
Diſtinction of the Romiſb Church, both original and veniul Sin is taken 
away and deſtroy'd by Baptiſm ; and thus we are made worthy Parta- 
kers of that holy Myſtery. 5 = | 

In treating therefore, of Baptiſm, I ſhall here, f, conſider what it is, 
2dly, I ſhall explain the Effect of Baptiſm. 341, I ſhall declare, who 
may baptize, and who ought to be baptiz*d. 47555, J ſhall conſider whe- 
ther this Sacrament may be reiterated or 6s oro And, laſtly, I ſhat 
ſhew what ought to be extrizſecally obſervd in this Sacrament. Now 
Baptiſm, according to the common Definition of it, is an external Ab- 
lution or Waſhing of the Body in Water, which, by applying a certain 
Form of Words, operates and denotes an internal Ablution or Waſh- 
ing of the Soul from original Sin. For as Circumciſion was inſtituted 


among God's own People, the Fezws, as a Token of Faith, and a Sign 


of Juſtice, and was made to ſignify a Purgation of original Sin, in 
reſpect of Infants; ſo does Baptiſm alſo now ſignify a Regeneration or 
Renewal of the old Man: And thus Baptiſm ſucceeded in the Pla 

of - Circumciſion. According to the DoArines of the Papiſts, there ar 


five Things of the Subſtance of Bapriſm, viz. 1ſt, The Intention of 


the Perſon baptizing, whether ſuch Intention be general or ſpecial only: 
| 2dly, 


Parergon Juris Canonici Anglicani. 303 > 
2dly, The Faith of the Perſon to be baptized, if he be an adult Perſon, 
otherwiſe he ſhall be baptized in the Faith of his Parents: And in adult 
Perſons, according to the Canon Law, Catechiſm ought to be previous 
unto Baptiſm * ; becauſe the Salvation of Baptiſm is made by virtue of * Con. 4. 
Faith. And, therefore, in Baptiſm, *tis neceſſary that thoſe Things ſhould Pitt. 54 
be exalted, which are neceſſary to Faith; and thele are three, 278. a Sul- 
ception of Faith, a Profeſſion of Faith, and an Obſervation ot Faith : 

And to theſe, the Perſon being of an adult Age, ought to anſwer in his 
own proper Perſon ; but Infants ought to anſwer by their Sporſors, or + Con. 4. 
Sureties, who do not anſwer in their own Perſon, but in the Perſon of Pit c. 7). 
the Infant. 30% The Form of Words inſtituted by Chriſt himſelf in 
Baptiſm ought to be expreſs'd, as, I baprize thee in the Name of the Fu- 
ther, Son and Holy Ghoſt. Biſhop Beveridge ſhews, that in the cloſe of 
the ſecond Century, Praxeas, and others, baptiz'd only into one Perſon 
of the Trinity, vis. that of Chriſt who died for us: And, therefore, 
againſt theſe Hereticks, probably the Forty-ſecond Apoſtolical Canon was 
made; whereby it is enacted, that every Biſhop or Prieſt, who did not 
perform three Ablutions in Baptiſin, ſhould be depoſed : For Criſt did 
not ſay, Baptize into my Death, but in the Name of the Father, Sou, 
and Holy Ghoſt. athly, An elementary Ablution is held neceſſary : And, 
therefore, Baptiſm ought to be made in ſome Veſſel, fo that the Perſon 
to be baptized may be dipped in Water; and ſuch an Immerſion or Dip- 
ping ought to be made thrice, according to the aforeſaid Canon, unleſs 
Cuſtom has made one Dipping alone ſufficient ||. But yet, I think, ac. . con. 4. 
cording to the Canon Law itſelf, Immerſiou is not ſtrictly neceſſary unto Piſt e. 80. 
Baptiſm ; but that it may be perform'd even by For or Sprinkling. 
And this is particularly true, when either the Cuſtom of the Church 
ſuffers it, as it does here in England; or elſe when Neceſſity requires it 
on the ſcore of ſome Defect, or thro? danger of the Child's Death, who 
is to be baptized; or, laſtly, when the Prieſt is ſo weak, that he is not 
able to ſupport the Infant in order to dip it. For, in theſe, and the like 
Caſes, it is ſufficient to ſprinkle or pour Water on the Child's Face, or 
only to dip the more principal Part of the Infant in Water. But 'tis to 
be obſerv'd, that tho' Bapriſm may be well enough perform'd by ſprink- 
ling or Effuſion of Water, where the Cuſtom is ſuch ; yet by the Cao 
Law, the better Cuſtom is to dip the Perſon thrice, becauſe it denotes 
our Faith of the Trinity, and the three Days of Chriſt's being in the. 
Grave, according to ZFohannes's Annotations on the Summa Con/eſſionum *.“ Lib. 3. 
The laſt thing of the Subſtance of Baptiſmu, according to the Papal Law, . 24. 
is, that this Ablution and the Pronouncing of the Words, ought to be con- 
temporary Acts: But as this Practice draws no abſurdity along with it, 
it may be well enough obſerv'd in our Church. | 

The Doctrine of the Schools is, That a Sacrament requires Matter, 
Form, and Intention: And as Water is the Matter of this Sacrament, fo 
is the expreſſing of the Att, i the Name of the Father, Son, and Holy 
Ghoſt, the Form thereof: but I am at a loſs to know, what the Intention 
of a Sacrament is, unleſs it be what the Church requires to be done there- 
in, according to the Council of Horence. But thoſe, that underſtand 
Antiquity, know very well, that this was not the Opinion of Pope Se- 
phen, in whoſe Time the Diſtinction of Matter, Form, and Intention, 
was not heard of; tho? the Roman Church ſays, that this Doctrine was 
receiv'd by Apoſtolical Tradition, eſtabliſh'd long before that Pope's Time. 
In reſpe& of the Matter of GS, it is rather made by Water than by 
any other Liquor; Firff, Becauſe as Water cleanſes our Cloaths, and 
waſhes off the Filth of our Body, ſo Bapriſm wa ſhes away the Spots and 


Filth 


* : 
) 
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Filth of the Soul. And another Reaſon is, becauſe a ſcarcity thereof 
ſhould not be a Plea of Excuſe unto any one, which it may be, if it 
were to be perform'd by Wine, Oil, or any other Liquor; ſince many 
Perſons are in want of theſe, and ſuch things are dearer than Water. A 
third Reaſon is, becauſe the Matter of baptizing ſhould be common to 
all Men. And a fourth Reaſon is, becauſe the Water which came out of 
our Saviour's Side, on piercing thereof, was a Sign of this Sacrament, ac- 
+ Con. 4. 1. cording to the Archdeacon, on the third Part of the Decrcest. But others 
ſay, that Baptiſm was rather made by Water than other Liquor, becauſe 
as Man did by the Sin of our firſt Parent incur Uncleanneſs, Ignorance, 
and Concupiſcence ; ſo by Baptiſm we are freed from theſe three Evils : 
And this is noted in the Properties of Water, 9/z. in its Purity, Perſpi- 
cuity and Frigidity. For Baptiſmal Water, by its Purity, cleanſes us ; 
by its Perſpicuity, it illuminates us; and by its Frigidity, it tempers us 
from the Heat of Concupiſcence. As to the Form of this Sacrament in 
the vulgar Tongue, it conſiſts not only in Signs, but alſo in the Order of 
the Words themſelves, wherein it was inſtituted: And theſe Words may 
be pronounc'd either in Engliſh, Latin, French, or in any other Lan- 
guage, provided the Words are apt and proper to the Occaſion : But a 
Tranſpolition of the Order of the Sacramental Words, does, in ſome 
Mens Opinion, vitiate Baptiſm. 

As to the Effects of Baptiſm, the Perſon is, Fir/?, deliver'd from the 
con. Diſt, Power and Tyranny of the Devil, according to the Cauon Law Il. Se- 
„Fon. Dig, Ch,, HC has by Baptiſm, a full Pardon and Remiſſion of all his Sins *. 
4. cap. 6, Thirdly, He is endued with the Grace of the Holy Ghoſt, and with true 
+ Con. Diſt. Innocence f. And, Fourthly, Perſons baptiz'd, are incorporated into the 
cap. 4 & 9. Communion of Chriſt's Holy Church, and made Members thereof by this 


Con. Diſt. Holy Myſtery l; and being hereby redeem'd from original Sin, they 


14. have Lite, Light and Salvation, in and thro Zeſus Chriſt; and are made 


Children and Heirs of the Kingdom of Heaven, and have the Benefit of 

| Chriſtian Burial at the time of their Death. 
In reſpe& of the Perſon that adminiſters Baptiſm, he ought, accord- 
Con. Dif. ing to the Caron Law, either to be a Biſhop or a Prieſt *, unleſs it be in 
4. cap. 19- caſe of extreme Neceſſity ; for by the Cauon Law, Deacons ought not to 
baptize without the command of the Biſhop or Prieſt, unleſs a Biſhop or 
| Prieſt ſhould happen to be at a great Diſtance, or extreme Neceſſity 
+ Con. 4- 19+ ſhould require it Þ : for in caſe of Neceſſity, in the abſence of a Prieſt 
or Biſhop, a Deacon may, ſuo Jure, baptize and adminiſter the Eucha- 
riſt unto Perſons ſick and weak; but if a Prieſt be preſent in the Church, 


z. Dit. he cannot do it ||, tho? Neceſſity ſhould require it, unleſs he be command- 
cap, 16 ed thereunto by the Prieſt, as when there are many Perſons to be bap- 


. Dilt. a 
9578. Dd. in tiz'd, or to receive the Euchariſt, and one Presbyter is not ſufficient for 


c. 13. them all. But in caſe of Sickneſs, not only a Deacon, but even a Lay- 

man and a Woman may baptize, as well as hear Confeſſions in the 
pœn. Diſt. Romiſʒ Church , tho' none but a Prieſt can give true Abſolution f. The 
Yo gi Perſons to be baptiz'd ought either to be Infants, or elſe Perſons of an 
cap. 1. X. 1, adult Age on their Converſion to Chriſtianity,” of which by and by. 

1. 4. In the Primitive Church, it was a great Controverſy, whether Perſons 
baptiz'd by Hereticks out of the Church, ought to be baptiz'd again by 
the Orthodox, after they came into the Church: And tho? this was re- 
ſolv'd and decreed by the Biſhops in the Council of Carthage, held under 


| Fpiſt. 1. St. Cyprian, as he himſelf relates the Matter in his Epiſtles || ; yet this 


Opinion was (notwithſtanding) afterwards diſallow'd of by others, and 
Calvin. not received in the Church“. S$9zozer in his Church-Hiſtory gives us 
Inſt. ch. 15. this Account of Baptiſm, 2g. That ſome Children of Alexandria, being 


at 
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at Play by the Sea-ſide, did, in a jeſting Manner, imitate the Acts of 
the Church uſed in Baptiſm; and Athanaſtus being created Biſhop of 
the Play, baptized ſome Children that had not been baprized : but Alex- 
ander Biſhop of Alexandria being advertis'd hereof, was much troubled ; 
who calling for the Children, ask'd them, what their Biſhop had done and 
ſaid to them ? And underſtanding that all the Rites of the Church were 
obſerv'd therein, he did, by the Advice of other Prieſts, approve of their 
Baptiſm, and would not ſuffer them to be re-baptiz'd. And by a Pro- 
vincial Conſtitution in Liudevood, a Prieſt was heretofore prohibited Lib. 4, 
the Re-baptizing of Perſons that had been baptized even by Laymen ; Tit. 24. 
and ſuch Prieſts as queſtion'd the Validity of Lay-Baptiſm, and rebap. ©* 
tiz'd ſuch Perſons again, were, by that Conſtitution, look'd upon as 
fooliſh and ignorant Men, 

The uſual Times of baptizing of adult Perſons, were at Eaſtor and 
WWhitſontide in the Romiſb Communion, according to the Canon Law + ; Icon. 4. 14, 
and twenty Days before their Baptiſm they were to be catechiz'd, and un- | 
dergo an Exorciſm of Purgation, to drive the Devil out of the Perſon to 
be bapriz'd il, And by another Provincial Conſtitution following *, it 1 Con. 4. 55, 
was ordain'd, That if Children were born within eight Days before Eo. lib, 
Eafter or Whitſontide, they ought to be reſerv'd unto the time of a ge- cap, "s 
neral Baptiſm, if that might be done without any danger of Death to 
the Perſons then born; and by the Papal Canon Law, this Space of Time 
was extended to eight Months in reſpect of Fes to be baptiz'd, that 
they might prove themſelves to be true Converts to Chriſtianity f. But f con. 4. 93. 
theſe Conſtitutions are out of uſe at preſent with us; and that Part of 
the Canon Law we never receiv'd in England. ke 

By the Moſaical Diſpenſation, Circumciſion was a Federal Admiſſion 
to the Fewiſh Religion; and, that being taken away, Bapriſm was inſti- 
tuted in its ſtead : which though in Circumſtances not agreeable to Cir- 
cumciſion, yet both are alike in this Reſpect, oi. That both of them 
were the reſpective Rites of their Admiſſion into the ſeveral Covenants, 
and the Covenantees became thereby entitled to the reſpe&ive Privileges 
which were annex d to them, and in both Caſes they were obliged to ob- 
ſerve the whole Law, to which they were reſpectively initiated. It has 
been faid, that Bapriſm in the Chriſtian Church is a neceſſary means to 
Salvation; but if it be ſo, ſurely a Suſpenſion for three Months, according 
to King Zames's Canons ||, inflicted on ſuch Miniſters as refuſe to baptize, || Can. 69. 
is a very ſlender Puniſhment, where the Child dies unbaptized thro? his 
Negligence or Omiſſion. ! „„ 

As Names were in the old Law impos'd and given to Perſons circum. 
ciſed at the Time of their Circumciſion; ſo are they now, at this day, 
impos'd and given to ſuch Perſons as are baptized * : And this, becauſe in „con. pig, 
Baptiſm the Perſon baptiz'd, according to Hoſtienfes, and the Archdeacon, 4. cup. 18. 
in their Notes on this Chapter quoted in the Margin, deſerves to have 
his Name written in the Book of Life; and ſo ſays the Law in another 
Place f. But here tis to be obſerv'd, that it does not belong to the Prieſt's Con, nia, 
Office to impoſe this Name in Baptiſm, but rather to the Parents or the 2. cap. 36. 
Godfathers : But yet the Prieſt may refuſe to pronounce the ſame, if the 
Parents or Godfathers do impoſe and give them ludicrous, filthy, or il]- 
ſounding Names. To ſupport the Child at the Font, there ought to be three 
| Perſons (at leaſt) according to the aforeſaid Lindwood ſh vi x. in the Bap- Lib. 4. Tit. 
tiſm of a Male there ought to be two Males and one Woman, and in the 24. 8 
Baptiſm of a Female Child, two Women and one Man; and theſe are 

called Sponſors or Sureties for their Education in the true Chriſtian Faith, 


and the like *. | IP 
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t Lindw. 


lib. 5. Tit. 2. 


Cap. I. v. 
Baptiſmus. 


Lindw. ut 


ſupra. 


Can. Reg. 


Jac. 79. 
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By the antient Canons, it was Simony to take any thing for the Sacra- 
ments of the Church, becauſe they ought to be adminiſtred freely 4; but 
the Canoniſts themſelves taught the Clergy to evade their own Laws: 
For they told them, That tho? they ought not to rake any thing for Bap- 
tiſm ; yet they might ſell the Water to the Parents, before it was conſe- 
crated ||, Which is one of the worſt of their Evaſions, ſince Water is an 
Element free and in common to all Mankind for their neceſſary Uſe and 
Conveniency. So that a Miniſter ought not in any caſe to be paid for 
Baptiſm, it being his Duty to baptize in the Church; tho' if the Child be 
in danger of Death, he is bound to go to the Houſe, Gg. * But if he bap- 
tizes in a private Houſe, when the Child 1s likely to live, and he is paid 
for his Journey thither, 'tis as bad as being paid for the Water; becauſe, 
tis contrary to his Duty to baptize in ſuch Caſes. And tho? ſome Miniſters 
have ſued their Pariſhioners for a Fee due to them on Baptiſm, yet 1 
cannot find any thing due for it by virtue of any Cuſtom or otherwiſe: 
And, therefore, when the Curate of Bridlington in Yorkſhire libelled 
againſt his Pariſhioner for a Shilling, as due to him for baptizing his Child, 
a Prohibition was granted. Tis more laudable, that a Perſon {hould be 
baptized as ſoon as poſſible, than that he ſhould expect Baptiſm for any 
length of Time; eſpecially till he comes to an adult Age: and this for 
three Reaſons. Ft, by reaſon of the Imbecility of human Nature, 
according to which the Child may eaſily die: and in this Caſe, according 
to ſome Men's raſh Opinion, he is damn'd if he dies without Baptiſm. 


' Secondly, becauſe (as ſome fancy) the Devil has not ſo great a Power over 


Children baptized and cleanſed from original Sin, as he has over Perſons 
unbaptized: and this (the Papiſts ſay) is in reſpect of bodily Injuries. 
And, Thirdly, becauſe a Perſon in his Infancy is more eafily induced 
and accuſtomed to ſuch Things as relate to the Chriſtian Religion, which 


then ſit ſtronger on his Mind. But tis to be obſerv'd, That tho? the Bap- 


tiſm of Children ought not to be delay'd, yet Baptiſm ought not to be 


immediately conferr'd on adult Perſons, as ſoon as they are converted to 


Chriſtianity, but it ought to be deferr'd for a certain Time on a threefold 
Account, viz. Firſt, Propter cautelam Eccleſiæ, leſt the Church ſhould 
be deceiv'd in their Conyertion, conferring this Sacrament (perhaps) on 
ſuch as only pretend to a Converſion. Secondly, That before Baptiſm, 
they may be fully inſtructed touching the Chriſtian Faith. And, Third- 
ly, out of Reverence to the Sacrament, g. when Men are admitted to 


| Baptiſm on the chief and ſolemn Feaſts of the Year, at Eaſter and Mut- 


ſontide. But if ſuch adult Perſons are fully inſtructed in the Faith, and 
Sickneſs happens, or any other danger of Death, they ought to be bap- 
tized without delay, = 
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Of Baſtards and Baſtardy. 


\ Baſtard) according to the Cioil and Canon Law, is a Perſon born 

of a Woman out of Wedlock, or not legally marry'd; ſo that, ac- 
cording to Order of Law, his Father is nor known: And, therefore, 
by the Law, he is ſometimes, in Latin, ſtiled Filius uullius, the Son of 


no Man; and ſometimes he is term'd Filius Populi, the Son of every Man. 
For ſays the Law, | 
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Cui Pater eft Populus, Pater eft fibi nullns & omnis. 
Cui Pater eſt Populus, non habet ille Patrem. 


And thus Baſtardy is an unlawful State of Birth, which diſables the Baſtard, 
both according to the Laws of God and Man, from ſucceeding to an In- 
heritance. And, according to the foregoing Definition of a Baſtard, 
ſome are born of ſingle Women (among which I reckon Widows) and 
ſome are begot and born of marry'd Women. Of ſingle Women, ſome 
are ſuch as a Man may make his Wife, if he himſelf be fole and unmar 

ry'd; as thoſe that are kept as Concubines in the Place of a Man's Wife: 
and ſome others are ſuch as a Man cannot make his Wife, though he him- 
ſelf be fole and unmarry*d ; becauſe they are already either pre- contracted 
to ſome other; or elſe they are in ſo near a degree of Affinity or Confan- 
guinity to each other, that the Law would condemn the Marriage, and 
render the Iſſue thereof unlawful. Therefore, according to the Delinition 
above-mention'd, and the Rules of Baſtardy founded thereon by the 
Civil Law, ſuch Children as are born of ſingte Women, and begotten of 
ſingle Men, who are, in Caſe of Iſſue, to marry chem if they pleaſe, are 
by that Law ftiled by the Name of ii Naturales; becauſe they were 
from ſuch Women as Men held for their Wives, tho? they were not; 
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and theſe might be legitimated ſeveral ways. Bur ſuch as were born and 


begot of a ſingle Woman, through a vagous Luſt, without any Purpoſe of 
maintaining ſuch as a Concubine, but on a Deſire only of ſatisfy ing a 
Man's Senſuality, were called Spuri;*, whether they were begotten by a 
fingleor a marry*d Man; and theſe were for the molt part Putative Chil- 
dren, and their Father not otherwife known than by the Mother's Con- 
feſſion, who ſometimes owns the Truth, and ſometimes otherwiſe. But 
where any Children were born of a ſingle or marry'd Woman, that has 


*D.1. 5. 23. 


proſtituted herſelf to every Man's Pleaſure, and publickly profeſs'd her- 
ſelf to be a Harlot, the Civil Law ſtiles them by the Name of Manzeres. + | Vid. Hoſt. 


And, laſtly, ſuch as were born of a marry'd Woman in Adultery, who 
did not make ſuch a publick Profeſſion of her Lewdneſs, were, in that 
reſpect, calPd Nothi ||; becauſe they ſeem'd to be her Children, whom the 
Marriage ſhews to be ſuch, but are not: And theſe are counted to be 
Baſtards, if either the Husband has been ſo long abſent from his Wife, as 
by no poſhbility of Nature the Child can bg his; or that the Adulterer and 
Adultereſs were fo known to keep Company together, as that, by a juſt 
Account of Time, it could not fall out to be any other Man's Child but 
the Adulterer's himſelf. And yet in theſe very Caſes, within this Realm, 
unleſs the Husband be all the time of the Impoſſibility beyond the Seas, 


l Nov, 89. 
C. 13. 


this Rule of Law holds true, g. Pater is eff, quem Nuptiæ demonſtrant. 


But the moſt nefarious kind of Baſtards, are they whom the Law ſtiles 
Inceſtuous Baſtards, which are begotten between Aſcendants and De- 
ſcendants, in infinitum ; and between Collaterals, as far as the divine 
Prohibition, and the right Interpretation thereof extends itſelf. 

The Effects of theſe ſeveral ſorts of Baſtardy are diverſe in Law. As, 
firſt, it ſtains the Blood, ſince he that is a Baſtard can neither challenge 
Honour, nor a Coat of Arms from the Father or Mother, becauſe he was 
begot and born out of Matrimony, which (according to the Canon Law) 


is the firſt ſtep ro Honour: And, therefore, the Apoſtle calls Marriage 


Honourable. Whereupon it muſt follow, if this be true without any 
Limitation, that the Oppoſite thereof is Shame, in reſpect to carnal Copu- 
lation: For though it is no Sin for a Baſtard to be a Baſtard; yet it is a 


Defect in him to be ſuch a Perſon, and a thing eaſily ſubject to Reproach. 


Secondly, 
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* C. 5. 27. 
11. 


1 C. 5. 27. 
11. Nov. 
117. cap - 2. 
4] Nov. 89. 


c. 9. 


Secondly, It repels him that is a Baſtard from all Succeſſion deſcending 
from Father or Mother, whether it be in Goods or Lands, unlefs there 
be ſome other collateral Proviſion made for the fame ; betauſe all Laws 
and Statutes, that have been made to any of theſe Purpoſes, were intend- 
ed for the Benefit of ſuch as are Legitimate and next of kin by lawful 
Succeſſion, and not by unlawful Copulation. To legitimate him that was 
a Baſtard, when no Claim could be made to his Birth. Right but by Grace, 
by the Civil Law was made ſundry Ways. As, firft, where the Father of 
the Baſtard (they being both ſingle Perſons) marry'd the Woman, by whom 
he begot the Child *. 24%, Where the Father did by his Will and Teſta- 
ment, or by ſome publick Inſtrument ſubſcrib'd by Witneſſes, name him 
to be his natural and lawful Son, or /4zply his Son, without the Addition 
of any other Words, as Baſe or Now, and therewithal made him his 
Heir, which could only be in caſe the Father had no other natural and 
lawful Son then living f. 34%, When the Prince by his Reſcript |}, or the 
Senate by their Decree, granted any one the Favour of Legitimation, 
which was done (for the moſt part) 1n ſuch Caſes only, where either the 
Child's Father, or the Child himſelf, offer'd his Attendance on the Court 


C. 5. 27.9. Or Prince * In this Realm, none of the ſaid ways of Legitimation take 


1 Mar. 1. 


place, as far as I can learn, but only that which is done by Parliament; 
and that very rarely too: For, beſides thoſe that King Heury the VIIIth 


did, in the variety and mutability of his Mind towards his own Ifſue t, 


I think, we cannot ſhew many Examples. For as for that, which is 


Parl. cap. 1. Wrought by ſubſequent Marriage, being a thing antiently preſſed by the 


Clergy of this Land, to be admitted in like manner as uſed in other Coun- 


1X. 4.17. 6. fries where the Canon Law || herein takes Place, it was rejected by the 


J 20 H. 3. 


Earls and Barons with one Voice, ſaying, They would not change the 
Laws of the Realm in that Point, which to that time had been uſed and 
approv'd by all Men . All theſe caſes of Baſtardy in other Countries, 
whether they be ſuch or not, are to be try'd and determin'd according to 
the Eccleſiaflical Law: But here, with us, tis diſputable, to what Law 
and how far they do appertain either to the Eccleſiaſtical or Temporal 
Courts. 

As to the Matter of Baſtardy, what it is, both the Eccleſiaſtical and 
Temporal Courts are pretty well agreed; but they differ in the Proſecu— 
tion thereof: For the Eccleſiaſtical Law brings it into Judgment two 
ways; the one Iucidently, and the other Priucipally; but the common 
Law makes two ſorts of Baſtardy, ig. general and ſpecial. I ſhall firſt here 
treat of the Eccleſiaſtical, and then of the Temporal Diviſion of Baſtardy. 
Now Baſtardy is faid to be zncidently propounded, when 'tis laid in bar 
of ſome other thing that is prizcipally commenced : As when one ſues for 
an Inheritance that he pretends 1s due to him by his Birth, and another 

impugns him therein by objecting Baſtardy againſt him, on purpoſe to 


_ exclude him from his Action in the Inheritance: Here, I ſay, the Bar is 


* Lib. qo 
C. 13» 


19 H. 6. 
C. Il, = 


in the Iucideut, becauſe it comes excluſively to the Action of Inheritance; 
but the Action of the Inheritance itſelf was in the Principal, becauſe it 
was begun in conſideration of the Inheritance, and not with an intent to 
prove himſelf Legitimate; Which (perhaps) he never thought of when 
he firſt entred the Action for the Inheritance. In which caſe, the Perſon 
charged with Baſtardy, may demand an Admiſſion to prove himſelf Le- 
gitimate before the Eccleſiaſtical Judge, and to be pronounced as ſuch a 
Perſon : Ad curiam enim Regiam (lays Glanvil*) non pertinet agnoſce- 
re de Baſtardid, againſt which, the Law of the Land does not oppoſe 
itſelf, but acknowledges it to be the Right of the Church f. And yet 
to avoid all ſubtle and ſurreptitious dealing in this Behalf, it has ſet down 


a 
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a wary Form of Proceeding, by which the fame ſhall be brought to the 

Ordinary; and ſuch as have an Intereſt in the Suit, may have notice there- 

of, and Time to object in Form of Law againſt the Proots and Witneſſes 

of him, that pretends himſelf to be a Mulier, if they think fit to be 

heard: and what ſhall be certify'd herein by the Ordinary, as concern- 

ing the Birth of him that is charg'd with Baſtardy, that is to ſay, whe. 

ther he was born before or after his Parents Marriage, ſhall be ſupply'd in 

the King's Court, either by judging for or againſt the Inheritance“. * Glanv. lib. 

But Baſtardy is then taken to be principally propounded, when either .. 

one finding himſelf to be grieved with ſome malicious Speech of his 
Adverſary, who reproaches him wirh Baſtardy, or elſe tearing to be im- 

peached in his good Name or Right, takes a Courſe to clear his Nativity, 

by ſuing him or them by whom he is reproach'd, or fears to be im- 

peach'd in his Right and Credit; and hereby proves himſelf to be Legi- 

timate againſt any Allegation or Objection to the contrary : Therefore, 

if ſuch malicious Perſon ſhall either not appear, or bring no good Matter 

againſt his Proof, but that it ſtands ſtill good and effectual in Law to all 

Intents whatever, tho? (perhaps) hereby he ſhall be able to carry the Inhe- 
ritance, becauſe it does not belong to the Eccleſiaſtical Law to judge of 

Lands, Tenements, Sc. and that the Statute ſets down a preciſe Form 

how Suits of this Nature ſhall be try'd ; yet if no Contradicter appears 

herein, and the Suit was only commenc'd againſt ſuch as openly reproach'd 

him, or ſecretly buzzed abroad any Defamation of him in reſpect of his 

Legitimacy, it will ſurely by Accident be good for the Inheritance itſelf. 

For where a Man's Legitimation 1s ſufficiently proved, all things follow 

thereon, which naturally thereunto belong. But it any Man urges the 

Form of the Statute t, being intereſted therein, it mult then neceſſarily . H. 6. 
be follow'd; becauſe it would otherwiſe be thought, that whatever was h 11. 
done before, as far as it concerns the Inheritance, was done by Colluſion, 

though it was but in Conſequence. This kind of Proceeding was much 

more in uſe formerly than at preſent, and never any Oppoſition made 

againſt it, though now it is impeach'd by a Prohibition at the common ki 

Law. And ſo far touching the Eccleſiaſt ical Proceedings in this Buſineſs of | 

The Temporal Courts divide Baſtardy into what the common Lawyers þ 

«call general and ſpecial Baſtardy. The firſt is ſo called, becauſe it comes | I 

Incidently, and is in groſs objected againſt ſome that ſue in a Matter * 
Principal, in order to diſappoint his Suit: As when a Suit is commenced 

in a Temporal Court for an Inheritance, and the Defendant pleads in Diſ- 

ability, that the Plaintiff is a Baſtard, For the Iſſue muſt be join'd upon 

it, and tranſmitted by the King's Writ to the Ordinary, who is to try it 

in his Conſiſtory Court, not according to the Canons, but in Purſuance of 

the Rules of the Common Law, though it be of Eccleſiaſtical Cognizance : 

For theſe Laws differ in this Matter, vg. By the Canon Law he is no +» 

Baſtard, that is born before Marriage, it the Parents afterwards inter- 

marry ; but it is otherwiſe by the Common Law; for ſuch a Child is a 

Baſtard ||, This is ſent to the Biſhop with certain Additions for the great- 20 H. 3. 

er perſpicuity of the Inquiry thereinto; as that whether the Perſon ch. 9. 

charged with Baſtardy was born in lawful Matrimony or not, or whether 

he was born before his Father and Mother were lawfully contracted toge- 

ther in Marriage, or after“. Which Inquiry the Ordinary is to make by « I ib. 18. 

his own Authority; and if he finds the Truth of the Matter upon exami: trat. fol. 35. 

nation to be this or that, he is, after Sentence in his own Court, to certi- 

fy the Matter, as it appears to him, under his Seal unto the King's Courts 

accordingly, which Certificate is concluſive to them; and they are to 


Ee give 
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give Judgment as 'tis found before the Ordinary, either for or againſt the 
Inheritance in Queſtion *. 


*9) H. 6. 
ch. 11. 


l 


at. fol. 35. 


Lib. In- 
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But where the principal Matter of the Suit is concerning Baſtardy it- 
ſelf, as when an Action of Slander is brought for calling the Plaintiff 
Baſtard, and the Defendant juſtifies that he is a Baſtard, which ſhall be 


try'd by the wn ape ; and this is call'd ſpecial Baſtardy. Others define 
ſpecial Baſtardy to be, where the Marriage 1s confeſſed, but the Priority 
or Poſteriority of the Birth of him whoſe Nativity is in Queſtion, is con- 
troverted: which, in my Opinion, is nothing elſe but general Baſtardy 
diverſify'd in Terms, but agreeing in Matter and Subſtance with the 
other. For even theſes Things, which (they pretend) make ſpecial Ba- 
ſtardy, are Parts and Members of general Baſtardy, and are either con- 
feſſed or enquired into by virtue of the King's Writ for the ſame. For, 


firſt, in reſpect of Matrimony here mention'd, it is acknowledg'd both by 


the Plaintiff's Pleading of it, and the Defendant's anſwering thereunto : 
and, therefore, the Plaintiffs Plea is thus, Thou art a Baſtard for that 
thou waſt born before thy Parents were contratted together in Wedlock, 
or their Marriage ſolemniz'd in the Face of the Church: To which the 
Defendant replies, I am no Baſtard, becauſe T was born in lawful Wed- 
loch, or after my Parents lawful Marriage. In both which there is a 
Marriage confeſs'd, and the Queſtion only is touching the Priority or 
Poſteriority of the Birth of him, that is charged with Baſtardy, whether 
ſuch Nativity happen'd before or after the Parents Marriage ; which, as 
they hold, is the other Member of ſpecial Baſtardy : And yet this Priori- 
ty or Poſteriority of Birth comes no leſs in enquiry to the Ordinary in the 
Caſe of general Baſtardy, than they make it to be traverſable in ſpecial 
Baſtardy ; and, therefore, the Writ to the Ordinary for general Baſtardy 


is conceiv'd in this manner, vis. Inquiratis utrum prædictus A. pars 


rea, genitus vc natus fuit ante Matrimonium contractum inter talem 
Patrem ſuum & talem Matrem ſuam : vel poſt t. So that they muſt 
either confeſs there is no ſuch Baſtardy, as is pretended, different from 
what is try*d before the Eccleſiaſtical Judge, or that they themſelves con- 
found the Members that ſhould divide the ſame, and make them one or 


the other as they pleaſe: for both fuuply they cannot be, unleſs they be 


diſtinguiſh'd with other Notes and Differences, than hitherto I find they 
are. But in truth, if theſe Things are well conſider'd, ſpecial Baſtard 
is nothing elſe but the Definition of the general, and the general again, 


is nothing elſe but a Definite of the ſpeczal. For whoever is born out 


of, or before lawtul Marriage, is a Baſtard ; and = he is a Baſtard, 
that is born before, or out of lawtul Matrimony : ſo that theſe Things, 


to be a Baſtard, and to be born out of lawful Wedlock, are convertible 


the one with the other; and 'tis hard to make a Divorce between theſe 


things that are fo near in Nature to each other, as being convertible 
Terms; and to try them in different Courts, ſince they have ſo near an Affi- 
nity to each other, being the ſame in Subſtance and Nature. Wherefore, 
I think, they ought to be try'd by the ſame Law, ne continentiæ cauſa- 


rum dividantur : which is as great an Abſurdity in Law, as it is in other 
Learning, to deny a general Principle or Maxim of the Profeſſion. And 


thus far concerning theReafons and Arguments that may be brought againſt 


makes to be of Eccleſiaſtical Cognizance in his Time, reckons Legitima- 
tion or the Tryal of Baſtardy, as one among the reſt; becauſe in thoſa 
Days there was no Diſpute or Practice to the contrary, whereby the Ec- 


touching Baſtardy, 
| Of 


this ſpecial Baſtardy. Lindwood in his Catalogue of Cauſes, which he 


cleſiaſt ical Courts were hindred by the "Temporal in their Proceedings 
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Of Eccleſiaſtical Benefices, the Diviſion of 


them, &C. 


N treating of Eccleſiaſtical Benefices, I ſhall, Fjr/?, conſider after 
| what manner they were inſtituted in the early times of the Chri- 
ſtian Religion. ＋ I ſhall enquire, what Nature they were of in 

the middle Age of the Church. And, Thirdly, I ſhall ſhew, what Kind 
they are of now at preſent. By the early Times of the Chriſtian Religi- 
on, I mean the days of the Apoſtles, when all things in the primitive 


Church were in Common, and when Clergymen could not 74. to any 


ſuch thing as Property, but were contented to live out of the Common 
Stock; ſuch Perſons as were converted to the Chriſtian Faith, ſelling their 
Eſtates, and laying the Price thereof at the Apoſtles Feet. By the middle Age 
of the Church, I mean that which was ſoon after the Apoſtles; becauſe 
then they began topurchaſe Lands and Eſtates for the Maintenance of the 
Clergy ; and Biſhops had the Diſpenſation of the Fruits and Profits there- 
of, by applying them as they thought meet and convenient for the good of 
the Church : And ſuch of the Clergy as had Eſtates of their own, were, 
by the Laws then in being, not to partake of that Proviſion which was 
reſerv'd for the Maintenance of ſuch as liv'd ia the Cathedral Churches 
with their Biſhops in Common, and were poor and indigent : and this 


111 


was the State of the Clergy after the Roman ge wap became Chriſtians. 


By the third Age of the Church, I mean That when Chriſtians began to 
ſhew leſs Fervency for Religion, and the Clergy themſelves began to 
purchaſe large Eſtates of their own out of the Rapine they made from the 
Blindneſs of Man's Devotion towards them : For as * they poſſeſs d 
themſelves of their Eſtates, and acquired great Wealth to the Church, 
without giving much Scandal or Offence to Religion itſelf; which they 
did, till Popery began to erect itſelf, and lord it over the reſt of Mankind; 
and when Churches began to be built and endow'd not only for the Indi- 
ent, but likewiſe for all Miniſters ſerving the ſame ; and otherwiſe, even 
in thoſe times, Benefices could not be acquired. But this Acquiſition of 
Benefices, in proceſs of time, introduced Pride and Lazineſs among the 
Clergy, and gave them to underſtand, that they were rather Rulers of 
Men, than Servants of God : for as long as they liv'd on the Common 
Stock, or on the Contributions of the People, they were generally Men of 
Piety and Humility, and regarded their Flock more than many of them 
do at preſent, And, from this growing evil of purchaſing Eſtates in the 
Church, 'tis to be obſerv'd, that Perſons of Wealth and Birth came to 
have Eccleſiaſtical Benefices ; and even ſuch as had large Eſtates of their 
own, were wont to live on the Revenues of the Church. And thus I have 
diſtinguiſh'd theſe three Æra's of the Church, in reſpe& of Eccleſiaſti- 
cal Benefices, in order to deſtroy that Contrariety which may otherwiſe 
ariſe concerning the Laws relating to Church-Benefices. 
Now under the Name and Appellation of an Eccleſiaſtical Benefice, we 
may reckon not only a Benefice with Cure of Souls, but even a Prebend, 
- Dignity, Parſonage, and all Churches and other Benefices whatever, either 


with 
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with or without Cure of Souls, which are acquired cum Titulo, and by 
*Dnd.in Canonical Inſtitution *, And, in this Senſe, a Eenefice is twofold : For it is 
c. aj. x. i. either ſaid to be a Benefice 2with Cure of Souls; or otherwiſe in Latin, ſa id 
% to be ſimplex Beneficium. In the firſt Caſe, if it be annex'd to another 
Benefice, the Beneficiary is obliged to ſerve the Pariſh-Church in his 
own proper Perſon, unleſs there be a reaſonable Cuſtom or Conſtitution 
to the contrary, whereby the Church may be ſerved by a Vicar : But tis 
otherwiſe, if ſuch Cuſtom or Conſtitution be not founded upon Reaſon. 
As for Example, when the Canon of a Cathedral Church has a Benefice 
with Cure of Souls iz Titulum, and his Perſonal Reſidence is neceſſary at 
the Cathedral Church for his Advice and other Matters ; or elſe that he 
cannot be ſupported from his Prebend : for ſuch a Cauſe as this is founded 
upon ſufficient Reaſon, that he may, by a Concurrence or Statute, hold 
both, and ſerve the one by a Vicar. But 'tis otherwiſe, where there is 
no ſuch Cuſtom or Conſtitution for ſerving the Cure by a Vicar. | 

But tho' the Words Benaficium Hccleſiaſticum, in a large Acceptation 
thereof, may comprehend all Eccleſiaſtical Livings, whether they be Dig- 
nities, or Parochial Cures, as in the Statute of the 13th of Richard II. 
where they are divided into Elet7ive and Douative; yet, according to a 
more ſtrict and proper Interpretation thereof, an Eccleſiaſtical Benefice 
may, in Latin, be defin'd to be Res Ecclaſiaſtica, que Sacerdoti vel 
{ Duaren de Clerico, ob ſacrum Miuiſterium utenda in perpetuum concedatur f; 
Ben. lib. 2. that is to ſay, an Eccleſiaſtical Eſtate, which is granted to ſome Prieſt or 
cab. Clergyman for Term of Life, to be enjoy'd by him on the Account of his 
Miniliry in the Church. It is called Res; becauſe it is not the Miniſtry 
or Office itſelf, but rather the Profit ariſing from thence, which is the Be- 
nefice. And it is called Ecclaſiaſtica, becaule, according to the Canoni ſts, 
ſuch Profit is dedicated to God and his Church. DLSacerdoti, &c. ] becauſe 
where an Eccleſiaſtical Thing is granted to Laymen, it is not properly 
faid to be a Benefice in this Senſe. And it is ſaid ob ſacrum Minifterium, 
becauſe ſuch a thing, as dedicated to God, ought to be for the Uſe of ſuch 
as wait and ſerve at his Altar. [Utenda} becauſe the Perſons receiving 
the ſame, have only the U/#-Frut? thereof, and not any Fee or Inheritance 
therein. And it is faid to be i perperuum, becauſe the Clerk is to enjoy 
and receive the ſame for ever during Life; or (as others ſay) becauſe the 

Thing is annex'd to the Church for ever. So that, according to this De. 
finition, an Eccleſiaſtical Benefice extends itſelf not only to Parochia] 
Churches, and the Cure thereof, but alſo to Dignities and all other Eccle. 
li Inſt. pt. 3d. ſiaſt ical Promotions, as to Deaueries, Archdeacontries, Prebends, &c. l 
20% b. - % But my Lord Coke affirms , that it appears, in the Books of the Com- 
10. E. 3. 1. mon Law, That Deanerics, Archdcacouries, Prebends, &c. are Be- 
2% k. 3. nefices with Cure of Souls, tho? they are not comprehended under the 
Te Name of Benefices with Cure of Souls,within the Statute of 21 IJ. 8. c. 13. 
| Reg. fol, by Reaſon of a ſpecial Proviſoll; which they had been, if no ſuch Pro- 
78. ziſo had been added : But, with my Lord Coke's Leave, theſe were never 
reckon'd as Benefices with Cure of Souls, according to the Cauom Law, 
or the Law of the Church, as anciently receiv'd here in England. Ho- 
bart, in Colt and Glover's Caſe, againſt the Biſhop of Litchfield and Co- 
wentry, ſays, ſpeaking of the Statute of 21 H. 8. c. 13. That Bi- 
ſhopricks are not included, within that Law, under the Benefices: ſo 
that if a Perſon takes a Biſhoprick, it does not avoid by Force of that 
Law of Pluralitics, but by the antient Common Law, as it was held in 


*uH4 Henry the IVth's Time *. The Canoniſts hold, That an Eccleſiaſtical 


— Benefice conſiſts of the ſacred Function, and of the Provinces thereunto 


7. belonging |; it being a diſtinct Portion of Eccleſiaſtical Rights join'd to a 


ſpi. 
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ſpiritual Function: and till it be ſet apart and diſt inguiſh'd from Tempo— - 
ral Intereſts, it is not properly an Eccleſiaſtical Benchice *; and it is term'd “X. 3-8: 10: 
a Portion, in that it includes Fruits; for it cannot properly be called a 
Benefice without Fruits +. _ | 1 in c. 

But all Church-Livings are not ſtiled Eccleſiaſtical Benefices after one “. 
and the ſame Manner, but by various and ſeveral Appellations; and, 
therefore, the Perſons in Poſſeſſion of them, are alſo ſtiled by divers 
Names and Titles, as Deans, Archdeacons, Parſons, Vicars, Preben- 
daries, Biſhops, and the like: Wherefore, I ſhall here give the Reader 
the ſeveral Diviſions of theſe Berefices ; whereof ſome are properly fo 
called; and others are term'd fo 7properly. Of Benefices properly ſo 
called, ſome are ſtiled greater, and others /gſer Benefices||l, Among the || x. 5. 40. 
greater in the Romiſb Church, the Canoniſts reckon the Papacy or Ponti- 32. X. 3. 5. 8. 
- ficate, which is even called a Benefice *; and the Greater are diſt inguiſh'd * 2: Diſt. 
from the Leſſer by the means of Co//ation : And 'tis certain, that all ſuch © © 7 
as are called Prelacies, may be term'd the greater Benefices ; as that of 
the Pontificate, a Patriarchſhip, an Archbiſhoprick, Biſhoprick, Abbacy, 
and the like; but Rectors of Churches do not properly come under the 
Appellation of Prelatest. Secondly, There are ſome Benefices which apy a 
have a Cure of Souls annex'd to them; and ſome, which have not |}, as 7: 5. v.Pre- 
aforeſaid. And this Cure of Souls is, W hen to Iunocentius, conſi- le. 
der'd in a threefold manner, i. Fjr/?, When he that is ſet over the Be- In * 
nefice is oblig'd to adminiſter the Sacraments ; and Secondly, when he is 
bound to preach and expound the Word of God unto the Pariſhioners of 
that Place; and Thirdly, to read Divine Service and the like; and in 
the Romiſh Church, to hear Confeſſions : Wheretore, in theſe kind of Be- 
nefices, tis neceſſary that their Rectors ſhould be in actual Prieſts Orders, 
or (at leaſt) they ought to be ſo within a Year after they have taken 
the Benefice on themſelves. And this' Year ſhall be computed from 
the Time that any one has had a quiet Poſſeſſion of his Living or Bene- 
fice, or (at leaſt) from the Time that he might have had ſuch, if it be 
not through his own Default that he had not ſuch. We call theſe bene- 
fic'd Men, by the Name of Rector, Curates, Perpetual Vicars, Paſtors, 
and the like. Again, there are ſome Benefices which are ſaid to be Be- 
nefices with Cure of Souls, in reſpe& of a Contentions Juriſdiction, 
which is annex'd to certain Benefices f: And theſe Beneficiaries have the f Extra. 3. 
Power of Viſitation, Inquiſition, receiving of Procurations, Suſpending, © 
Excommunicating and Abſolving ; which Things they may ſometimes do 
without a Benefice |}, as in the caſe of an Archdeacon. Sine-Cures, or Be- || Dd. in e. 
nefices without a Cure of Souls, are ſuch as thoſe, whoſe Rectors are not # 1. 23. 
oblig'd to the Diſcharge of the aforeſaid Duties, but are only bound to 
attend Divine Service at Canonical Hours *: And theſe are called {ple X. 3. 1. 2: 
Benefices, and have always perpetual Vicars annex'd to them for the Gyre 
of Souls F. x. 4. 5. zo 

Another Diviſion of Eccleſiaſtical Benefices, according to the Canon "7 #5 
Law, is, that there are ſome, which are ſtiled Regular; and others, 
which are term'd Secular Benefices. The firſt are given to Regulars, or 
Perſons in Monaſteries; and the ſecond are given to Secular Clerks, who 
do not profeſs a Monaſtick Life, or any Rule of Living ||. Theſe Qualities || vi. 3. 4.5, 
do, for the moſt part, accede to Benefices from their Charter or Reſcript 
of Foundation, . when ſuch Benefices are given either to Regulars or 
Seculars thereby. But ſometimes Regular Benefices are poſſeſſed by Secu- 
lar Men, and ſometimes Secular Benefices are held by Regulars, by legal 
Preſcription ; ig. When a Secular Church has, for Forty Years together, 
been in the Poſſeſſion of a Regular Clerk, ſo that the Quality being now 
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adjudg'd to be chang'd hereby, it does from a Secular become a Regular 
Church, and may be held by Regulars: And, on the contrary, if a Re- 
oulay Church has been poſſeſs'd by a Secular Clerk for ſo many Years, 


it becomes a Secular Church *. For the Time of Forty Years, according 
to the Common and Ordinary Law of the Church, is ſufficient in a Pre- 


. ſcription of Eccleſiaſtical Matters relating to Churches f; provided, that 


there be in ſuch a Poſſeſſion of a Benefice, a concurrent Title, together 
with the Time of ſuch Preſcription, that is to ſay, a Canonical Inſtitu- 
tion, and what we call Bora Fides: For otherwiſe the Quality of Bene- 
fices is not alter'd by Time alone. But from Regular and Secular Bene- 


fices, a third Species of Benefices may arife, which we commonly call 


1 vi. 1. 6. 15. 


Commendams; which is, when the Pope does, by virtue of ſome Pri- 
vilege, grant a Secular Benefice unto a Regular Perſon, or on the contra- 
ry, a Regular Benefice unto a Secular Perfon : And from hence, Perſons 
came to hold two Churches, one by way of Title, and the other 12 CH- 
mendam || ; of which hereafter, under its proper Title. : 
Some Benefices have Sacred Orders annex'd to them, and Perſons promo- 
ted thereunto, areoblig'd to be in Holy Orders, or ſuch Orders (at leaſt) as 


are requiſite thereunto; becauſe where there are two Things or more an- 


* Gloſs. in 
C. 6. X. I, 14. 


'+ Gloſs, ut 
ſupra. 


H Diſt. 
©. 1. 


nex d unto each other, if a Perſon accepts of one, he ſeems to have oblig'd 
himſelf to fulfil the other: as it happens, where a Clergyman takes a Living 
with the Cure of Souls ; for then, on his acceptance of the Benefice, he 
is bound to perform the Cure of Souls *. And there are ſome Benefices, 
which have no Orders annex*d to them; as that of a Canonry : And, in 
ſuch Benefices as theſe, a Perſon is not bound to ſee himſelf promoted to 
Holy Orders according to the Canon Law, as he is in the other Caſe, un- 
leſs the Advantage or Neceſſity of the Church requires it f. But againſt 
this Gloſs in the Margin, and the Text itſelf, ſome are of an opinion, 
That if a Benefice has Orders annex'd to it, the Perſon promoted there. 
unto ought, at the Time of his Promotion, to be veſted with Holy Or. 
ders ||. But this admits of a Diſtinction; for there is one Kind of an- 


- nexing in reſpect of the Aptitude, and another Kind of annexing in re- 


ſpe& of the AQ it ſelf, In the firſt Caſe 'tis neceſſary, That the Perſon, 
at the Time of his Promotion, ſhould be of ſuch an Age as is requiſite 


to ſuch Orders, which the Perſon promoted ought to take: For then tis 


not neceſſary, that he ſhould be actually in ſuch Orders; but tis well 
enough, if he be qualify'd to receive ſuch Orders, being then oblig'd to 
receive the ſame at the Time of the next Ordination. For though a Dig- 
nity or Church e Cure of Souls, has Prieſts Orders annex'd to it; yet 
"ris not neceſſary that the Perſon promoted thereunto, ſhould be in ſuch 
Orders at the Time of his Promotion, but 'tis ſufficient for him if he af. 
terwards becomes a Prieſt; becauſe ſince ſuch Annexing is only in reſpe& 
of Aptitude, he ought to be apt and fit for ſuch Orders, and that is 
enough. But in the ſecond Caſe, when ſuch Annexing is in reſpe& of 
the Act it ſelf; *tis neceſſary for the Perſon promoted, to be at the Time of 
his Promotion, veſted with the Orders annex'd to his Benefice. By a 


2. Statute of the Realm of Erxgland®*, tis required, That all 3 


Perſons, as well as Dignitaries, ſhould be in Orders at the Time of their 
Ad miſſion and Inſtitution thereinto. 5 „ 

In the Council of Latera it was decreed, that no one ſhould have 
ſeveral Dignities, or retain more Pariſhes than one at the ſame time, un- 
der the Penalty of loſing the Benefice or Dignity thus accepted; and the 
Perſon that was collated or preſented thereunto, was to loſe the Right 
and Power of Collation or Preſentation for that Turn. And becauſe this 
Decree was ill obſerved, Pope Innocent through a deſire of putting a 


ſtop 


%, 
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ſtop to this kind of Avarice in the Clergy, decreed, that whoever ſhould 
for the future be admitted to any Beneſice with Cre of Souls annex'd to 
it, ſhould be zp/o Jure deprived thereof on his taking a ſecond Living, 
if the firſt had a Cure of Souls annex'd to it“: and it he endeavour'd to b. Conf 
hold the ſecond with the firſt, he ſhould ſtand deprived of them both;“! 
and he, to whom Preſentation or Collation did belong, might preſent , [ 
or collate whomſoever he pleaſed ; and it he delay'd to preſent or collate jj 
thereunto beyond the ſpace of ſix Months, ſuch Preſentation or Collation 
ſhould devolve unto others, according to a Decree of the Lateras Coun- 
cil. By the Canon Law, a Perſon, after he has once obtained and been in 
full Poſſeſſion of a ſecond Benefice, cannot deſert the tame, and return 
again to his firſt Living; becauſe ſuch Living is immediately void by his 
Aſecution of a ſecond Benefice F. But yet we have another Law , which f X. 3. 5. 
ſeems to oppoſe the Law next immediately quoted; by which the Per; * 3: 5-7: 
ſon has his Option given him, to retain which Living he pleaſes. But 4 
think) this laſt Law here quoted can only have place at this Day, 8%. 
when the Biſhop of the Dioceſe, where the firſt Living wth Cure of Sou 
lies, will not confirm his Tranſlation, or going to a ſecond Church : For if he 
paſſes to a ſecond Benefice without the Biſhop's Licence or Diſpenſation, 
the Biſhop may, according to the Canon Law, either ratify or not ratify 
ſuch a Tranſlation ; and thus he ſhall in ſuch meaſure haye his Option of 
the firſt or ſecond Benefice, But this Law ſeems to carry much Hardſhip 
along with it, viz. that a Biſhop ſhould thus hinder ſuch a Perſon (per- 
haps) on the Account of one {mall Living, which he has under him : And 
therefore it is not received here in Exg/and, where the Statute- Lay 
preſcribes what Livings are compatible, and; what not. By the Caron * at l. s. 
Law Incompatible Benefices are Dignities, Parſonages, and other Bene- ch. 13: SeQt. 
fices, which do by ſome Statute or approv'd Cuſtom require a Perſonal ” & 8. 
Reſidence : and hence it comes to paſs, that even Prebends, which do by 
Statute or Cuſtom require a perſonal Reſidence are deemed [compatible 
Benefices. And this is true, where any one is rt and preciſely obliged 
to a perſonal Reſidence : But tis otherwiſe if he be not bound hereunto per 
Subſftrattionem Beneficii, that is to ſay, by a Sequeltration of the Profits. 

When a Difpute or Controverſy happens between any Perſons touching 
a Benefice, the Confeſſion of one of the Litigants, that ſuch Benefice be- 
longs to his Adverſary, {hall not profit and avail the adverſe Party, when 
the Queſtion is de T itulo Beneficii : but ſuch Title ought to be prov'd, 
whereby it may appear, that he has a Right in the ſaid Benefice f; be- f Cloſſ. in e. 
cauſe no one can be in Poſſeſſion of Eccleſiaſtical Bencfices, without Ca- de eg. 
nonical Inſtitution firſt obtained ||, And this Rule of Law proceeds, jur. e. 1. 
when a Perſon would ex 7070 infer the Proof of a Title to a Benefice by 
the Confeſſion of the adverſe Party. Bur if any one has ſet forth his 
Title, which is reckoned dubious by Facts and Deeds produced by the 
adverſe Party; then if ſuch adverſe Party confeſſes his Adverſary to have 
a better Right than himſelf, the Confeſſion of the adverſe Party ſhall in 
fuch a Caſe be for the Advantage of the other Party; ſince a Title is 
confirm'd by ſuch a Confeſſion ® . ; Boer decif, 

Panormitan obſerves of a beneficed Clergyman, that by the Canon . n. = 
Law he cannot lay up his Patrimonal Eitate for his Kindred, and live on 
the Revenues of the Church, which ought at the time of his Death to 
come to the Church again; and he that does fo, (ſays the Abbot) com- 
mits a deadly Sin: But then this great Commentator afterwards contra- 
dicts himſelf, in quoting the antient Laws of the Church, when all things 
were in common among Clergymen and Laymen, that were Chriſtians. 
But in proceſs of time, when Churches began to be endow'd, and a diſtinct 

85 ; | Por- 
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Portion was aſſign'd unto the beneficed Clerks, they might then, (ſays he) lay 
up the Profits of their Patrimony, and live on the Revenues of the Church, 
provided they did not do this with a covetous Mind. But, in order to enrich 
and aggrandize the Church, Prieſts were forbidden to marry : And 

| therefore by the Papal Canons, a Clergyman that has a Wife cannot have 

t X. 33.3. an Eccleſiaſtical Benefice t; much leſs can a Bigamiſt have ſuch a Benefice, 
according to that Law. But this is otherwiſe among ſuch as are of the Re- 
form'd Religion: and tho? the Puniſhment of Diſability does not take place 
among the Proteſtant Clergy during the Marriage, that is between them 
and their Wives; yet it were to be wiſhed, that many of them would not 
haſten ſo much into Wedlock, to gratify a carnal Appetite, before they can 
well maintain a Wife and Children. 

In many Gloſſes the Competency or Sufficiency of an Eccleſiaſtical Be. 
nefice, ought to be conſidered not only in reſpect of the Perſon who ſerves 
the ſame, but even in reſpect of the Ozera and Charges incumbent on 
ſuch a Benefice. In reſpect of the Perſon, we ought have a good Regard 

to the Nobility of his Condition, and likewiſe to his Knowledge, Morals, 
perſonal Merit, and his virtuous Behaviour. In reſpe& of the Orera 
and Incumbrances of a Living, we ought to conſider whether it be ſuffi- 
cient for himſelf and his Family, and to maintain Hoſpitality ; and like- 
wiſe to pay and fatisfy ſuch Dues as do of right belong to the Biſhop 
and the Church. This I call a ſufficient Benefice or Allowance, which 
every Perſon that founds and endows a Church, ought to make for the 
Maintenance of its Miniſter. But a at Bene ſice is ſaid to be that which 
ſo abounds with an Eſtate and Revenues thereunto belonging, that a Man 
may expend a great deal in Delicacies of eating and drinking, maintain 
his Family, keep Hoſpitality, and diſcharge all other Incumbrances, as 
aforeſaid. 1 
* x. 3.38.22. If a Patron ſhall neglect to preſent unto a Benefice, that has been void 
above ſix Months, the Biſhop may collate thereunto * ; and if the Biſhop 
ſhall neglect to collate thereunto for ſix Months, it devolves to the Arch- 
X. I. io. 3. hiſhop 11; and if the Archbiſhop ſhall not fill it up within ſix Months enſu- 
X. 3.8.2. Ing, it lapſes to the King, but according to the Canon Law to the Pope *. 
Baut noone can preſent or give a Benefice to himſelf; ſince there ought to 
1-377" be a perſonal Diſtinction between the Giver and Receiver 4: And ſuch 
Perſons as ſhall confer Benefices on unworthy and diſqualified Perſons 
| after a Notice or Correction given, ſhall for that Turn be deprived of the 
X. 3.5.29. Power of preſenting unto ſuch Benefices l. A Perſon that is admitted 
unto a Benefice . Cure of Souls, ought to be twenty-four Years of 
X. 167. Ape compleat, or (as we ſay) twenty-five 4770 Currente*: A Benefice 
ought to he void, before it can be diſpos'd of or given away; eſpecially if 
it be by any Perſon's Death: And this in order to avoid all unlaw- | 
ful Sollicitation, and the impious Deſires of getting other Mens Prefer. 
X. 3-9-2-3- ments, by wiſhing for their Deaths F, For as the Civil Law looks upon 
* all Reverſionary Grants and Donations of Eſtates with an odious Eye, 
which are made during the Life: time of the Perſons in Poſſeſſion, and to 
whom they belong, and condemns all Pacts and Covenants made about 
53% Succeſſion ||; ſo the Canon Law excommunicates and depoſes all ſuch 
' Perſons as do procure the Preſentation or Collation to Eccleſiaſtical Be- 
nefices during the Life-time of the preſent Incumbent or Poſſeſſor there- 
1x.:81, Of f, unleſs ſuch Perſon ſhall in his Lite-time, for ſome juſt Cauſe or o- 
2-Q1-7. ther, be legally deprived thereof; or the ſame ſhall be obtained through 
Incapacity, or ſome other way than by the Incumbent's Death. 
d. in For according to the Canoriſts *, Benefices are faid to become vacant 
ona ways, ois. by Death, Reſignation, Deprivation, * | 
| ation, 


3 ; 


Parergon Juris Canonici Anglicant. 117 


lation, and the like: For according to the Archdeacon +, a Beneſice is f ln e. 4. vi. 


Ve oA 


faid to be vacant or void, that is without a Miniſter to officiate therein. % 


But it is to be obſery'd, that a Benefice is ſometimes ſaid to be vacant % 
Futlo, and ſometimes 2 Jure. A Benefice is ſaid to be vacant de Fado, and 
not de Jure, when the Poſſeſſion thereof is loſt by Spoliation or Intruſion, 
and the like: But when a Perſon is e Fatto incumbent on the Poſſeſſion 
of a Benefice without a Title, then it is ſaid to be vacant Je Fare and 
not de Facto. A Perſon does, iÞſo Fare, loſe and forfeit a Benefice by a 
Fault committed by him; and then ſuch Benefice is ſaid to be void or va- 
cant by Deprivation or Depoſition, As, Fr/t, if he has purchas'd and ob- 
tain'd the ſame by marifeſt Simony; tor *us otherwiſe by the Cauom Law, 
if it be acquired by occult Simony *. Secondly, A Benefice is ſaid to be * x. 5. 3. 13. 
forfeited, it the Paſtor or Poſſeſſor thereof be an Heretick Convict f. Er 5. 2- 
Thirdly, A Clerk ſhall forfeit his Benefice it he becomes an Intruder, 1 
and ſteps thereinto by Force and Violence; uſurping the ſame by his 
own private Authority ||. Fburthly, If he does by Calumny impeach an | vi. 3. 4. 18. 
Election, and is not able to prove his Accuſation: and if during the 
Time of three Years, which is the Term of Suſpenſion for this Offence, 
he meddles with the Adminiſtration of his Office“; (for in this Offence, *vi. 1. 6. 1. 
Suſpenſion ought to be previous to Deprivation.) A Beneficiary ſhall like- 
wiſe loſe his Living if he be guilty of Sodomy 4, Aſſaſſination ||, or be + x. 5. 31. 4. 
found guilty of Forging the Pope's Letters“; and alſo for ſtriking or pro- J.. 5: +": 
ſecuting a Cardinal in the Romzſh Church f. But we here in England FS 4 
do not follow the Canos Law in ſeveral of theſe Reſpects, as I ſhall ob- 
' ſerve hereafter under the Title of Deprication. 
There was a Canon made in the fourth Lateran Council, forbidding 
Eccleſiaſtical Prebends, or any other Offices in the Church, to continue 
long void, but that they ſhould be filled up, and conferred on ſuch as were 
fitly qualify'd for the Adminiſtration of them within fix Months. But | x. 3. 8. 2. 
et this Canon was not made in Derogation to any ſhorter Term of Time 
in the obtaining of Spiritual Benefices, given by any ſpecial Right, which 
remain in their antient State, as before : For it a Diſpute be touching a 
| Benefice, which is granted to any one by Option, he that has the Right 
of Option ought to chuſe within twenty Days, if there be a Specialty of 
Law for ſo doing *. In making a Preſentation to a vacant Church, ac- * vi. ;. 19. 
cording to the Cauon Law, a Layman ought to Preſent within four © 
Months, and a Clergyman within ſix, otherwiſe a Devolution or Lapſe of 
Right happens f; as I ſhall ſhew hereafter, with the Reaſons thereof. f vi. e. ut 
Though a Mandatary, to whom the Pope has, by virtue of his Preroga- . 
tive, and his own proper Right, given a Mandate for a Benefice, ought, 
within ten Days after the Preſentation of ſuch Mandate made to him, 
to whom it is directed, to accept of that Benefice which is void, from the 
Day of his Knowledge thereof, leſt the Ordinary ſhould collate thereun- 
to; yet in France a Mandatary cannot interrupt an Ordinary Collator, 
till a Month is expired from the Day of ſuch Preſentation. But in Eng- 
land, we have nothing to do with the Pope's Mandates, Reſervations of 
Grace, and Proviſions of Benefices. | 
If an Incumbent of a Church wth Cure of Souls, under eight Pounds 
er Ann. take a ſecond Benefice with Cure, to which he is inſtituted and 
inducted, without obtaining a Diſpenſation for holding them both, by 
which the firſt is void in reſpect of the Patron, ſo that he may preſent ac- 
cording to the Statute : and before the Patron preſents upon ſuch Voi- 
dance, the Archbiſhop does, by Force of the Statute || of the 25th of fla; H. 
Henry VIII. grant to him a Licence perinde valcre, to hold the firſt with ® 2 
the ſecond Benefice; this is not a 1 8 Licence, tho? confirm'd according 
8 to 
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* X. 3. 5. 18. 


| Vauph. 
Nep. pa. 21, 


| Acts. ch. 
20. v. 18. 
* Diſt. 21. 


Qo 1. 


C. 1. 3.23. 


Nov. 6. c. i. 
Nov. 123. 
c. I. Nov. 
137. c. 2. 


[i 7: 1. 5 31. 


* Ci . Jo 14. 
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to the Statute, to take away the Patron's Preſentation, tho' his Church 
was only void by Force of a Canon, and not by the 21ſt of A. 8. ch. 13. 
For by the Canon, the firſt Benefice was fo void, that the Patron might 
have preſented before any Deprivation ; and after the Patron has a Title 
to preſent, this Title cannot be taken away from him by a ſubſequent 
Licence or Diſpenſation, unleſs ſuch Licence or Diſpenſation could make 
a void Church become full ꝶ, according to Baldock's Caſe againſt the 
King. Trim 14 Car. and upon a Writ of Error afhrmed. Rolls Abr. 
Pt. 2. 359. 


Of a Biſhop, his Riſe, Power, and Office in the 
Church, &C. 


Biſhop in Greek called Hi, is an Overſeer or Super-intendant 
A of Religious Matters in the Chriſtian Church among, Men, and 
ought, as a good Shepherd of the People, to feed his Flock, and to 
watch for their Souls||, and in the Behalf of his Flock, to preſerve it from 
the Incurſions of Wolves and other ravenous Beaſts “: For his Office is 
rather a Truſt of great Care and Vigilance in the Church, than a Function 
of Power and Government therein. And this Office Fabian ſtrenuouſly diſ- 
charg'd in the Council of Malcedon againſt the Eutychean Hereſy ; which 
was condemned by all the Biſhops there preſent at that Council, together 
with the wicked Doctrines and Opinions of thoſe Hereticks f. Where— 
fore only ſuch Perſons ought to be elected Biſhops, as are Men of good 
and prudent Behaviour, of a right and orthodox Faith, well-temper'd in 
their Manners, of a mature Age and great Humility, perfect in Body, 
and of an unblemiſh'd Birth, according to the Canons of the Church. 
And from what Place ſoever they come, ler them purity all Things with an 


* Integrity of Conſcience ||, and not cohabit with lewd Women; but in the 


Place of a Wife, if poſſible, let them cleave and adhere to the Church of 


. Chriſt, and not to one of their own Framing*. And, according to the 


Papal C707 Law, they ought not only to be without Wives, but without 
Children, which few of them are in Popz/h Countries, where they are re- 
ſtrain'd irom Marriage: And, inſtead of natural Children, let them have all 
the Faithful of their Family, that the Goods and Eſtate of the Church may 
not be ſpent on their own Progeny, which they ought to lay out on the 
Poor f. They ought likewiſe to take care that they be not promoted to this 
Dignity by evil Arts and Means, cc prece, nec 3 and ought to be ſo 
far free from all Canvaſſing and Sollicitation, that they ought to acquire 
their Benefices on earneſt Requeſt made to them, and as it were by Com- 
pulſion, avoiding the ſame on [ntreaties made to them: ſuch was the Merit 
and Modelty of Biſhops in antient Times, before large Revenues and Ju- 
riſdiction were added to their Biſhopricks. Therefore, in thoſe Days, if 
any one came to a Biſhoprick through a Corruption of Gifts and Preſents, 
or by any other baſe and ſordid Methods, he was not only tumbled down 
from the height of that Dignity, but was depos'd from the Degree or Order 
of the Prieſthood, with a Mark of perpetual Infamy ||; and he that was 
once depos*d or ejected, could not afterwards be re- admitted to the Ho- 
nour and Degree, which he had thus ſhamefully loſt *. Beſides, that 


which 
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which was given for this Degree or Order of Prieſthood, was forfeited to 
the Church, that ſuſta in'd this Injury; and the Perſon that receiv'd the 
Gift or Preſent, was fined in Twofold: And ſo the Law ſtands now in 
point of Simony here in Eugland. This Crime of canvaſſing or ſollici- 
ting for Church-Preferment is by the Canon Law called Siony; and is 
by that Law puniſh'd in a moſt grievous and rigorous Manner, if the 
Law was duly put in Execution, as I ſhall hereatter obſerve under the 


119 


* -1 Klit. 
cap. G. 


Title of Simony. The Emperor Jyſtinian has preſcribed a Form to be 


obſerv'd in the Election of a Biſhop, (for Biſhops were antiently choſen 
by the People out of the belt and moſt learned of the Clergy) and, it was 
Pope Innocent the Third, who, for bye ends to the Hierarchy, changed 
this Form in ſome Reſpect. But moſt Chriſtian Princes do, at this Day, 
claim the Nomination of fit Perſons to be made Biſhops, and to receive 
Epiſcopal Inſtitution into Cathedral Churches, as they likewiſe do the 
Nomination of Abbots for all Monaſteries in their own proper Dominions, 
where Religious Houſes are ſufter'd ; and in Popiſh Countries, theſe 
Perſons do afterwards receive their Confirmation from the Hands of the 
Pope: And tho? here in Zzg/azd, the Dean and Chapter do elect a Biſhop 


upon the King's Nomination of him to a Biſhoprick t; yet it is nothing lets f Faw. 6. 


than a Præmunire for them to refuſe and fer aſide the King's Nomination. 
And Covarruvias, though a Popiſh Writer, thinks this to be a very good 
Law; becauſe (ſays he) 'tis the Intereſt of a King to know what fort of 
Perſons they are, that have the Adminiſtration of Churches and the Go- 


cap. 2. 


vernment of Monaſteries, within their own Territories and Dominions ||. || Cap. Po- 
Though a Biſhop comes under the Appellation of a Prieſt or Presby. Veflor. p. =. 


ter; yet a Prieſt or Presbyter does not come under the Appellation of a 
Biſhop : becauſe there are many Prieſts which are not Biſhops, tho? there 
is no Biſhop, that is not a Prieſt in the Church, Indeed the Power of 
Biſhops and Presbyters was heretofore for ſome Time in common, but in 
ſuch a Manner (ſay the Canoniſts) as thar it accrued to Biſhops by a kind 
of Right, and the Apoſtles gave it to Presbyters by a kind of Privilege 
indulged them for the common Good and Advantage of the Church. And 
this continued till ſuch Time as Schiſms and Contentions aroſe in the 
Chriſtian Church; ſo that every one thought the Perſons he baptiz'd, 
were his ſpiritual Children and in his own Power : And, therefore, the 
Power of Presbyters was by a general Decree abrogated all over Chriſten- 
dom ; and one certain Presbyter was hereby made to preſide over the 
reſt. | | 
A Biſhop, according to St. Paul's Direction *, ought to be veſted with 


9. 10. n. 5» 


* 1 Tim. 


fourteen Conditions or Qualifications. For he ought to be Blameleſs, . 5. . 2. 


that is to ſay, without any Crime or Blemiſh imputed to him; the Hus. 
band of one Wife; not given to Wine; a Perſon of Prudence, Modeſty, 


35 KC, 


Hoſpitality and Chaſtity,; a Teacher of the People; noStriker or litigious 


Perſon ; not given to filthy Lucre or Covetouſneſs; a Man that governs 
his own Houle ; no Novice; but a Perſon well apparelled : For it is not 
the Name, but the Life of the Perſon, that makes a Biſhop. An Election 
therefore to a Biſhoprick, ought to be made of a Perſon that is fitly qua- 
lify*d for it, in reſpect of Knowledge, Age, and good Manners ; and, ac- 
cording to the Canon Law, to be a Perſon born in lawful Wedlock or 


Marriage f. And thus the Council of Lateran ordains, becauſe ſome Per- | x, 1, 6. 3. 


ſons had been elected Biſhops, which were no wiſe qualify'd in reſpect of 
Age, Knowledge, Morals, and the like ; decreeing, That in all the Offices of 
the ſacred Miniſtry, there ſhould be three Things eſpecially requiſite and 
neceſſary, viz. Maturity of Age, Gravity of Manners, and Knowledge 
of Letters || : And, therefore, if we wou'd argue a Minori ad Majus, 

theſe 


X. 1. 14. 
15. X. I. 6. 7. 
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theſe Qualifications are with greater ſtrength of Reaſon required in 4, 
Biſhop. And by the ſaid Council, it is at this Day required, That a Bi- 

11 X. 1. 6. 3. ſhop or Prelate in the Church ſhould be thirty Years of Age at the leaſt ||: 
nor. can this Law be diſpenſed with, in reſpect of a Biſhop that is under 

ſuch an Age, in oppoſition to the ſaid Council, For tis certainly very 

unfit, that ſuch Perſons ſhould be preferr'd to the Government of others, 

who know not how to govern themſelves. And hence it is, that St. Paul, 

ch. 3. v. 4. in his firſt Epiſtle to Timothy ®, ſays, That in the Choice of a Biſhop we 
ought to have a Regard to a Perſon, at ruleth well his own Houſe, ha- 

wing his Children in ſubjeftion with all Gravity. According to In- 
rnocentins, à Biſhop, ſuſpected of Sedition againſt the State of any 
Kingdom or Commonwealth, ought not to be promoted to a Biſhoprick : 

and that no one ought to intercede with the Prince for him, who lies un- 

der the Prince's Diſpleaſure ; becauſe the Perſon thus interceding for him, 

would thereby incur the ſame Diſpleaſure. In the Fu/ti7ia7z Code, we 

read of a Law made for expelling the Patriarch, or Biſhop of Aquileia, 

that City, for Sedition againſt the State or Republick of Fenice; and it 

was therein ſaid, That he ought not to be heard on his Prayer to be re- 

ſtored, becauſe he is (till preſum'd to make worſe Attempts, and to think 

it his Duty ſo ro do. How juſtly, therefore, was the late Biſhop of Ro- 

cheſter, Dr. Francis Atterbury, depriv'd of his Biſhoprick, and expell'd 

the Kingdom for High-Treaſon againſt the King and Government! A Bi- 

ſhop diveſted of his Biſhoprick on the Score of ſome Crime committed 
againſt the State or Commonwealth, wherein he preſided as a Biſhop, 

ought to be baniſh'd and live a Hundred Miles diſtance (at leaſt) from 

ſuch State or Commonwealth; and if a Biſhop, diveſted of his Bi- 

ſhoprick on ſuch Account, ſhall preſume to return or come into ſuch State 

or Commonwealth again, he ſhall be deliver'd up, and committed ro ſome 
Monaſtery which is ſituated in another Kingdom. But by the Papal Law, 

a Biſhop ought not to be deliver'd to a Secular Court of Judicature againſt 

his Will : for, according to that Law, if a Judge ſhall ordera Biſhop to be 

thus deliver'd up and treated, he ſhall be depriv'd of his Office, and 
condemn'd in the Sum of Twenty Pounds of Gold to the Uſe of the 

Church. : 

The Election of a Biſhop or Archbiſhop, where the Papal Cauos Law 

{ 5oDift. prevails, ought to be made within three Months after ſuch Vacancy j ; 
woes otherwiſe a Devolution was heretofore made to the Pope on that Ac- 
X. 3. 8.12. Count ||; but now 'tis made to the next immediate Superior, g. to the 
.. 6. 4. Primate or Archbiſhop *, who in this Caſe has the Power of electing a 
Biſhop in Popz/þ Countries, where the King has not the Nomination of 

him. And ſach Biſhop elected, ought to be confirm'd within three Months 

after ſuch Election by his Archbiſhop, or elſe by the Pope in ſome Coun- 

} 1co Diſt. tries f. As an Election is previous to Confirmation; ſo, according to Ber- 
Vin, 2. rachinus, and other Canoniſts, Conſecration is ſubſequent thereunto: 
For though a Perſon may be ſaid to be a Biſhop upon Confirmation; yet, 
without Conſecration, he cannot do ſome Things which relate to the 
Office of a Biſhop, as to Ordain and give Holy Orders to Perſons ſuing 
for the ſame ; but before Conſecration he may do all ſuch Things as re- 
late to Juriſdiction. A Biſhop is ſaid to be zz Mora in ſuing for Conſe- 
_ cration, if he does not apply for the ſame within the Time prefix'd by 
the Canons; that is to ſay, within three Months from the time of his 
Confirmation had and obtain'd in the Church. So that firſt of all a Bi- 
ſhop is elected; Secondly, This Election is confirm'd, whereby the Biſhop 
elected does, in ſome meaſure, obtain a Right of Adminiſtration ; and 
Thirdly, he purchaſes his Conſecration: ſo that it appears from _ 
| that 


Y ; 
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that the one ariſes from the other. For, by virtue of his Election, he 
obtains Confirmation; and by virtue of his Confirmation, he receives 
Conſecration, and a full Adminiſtration of his Paſtoral Office. And hence 
the 3 commonly ſay, That Epiſcopal Conſecration is an Order: 
and, therefore, in ſeveral Laws, a Biſhop is ſa id to be ordain'd, and in ſome 
Laws, he is ſaid to be conſecrated, ſince *cis by Conſecration that he re- 
ceives the Epiſcapal Order. But tis no more an Order, according to Po- 
piſh Theologiſts, than the Prima Tornſura, they allowing only ſeven Eccle- 
ſiaſtical Orders; whereas the Canorni/ts allow of nine of them in the Church, 
by reckoning the Prima Tonſura and the Epiſcopal Order as two. 

Faloeſius, in his Notes on the Eccleſiaſtical Hiſtory of Socrates Scho- 
laſticus obſerves, that there were in Egypt, Lybia, and Pentapolis, no 
leſs than a Hundred Biſhops, at the 'Time when he wrote his Hiltory ; and 
about the ſame Number you meet with, in the ſecond Apology of Atha— 
naſius againſt the Arrians*. From the ſixth Book of this Hiſtory of & Pag. 188; 
crates, we read, that the Biſhops formerly were not wont to preach to the 
People out of the Pulpit : for Socrates takes notice of this as a Thing ſingu- 
lar in Chryſoſtom, viz. That being about to make an Oration to the Peo- 
ple, he went up into the Pulpit, that he might be the more eaſily heard 
by the Congregation : For moſt commonly, in thoſe Times, the Biſhops 
preach*d on the Steps of the Altar in a ſtanding Poſture, having not as yet 
aſſum'd to themſelves the Pride and State of a Throne. And of this we 
are often inform'd from King Childebert's Conſtitution, which $irmmond = 
kas recurded in the firſt Volume or Tome of the French Councils + : But + Pag. 300. 
tis imperfectly reported there. I only mention this to ſhew, that Biſhops 
then did not think Preaching beneath their Office, as ſome have done ſince ; 
for, among other things that belong to a Chriſtian's Salvation, Preaching 
the Word of God (and not of Men) was thought very neceſſary ; becaute 
as the Body is nouriſh*d by natural and material Diet, ſo likewiſe is the 
Soul refreſh*d and nouriſh'd by this ſpiritual Food, if duly apply'd. And 
becauſe Biſhops ſometimes were not able to preach the Word of God unto 
the People by reaſon of Sickneſs and the Infirmity of old Age and the 
like, (for as yet they had not incumber*d their Office with ſecular Em- 
ployments) they provided fir and able Perſons, at their own Colts, to 
diſcharge this great Duty of their Calling ; who were, 1n their ſtead, to 
inſtru the People committed to their care, in ſuch a manner, as that 
they were edify*d both by Preaching and exemplary Lives ||: And this gave j; Q. 1.1. 
the firſt Hint or Thought to their Succeſſors, after the Empire became 
Chriſtian, of erecting Cathedral and Collegiate Churches, which have 

not turned much to the Praiſe and Advantage of Religion itſelf for above 

a Thouſand Years laſt paſt (eſpecially) in Pop; Countries. For no ſoon- 
er had Biſhops entangled themſelves with Temporal Affairs (which they 
were too fond of) but they began to lay aſide the Spiritual Buſineſs of 
their Office, to build unto themſelves ſumptuous Houſes, which they 
call'd Palaces; amd to procure large Churches to be ereQed for them in 
their ſeveral Diſtricts, ſtiled Cathedrals and Conventual Churches; and 
in theſe they placed Perſons as Co-adjutors to them in their Epiſcopal 
Function: But more of this hereafter, under the Title of Churches. 

Every City had its proper Biſhop, and whoever endeavour'd to deprive 
a City thereof, was, by the Civil Law, puniſh'd with Infamy and Con- 
fiſcation of Goods, tho' this was done even by the Prince's Commiſſion *; C. 1. 3. 36. 
And, hereupon, according to that Law, Biſhops were commanded to ex- 
hibit a Perſonal Reſidence in the City allotted to them, and not to abſent 
themſelves from thence for a Year together, nor to travel and go into 
foreign Parts under pain of Depoſition, if they did not return to their 
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17 Q. 1. 20. 


*Seſs. 22. 
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form. 


Dioceſs on the Summons and Command of their Superior *, unleſs ther, 
were retain'd in the Prince's Service beyond the Year ; for by the Prince's 
Command, Biſhops, and other Prelates of the Church, might at the 
Time, when this Law was made for their Puniſhment, engage themſelves 
in the Management of publick Secular Affairs. The Canons of the 
Church require a conſtant and aſſiduous Reſidence in Biſhops, and others, 
having the Cure of Souls committed to them f: And the Council of Trent, 
as bad as that Council was, avers this to be a Matter of divine Com- 
mand *, By the 11th Canon of the Council of Sardis, no Biſhop was 
to abſent himſelf from his Church without evident Neceſſity above three 
Weeks : But as this was only a Provincial Synod, it did not extend to the 
whole Church, but only ſhews the Senſe of thoſe Fathers in reſpe& of 
Epiſcopal Reſidence. But, 5 

By the 8th Canon of the firſt Council of Nice, which was a General 
Council, it was enacted, That two Biſhops ſhould not have a Title to, 


or Preſide over one and the ſame Church or City, as a Dioceſs was then 


ll 7 Q. l. 


c. 12. 


* Lib. 2. 
ract. 1. 


call'd: Upon which Account Auſtin reſents it 4, that he was ordain'd Bi- 
ſhop of Hippo, during the Life-time of Valerius Biſhop of that Place, 
and at his Procurement; Falerins not knowing it to be forbidden by the 
Council of Nice. For Falerius being advanced in Years, and a Grecian 
by Birth, and not ſufficiently qualify*d ro preach in the Latin Tongue, 
aſſum'd, and made uſe of Auſtin as a Co-Biſhop, for the greater Benefit 
of the Church of Hippo], and the whole A ican Church. For we read, 
that both Yalerins and Auſtin were Titular Biſhops ; and, therefore, one 
City had two Biſhops contrary to this Canon : And thus we likewiſe read, 
that there were two lawful Biſhops of Rome at the ſame Time, vis. 
Liberius, and Felix; and alſo two Biſhops of Antioch, viz. Miletins 
and Paulinus; ſo that the Canons of the Church were little regarded in 
thoſe early Times of Chriſtianity. But hereunto 'tis ſaid, that there 
are ſome Things, which are lawful Fare extraordinario, on the Account 
of ſome great Benefit or Neceſſity, which are otherwiſe forbidden Jure 
ordinario. And on this Account, that ſubtle Caſuiſt Ockham * diſtin». 
guiſhes, That tho? the Papacy or Eccleſiaſt ical Monarchy, be of divine 
Right (according to the Pop] Notion of it) yet, for the Advantage 
and Neceſſity of the Church, the Monarchical State thereof may be 
changed in an extraordinary Manner, for ſome Time, into an Ariſtocrati- 
cal Form of Government; (which in the primitive State of the Church 
was the true and original Form thereof: ) for the Neceſſity and Advan- 
tage of the Church (ſays he) renders thoſe Things lawful, which other- 
wile wculd be unlawful to do. And, therefore, tho? this ſeems contrary 


to the Words of the Law, to have two Biſhops in the ſame City or Di- 


+X. 1. 7. 1 
& 4. 


": || Can. i. 


vid. Can. 
Ap. 11. Can. 
Nic. 15. Can. 
Aut. 21. 


oceſs; yet it is not repugnant (ſays he) to the Mind and Intention of the 
Law. | 

By the Papal Canon Law, it is not lawful for a Biſhop to be tranſlated 
from one Biſhoprick to another, without the Pope's Licence or Diſpen- 
ſation for accepting thereof F, under Pain of being deprived of the Bi- 
ſhoprick he is in poſſeſſion of; and, upon'aQting contrary hereunto, he ſhall 
likewiſe loſe the Biſhoprick which he ſues for. Bur, by the Council of Sar- 
dis\\, Tranſlation of Biſhops from one City or Biſhoprick to another was 
abſolutcly forbidden, in order to prevent Avarice and Ambition in Men 
of that conſpicuous Dignity and Office: For we cannot find any one, that 
is willing to pals and be tranſlated from a betrer to a worſe Biſhoprick in 
point of Power and Revenues. But you ſee the Canon Law makes a cun- 


ning Diſtinction here, in order to gratify the Pope's Treaſury, ſaying, 


That this cannot be done by his own proper Authority, without the 
Pope's 
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Pope's Licence and Diſpenſation for fo doing; ſince he is ſo matrimonially 
wedded unto his Church, that he cannot quit the ſame, even on the Score 
of going into a Religious Houſe or Order. But a Biſhop tranſlated from 
one Biſhoprick to another by his own Authority, does not, even by the 
Canon Law, ſtand depriv'd 7pſo fatto; but a declaratory Sentence is ne- 
ceſſary hereunto. | 5 
A Biſhop, in his own Dioceſs, ought to be obey*d by all Perſons what- 
ever under the Royal Dignity, how great ſoever they may be in point of 
Dignity or Eſtate, provided they be of that Dioceſs, and that the Mat- 
ter of Obedience does concern and relate to his Epiſcopal Office : And the 
Papal Law carries this Obedience ſo far, that it makes even the Emperor 
himſelf ſubje& to the Biſhop of the Place *; for by this Law, no Prince 
is exempt from the Juriſdiction of Biſhops ; and, according to the a. 
pi/ts, this is a Matter of common Right. St. Ambroſe, Biſhop of Milan, 
(lay the F N excommunicated the Emperor Theodoſins : And, 
therefore, they do from hence infer, That a Biſhop, in his Dioceſs, is 
reater, and ought to have Precedence of all ſecular Princes, how great 
oever they may be in Point of Dignity and Eſtate, as having a Juriſ- 
diction over them: But this does not hold (ſay they) e corverſo. For a 
Biſhop is ſet over Things ſpiritual, but a ſecular Prince is only ſet over 
Things of a Temporal Nature, which are inferior to Things Spiritual ; 
and a Man is tanto Major, quanto Dignioribus & Melioribus præeſt. 
But, notwithitanding what the Pope's Creatures may prerend from this 
Example of Epiſcopal Power over Kings and Princes, it is to be obſerv'd, 
that T heodofſius was a very weak Prince, and 4mbroſe a very haughty 
Prelate: And, therefore, if Biſhops ſhould now aſſume ſuch a Power 
over Kings and Emperors, they would ſurely be corrected and taught bet- 
ter Manners. | 1 
A Biſhop may prove himſelf to be a Biſhop ſeveral ways, if an Excep- 
tion be objected to him that he is no Biſhop. Fir/t, By the Bulls or Let- 
ters of his Election: but then this only ſerves in the Romiſh Countries. Se- 
_ condly, He may prove himſelf ſuch per Collationem Ordinis t, which was 
granted; and this conferring of the Epiſcopal Order ought to be in Writing. 
The Third kind of Proof, is made by common Fame and Opinion, where- 
by he is and has been accounted a Biſhop for many Years ||. And a Fonrrh 
ſort of Proof ariſes from Length and Diuturnity of Time, which is a good 
Preſumption of his being Canonically promoted to the Prelacy *: For if it 
appears, that he has been in the Poſſeſſion of the Prelacy for a long time, 
no Defect can be objected againſt him, becauſe upon an Obje & ion that he 
was not Canonically promoted, *tis ſufficient for him, if he has ſerv'd in 
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that Dignity for a long Time as a Perſon duly promoted, unleſs the con- 


trary appears. But if any Defect appears in his Promotion by Inſpection 
of the Inſtrument or Writings, he ceaſes to be a Biſhop. And 'tis like- 
wiſe to be obſerv'd, that Prelacy itſelf cannot be proved by Preſcription ; 
ſince Epiſcopacy is not preſcribed by any Time whatſoever. 

Valaſius in his Notes on the Hiſtory of Euſcbius Pamphylus obſerves, 
That probably the firſt Chriſtian Prieſt did, in Imitation of the Je 
High- Prieſt, wear a Plate of Gold on his Forehead, as a Badge of Honour to 
his Office: And 2 in his Hiſtory of the Nazareaz Hereſy, 
ſays, That James, the Brother of our Lord, who was ordain'd the 
firſt Biſhop of Jeruſalem, wore ſuch a Plate of Gold on his Forehead ; and 
the ſame is ſaid of Mark the Evangeliſt, in a Manuſcript concerning his 


Sufferings. I will not contend for the Truth hereof: But if we can be- 


lieve theſe Accounts of this Matter, we may pretty reaſonably infer ; 
That from hence, in ſucceeding Ages, aroſe the Uſe of the Mitre. 1 
| | 8 
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As by a Canon of the Council of Lateran, Biſhops cannot be de pos'd 
by their Metropolitans, without the Pope's Leave or Licence fo to do *, (tho 
the Archbiſhop, with his Suffragans, may inquire into the Merits of the 
Cauſe;) ſo a Biſhop, according to the Papal Law, cannot by his Power 
alone, depoſe any Clerk from his Orders, though he may, by himſelf, give 
a Perſon Orders +: And, therefore, in this Caſe, that Rule in Law does 
not hold good which ſays, viz. js eft folvere, cujus oft ligare. And 
thus, according to that Law *, the Pope can only diſſolve the Bond of ſpi- 
ritual Matrimony, which is contracted between a Biſhop confirm'd and 
his Church; for that which is done by God's Vicar, the Pope, (ſay the 
Romaniſts) is deem'd to be done by God himſelf; and thus is that Saying 
in the Scripture fulfilled, J/hom God has join'd together, let no Man put 
aſunder|. For as it appears by theſe Words, That no Man can diſſolve 
carnal Matrimony but God alone, ſo *tis the ſame thing (ſay they) in ſpi- 
ritual Matrimony, ſince no one can diſſolve the ſame but God alone, or (in 
the Phraſe of the Roz2iſh Church) his Vicar-General upon Earth, the Pope. 
But if it be objected, that carnal Matrimony is ſometimes difſolv'd by the 
Sentence of inferior Judges; then they anſwer with Pope Iunocent, That 
an inferior Judge is not then ſaid to diſſolve the Marriage by his own pro- 
per Authority, but by the Authority of the Canons which receive their 
Force from the Pope; and fo, conſequently, from God; ſince the Power 
of making Canons (according to the Papiſts) firſt proceeded from God 
himſelf, But in Exgland, an Archbiſhop may deprive a Biſhop ; and ſo 
may a Biſhop depoſe a Clerk by his own Power alone, if their Crimes de- 
ſerve ſo ſevere a Puniſhment : And *tis ſaid in the Canon Law, That a 
Biſhop that is unprofitable to his Dioceſs, ought to be depos'd ; and no 
Co-adjutor aſhgn'd him“; nor ſhall he be reſtor'd agaln thereunto. 5 

Biſhops in a Council, act as a College or Corporation, and not as ſingle 
Perſons: And in their Dioceſſes, they do conſtitute and make Epiſcopal 
Synods, after the ſame Manner as Metropolitans do make Provincial 
Councils. But ſometimes an Aſſembly made by a Biſhop, is called an Epiſ- 
copal Council: And a Biſhop in ſuch Aſſembly or Council being within 
his Dioceſs, may make a Decree or Canon, which ſhall oblige all thoſe, 
that are ſubject to his Juriſdiction ; and ſuch a Decree is ſtiled an Epiſ- 
copal Canon ||. But yet tis to be obſerved, That a Biſhop cannot ordain or 
appoint any Thing that is contrary to the general Canons of the Church, 


| Biſhops in their Dioceſſes have a free Juriſdiction, and may ex Officio en- 


460.1. 9. 


quire into Crimes, and puniſh them according to the Canons of the Church, 
without any Impeachment to their Juriſdiction: And if need be, they 
may invoke the ſecular Arm, provided (nevertheleſs) that, by ſuch an 
Invocation, no Prejudice does accrue to the Biſhop's Power and Juriſ- 
diction ; for the ſecular Power does not hereby acquire any Right, but 
only executes another's Power and Authority : for a Biſhop cannot have 
armatos Officiales, if he has not a Temporal Juriſdiction, for the Execu- 


tion of Juſtice ; but ought to invocate and call on the ſecular Arm for 


his Aſſiſtance: For as in ſpiritual Matters, (ſays the Canon Law) ſecular 
Princes ought to have recourſe to the Church; ſo in Temporals, Eccleſi- 
aſtical Princes ought to have recourſe to ſecular Princes, fince the Prelate's 
Office ought not to be diſturbed by promiſcuous Acts of Juſtice, Be- 
ſides, the Exerciſe of the temporal Sword is forbidden the Church, even 
by our Lord himſelf ſaying unto Peter, Put up thy Sword into the 
Scabbard + And thus the only Arms the Clergy ought to make uſe of, are 


Prayers and Tears. 


A Biſhop, in the Canon Law, is ſaid to be Oculus Dei +; and, there- 
fore, he ought not to be judged by ſuch as are his Subjects: Let 3 
leep 
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Sheep rebuke the Shepherd, nor the common People accuſe their Biſhop, 
| becauſe the Diſciple is not above his Maſter, nor the Servant above his 
Lord, ſays the Canon“: nor can a Biſhop be compelled perſonally to aps * 5 Qs 1. 9. 
pear before a Judge in order to take an Oath, but the Judge ought to ſend 
a Commiſſioner to his Houſe to ſwear him there : nor can a Biſhop, againſt 
his Will, according to the Papal Law, be compell'd to give Evidence or 
Teſtimony in any Cauſe : But if he be willing to give Evidence in a 
Cauſe, the Judge, or his Miniſter, ought to come to the Biſhop's Houſe, 
and examine him; and a Biſhop gives Evidence by only having the Goſ- 
pels propounded to him, without touching or laying his Hand on them. 
 ?Tis the Biſhop's Province to conſider and judge what number of Clerks 
it is fit for him to ordain : And if he ordains any one thar has not a 
Title, or where-withall to live on, he is oblig'd to maintain and provide 
for him. But a Biſhop of another Dioceſs, ought neither to ordain or ad- 
mit a Clerk without the Conſent of his own proper Biſhop, and without 
Letters Dimiſſory || ; and Father Oſus ſaid, That whoever ſhould thus 1 1: pitt. 
ordain a Stranger, without the Leave and Conſent of his own Biſhop, Per totum. 
ſhould have his Ordination adjudg'd invalid; and herein (ſays O/eus) we . 
are all agreed f. If a Biſhop ſhall preſume to ordain any Perſon againſt his + 15 Q. 6. 1. 
Will, ſuch Biſhop ſhall be liable toa Year's Suſpenſion : And if any Perſon 2. 3& 4. 
that is already a Clerk, ſhall refuſe, at the Biſhop's Inſtance, to be further 
promoted toa Benefice, (which ſeldom happens among Clergymen) he ſhall 
be ejected out of the Preferment he is already poſſeſs'd of ||. A Biſhop 1 4 vit. 
has of Common Right the Inſtitution and Collation unto all vacant Bene. © 2 &3+ 
fices appertaining to him within his own Dioceſs; and may collate his 
own Son or Nephew unto ſuch Benetice, if he think fit; bur of this here- 
after. And as a Biſhop cannot ordain or admit a foreign Clerk to a Living 
without the Leave or Licence of his proper Biſhop; ſo neither can he 
conſecrate a Church out of his own Dioceſs, or do any! other Epiſcopal 
Act without Leave had and obtain'd *;. But if he has conſecrated a * 92 Diſt. 
Church, or done any other Epiſcopal Act (as aforeſaid) relating to his © 5 & © 
Order, ſuch ACt is valid, though he may be puniſh'd for it. | 
As a Biſhop may, by the Incumbent's Conſent, according to the Canon 
Law, divide one fat Benefice into two, if occaſion be; ſo he may in the 
like manner, on a good Account, unite two Pariſh Churches f: But here t 16 Q: 1- 
in Eugland, the Patron's Conſent is alſo neceſſary. Tho? by the Papal “ 
Law, the Church ſucceeds to a Biſhop dying Inteſtate, as to all his Goods 
and Eſtate “; yet even by that Law, a Biſhop has the Power and Liberty * 1 Q- 1-27: 
of making a Will, and diſpoſing of all ſuch Goods and Eſtate, as he has 
acquired before he became a Biſhop, to his Kindred by Conſanguinity, 
even to the fourth Degree ; but if he has acquired ſuch Goods and Eſtate 
zntuitu Ecclefie, he cannot make a Will, unleſs it be to the Advantage of 
the Church; which is not Law with us in Fxgland. 5 
Of Common Right, the Dean and Chapter are Guardians of the Spiri- 
tualties, during the Vacancy of a Biſhoprick || : But the Uſage of Eng- I x. 5.1: 9. 
land, is, Thar the Archbiſhop is the Guardian of the Spiritualties during 
ſuch Vacancy as to Matters of Juriſdiction : for as to Ordination (accord- 
| x to Lindwood's Opinion) they ought to call in the Aid and Aſſiſtance 
of ſome neighbouring Biſhop. In the Caſe of the Dean and Chapter of 
Durham againſt the Archbiſhop of York, there was much Evidence given, 
that antiently, during the Vacancy of the See of Durham, the Archbiſhop 
had exercis'd Juriſdiction, viz. both ooluntary and contentions Juriſdic- 
tion, as Guardian of the Spiritualties: But ſince Heury the VIIIth's Time, 
it has been for the moſt part adminiſtred by the Dean and Chapter f. vent. Rep. 
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We read, that when Cities were firſt converted to Chriſtianity, the 
Biſhops were elected per Clerum & Populum ; for it was then thought 
convenient, that the Laity as well as the Clergy, ſhould be conſider'd in 
the Election of their Biſhops; and that both Laity and Clergy ſhould 
concur in the Nomination of them ; becauſe he, who was to have the 
Inſpect ion of them all, might come in by a general Conſent: But, as the 
Number of Chriſtians afterwards very much increas'd, this was found to 
be very inconvenient 3 for Tumults were raiſed, and ſometimes Murders 
committed at ſuch popular Elections ; and, particularly, at one Time no 
leſs than three Hundred Perſons were killed at ſuch an Election. To pre- 


vent the like Diſorders, the Emperors being then Chriſtians, reſerved the 


Election of Biſhops to themſelves ; but in ſome Meaſure conformable to 
the old Way, that is to ſay, upon a Biſhop's Death, the Chapter ſent a 
Ring and Puforal Staff to the Emperor, which he deliver'd to the Per- 
ſon whom he appointed to be Biſhop of the Place. And tho' the Pope 
or Biſhop of Rome, who, in Proceſs of Time, got to be the Head of rhe 
Church, was well enough pleaſed to ſee the Clergy grow rich; yet he 
was not ſatisfy'd, that they ſhould have any Dependance on Princes: And 
therefore, he pretended, That they took Money for their Nomination of 
Biſhops, or (at leaſt) charged their Revenues with Penſions; and, there- 
upon the Canons in Cathedral Churches, came to have Choice of theit 
Biſhops “, which by an Incroachment of the Papacy were uſually con- 
firm'd at Rome. But Princes had ſtill ſome Power in thoſe Elections: 
For we read in the Saxon Times, that all Eccleſiaſtical Dignities were con- 
ferr'd in Parliament. And this appears by Imgulphus Abbot of Crows 
land, in the Reign of Milliam the Conqueror, who tells us that A m1iltis 


 annis retro-attis nulla erat Canonica Prelatorum Electio; becauſe 


they were donative by the Delivery of the Ring and Paſtoral Staff as 
aforeſaid : the one ſignifying that the Biſhop was wedded to the Church, 
and the other was an Enſign of Honour always carry'd before him, and 
was a Token of that Support which they ought to contribute to the Go- 
vernment, or rather that he was now become a Shepherd of Chriſt”s 
Flock. Hildebrand, who was Pope in the Reign of the Conqueror, was 
the firſt that oppos'd this way of making Biſhops here; and for that Pur- 
poſe he call'd a Council of 110 Biſhops, and excommunicated the Empe- 
ror Henry IV. and all Prelates that receiv'd Inveſtiture at his Hands, or 
by any Layman per traditionem Annuli & Baculi. But, notwithſtand- 
ing that Excommunication, Lanſrau was made Archbiſhop of Caz- 
terbury at the ſame Time, and by the ſame Means, according to Malmsbu- 
ro ; but the Saxon Annals in Benmet College Library are, that he was 
choſen by the Senior Monks of that Church, together with the Lairy and 
Clergy of England, in the King's great Council. Howbeit, Auſelm did 
not ſcruple to accept the Biſhoprick by the Delivery of the Riug and 
Paſtoral Staff at the Hands of Milliam Rnfus, tho? never choſen by the 
Monks of Canterbury : And this was the Man, who afterwards conteſted 
this Matter with Henry I. in a moſt extraordinary manner. For that 
King being forbidden by the Pope to diſpoſe of Biſhopricks as his Prede- 
ceſſors had, by the Delivery of the Ring and Saf, and he not regard- 
ing that Prohibition, but inſiſting on his Prerogative, the Archbiſhop re- 
fuſed to conſecrate thoſe Biſhops whom the King had appointed: at 
which he was ſo much 1ncenſed, that he commanded the Archbiſhop to 
obey the antient Cuſtoms of the Kings his Predeceſſors, under pain of be- 
ing baniſh'd the Kingdom f. This Conteſt grew ſo high, that the Pope 
ſent two Biſhops to acquaint the King, that he would connive at this 
Matter as long as he acted the Part of a Good Prince in other Offices. 


Where- 
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Whereupon the King commanded the Archbiſhop to do Homage, and to 
conſecrate thoſe Biſhops whom he had made: but this being only a feign'd 
Meſſage, to keep fair with the King, and the Archbiſhop having receiv'd 
a private Letter to the contrary, the Archbiſhop (till difobey'd the King. 
And at length, after ſeveral Heats, the King yielded up the Point, re- 
ſerving only the Ceremony of Homage from the Biſhops, in reſpe& of 
the Temporalties to himſelf: whereunto Auſelm conſented; provided, 
it was done before Conſecration. And then the Archbiſhop conſecrated 
thoſe Biſhops whom the King had appointed ; and promiſed, that no Per- 
ſon elected to be a Prelate ſhould be refuſed Conſecration, becauſe of the 
Homage he had done to the King. But yet that very King re-aſſumed 
his antient Prerogative, and inveſted the very next Archbiſhop who ſuc- 
ceeded Anſelm, with the Ring and Paſtoral Sraf, tho? he did not long 
enjoy It. | 

Wow to add more Solemnity to this Matter, and that Canonical Flec- 
tions of Biſhops might not ſeem Uſurpations on the King's Prerogatives, * Palm. Rep. 
in appointing whom he pleas'd to vacant Sees ; og, BP Lain by his 25. 
Charter de communi Baronum conſenſu, granted i, That Biſhops ſhould be + cok. 
canonically elected, provided leave was firſt asked of him, and his Aſſent 1 Inft. 134 
required after ſuch Election, and that he might have the Temporalties 3 
during any vacancy. So they were then choſen by the Dean and Chap- 
ter, or by Priors and Convents ; but yet the King retain'd this antient 
Prerogative of recommending the Perſon to them: And that he might 
influence the Election, he uſually ſent for the Dean and Chapter, or 
ſome of their Number, commiſſion'd by the reſt, who met in his Royal 
Chapel, or in ſome Church near it; and theſe choſe the Perſon he had 
recommended, This occaſion'd frequent Conteſts between our Kings and 
Popes ; but ſtill the Crown juſtly claim'd an Authority over all ſpiritual 
Things and Perſons ; and when the Kings were willing to oblige any Pope 
in this Matter, they would recommend a Perſon to the vacant See, and 
the Perſon thus recommended, had his Bulls diſpatchd at Rome; and, 
by a particular Warrant from the Pope, was conſecrated and inveſted with 
the Spiritualties of the See. And even when the Pope's Supremacy was 
moſt exalted here, the Kings of England were never totally divefted of 
this antient Prerogative: For upon Te Vacancy of a Biſhoprick, a Writ 
iſſued out of Chancery in order to ſeize the Temporalties into the 
King's Hands, and before they could be reſtor'd to the new elected Bi- 
ſhop, he was to appear before the King either in Perſon or by Proxy, and 
renounce every thing in thoſe Bulls which might be prejudicial to the 
Crown, or contrary to our Laws. And having taken an Oath of Fealty 
and Allegiance to the King, there iſſued forth another Writ, reciting 
that all this was done; and by that Writ, the Temporalties were re- 
ſtor'd. 

The Parliament, in Henry the VIIIch's Time, paſs'd an Act“, That * 2518. 
Biſhops ſhould not be preſented to the Pope, or ſue out Bulls of Confirma- 20. 
tion from Rome; but that, on the vacancy of any See, the Perſon ſhould 
be preſented to the Archbiſhop: And likewiſe if an Archbiſhoprick 
ſhould become void, the Succeſſor ſhould be preſented either to an Arch- 
biſhop in the King's Dominions, or to four other Biſhops whom the 
King ſhould appoint; and that upon ſuch Vacancy, the Dean and 
Chapter ſhould certify it to the King in Chancery, and pray they may 
proceed to a new Election. Whereupon the King n them a Licence 
under the Great Seal (called a Conge d E/lire) to elect the Perſon whom 
he has nominated and appointed by his Letters Miſſive; and they are to 
chuſe no other under a ſevere Penalty. Within twelve Days after the 
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Receipt of this Licence or CHuge d F//ire, they are to proceed to the 
Election: which is done after this manner, vis. The Dean and Chapter 
having made their Election, muſt certify it under their Common Seal to 
the King, and to the Archbiſhop of the Province, and to the Biſhop 
elected: And then the King gives his Royal Aſſent, under the Great Seal, 
directed to the Archbiſhop, commanding him to confirm and conſecrate 
the Biſhop thus elected. And the Archbiſhop ſubſcribes it, 28. Hat 
Confirmatio; and grants a Commiſſion to his Vicar-General, to perform 
all Acts requiſite to that Purpoſe. Thereupon the V icar-General iſſues 
forth a Citation to ſummon all Perſons who oppoſe this Election, to ap- 
_ pear, Oc. which Citation is affix'd by an Officer of the Arches on the 
Door of Bow-Church, and he makes three Proclamations for the Oppo- 
ſers, & c. to appear; after the ſame Officer certifies what he has done to 
the Vicar-General ; and no Perſon appearing, &5c. at the Time and Place 
appointed, ec. the Proctor for the Dear and Chapter exhibits the Royal 
Aſſent, and the Archbiſhop's Commiſſion directed to his Vicar-General, 
which are both read, and then accepted by him. Afterwards the Proctor 
exhibits his Proxy from the Dean and Chapter, and preſents the new- 
elected Biſhop to the Vicar-General, returns the Citation, and deſires that 
three Proclamations may be made for the Oppoſers to appear: which 
being done, and none appearing, he deſires that they may proceed to 
confirmation #72 Panam contumaciæ; and this is ſubſcribed by the 
Vicar-General in a Schedule, and decreed by him accordingly. Then 
the Proctor exhibits a ſummary Petition, ſetting forth the whole Pro- 
ceſs of Election, in which 'tis deſired that a certain Time may be aſ. 
ſign'd him to prove it; and this is likewiſe deſired by the Vicar Gene. 
ral. Then he exhibits the King's and Archbiſhop's Aſſent once more, 
and that Certificate which he return'd to the Vicar-General, and of the 
affixiug the Citation on the Door of Bow-Church, and deſires a Time 
may be appoinced for the final Sentence, which is alſo decreed. Then 
three Proclamations are made again for the Oppoſers to appear, but none 
coming, they are pronounced cortumacious 3 and 'tis then decreed to pro- 
ceed to Sentence; and this is in another Schedule read and ſubſcribed by 
the Vicar- General. Then the Biſhop elect takes the Oaths of Supremacy, 
Canonical Obedience, and againſt Simony; and then the Dean of the 
Arches reads and ſubſcribes the Sentence. The Dean and Chapter are to 
certify this Election in twenty Days after the Delivery of the Letters 
Miſſive, or they incur a Præmunire: And if they refuſe to elect, then the 
King may nominate the Perſon by his Letters Patents. | 
Next after Confirmation follows the Conſecration of the Biſhop elected“, 
according to the King's Mandate, which is ſolemnly done by the Archbiſhop, 
with the Aſſiſtance of two other Biſhops, according to the approv'd Rites 
and Ceremonies of the Church of Exglaud, and in conformity to the Man- 
ner and Form of conſecrating Biſhops according to the Rule laid down in 
the fourth Council of Carthage, about the Year 470, generally receiv'd in 
all the Provinces of the J/eſterz Church. After the Premiſes, there iſſues 
a Mandate trom the Archbiſhop to the Archdeacon of his Province, to in- 
{tall the Biſhop elected, confirm'd, and conſecrated, who either by him 
ſelf or Proctor, (which laſt is moſt uſual) being in the Preſence of a Pub- 
lick Notary introduced into the Cathedral Church, on any Day, between 
the Hours of nine and eleven, by the faid Archdeacon, he firſt declares 
his Aſſent to the King's Supremacy, Fc. and the Archdeacon being ac- 
company'd with the Canons, Gc. leads him to the Choir; and, placing 
him in the Epiſcopal Seat, pronounces as follows +, g. Ego Authoritate 
mihi commiſſa Induco & Iuthroni so Reverendum in Chriſto — 
0* 
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Dominum J. S. Epiſcopum ; & Dominus cuſtodiat Introitum ſuum & Ex- 
itum ex hoc, nunc E in ſaculum, c. Then, after divine Service proper for 
the Occaſion, the Biſhop being conducted into the Chapter-Houſe, and 
there placed on a on Seat, the Archdeacon and all the Prebendaries of the 
Church acknowledge Canonical Obedience to him. And the Publick 
Notary, by the Archdeacons Order, records the whole Matter of Fact in 
this Affair, in an Inſtrument to remain as Authentick to Poſterity: And 
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this is called Iveſtiture. After all which, the Biſhop is introduced into 


the King's Preſence to do his Homage for his Temporalties or Barony, 
which he performs, by kneeling down and putting his Hands between 
the King's Hands, ſitting in a Chair of State, and by taking a ſolemn 
| Oath to be true and faithful to his Majeſty, and that he holds his 
Temporalties of him. | 

In the Time of the Saxons, all Biſhops and Abbots ſat in State-Coun- 
cils by Reaſon of rheir Office, as they were ſpiritual Perſons, and not on 


Account of any Tenures; but after the Conqueſt, the Abbots ſat there 


by virtue of their Tenures, (as already rehears'd) and the Biſhops in a 
double Capacity, as Biſhops, and likewiſe as Barons by Tenure : And 
this appears * when Archbiſhop Becket was condemn'd in Parliament; 
for there was a Diſpute, who ſhould pronounce the Sentence, either a 
Biſhop or a Temporal Lord. Thoſe, who would have a Biſhop do it, 
alledg'd, That they were Eccleſiaſtical Perſons, and the Perſon to be con- 
demn'd, being one of their own Order, they inſiſted that one of them 
_— do it; but the Biſhops reply*d, that this was not a ſpiritual, but 
a ſecular Judgment, and that they did not fit there merely as Biſhops, 
but as Barons. And in the very next Year it was declar'd by the Conſti- 
tutions of Clarendon t, That Biſhops, and all others holding of the King 
in Capite, have their Poſſeſſions of him ſicut Baroniam, 2 
Barones debent intereſſe Fudiciis curie Regis, &c. And they ought to 
ſit there as Biſhops likewiſe, that is to ſay, not as mere ſpiritual Perſons 
veſted with a Power only to Ordain and Confirm, 67. but as they are 
the Governours of the Church: And 'tis for this Reaſon, that in the va- 
cancy of a Biſhoprick, the Guardian of the Spiritualties was ſummon'd to 
Parliament in the Biſhop's Room. And tho? the five new Biſhops of Pri- 
ftol, Cheſter, Glouceſter, Oxford and Peterborough, made by Henry the 
VIIIth, have no Baronies; yet they ſit there as Biſhops of thoſe Sees by 
the King's Writ. | 

But notwithſtanding the Laws of Milliam the Conqueror, Biſhops ſtill 
ſat as Judges in the King's Courts, as they had done in the Savon Times; 
but it was upon Cauſes merely that concern'd the Church: fo that the 
Conqueror's Law extended only to ſeparate the Laity out of the Eccleſi- 
aſtical Courts, and not the Clergy out of the Lay-Courts, as the Biſhops 
would have it in Henry the IId's Reign; when the Clergy, eſpecially 
thoſe of the 9 Rank, diſputed their Services due by Tenure, as if 
they deſign'd to have no Lay Lord over them, not even the King himſelf; 
acknowledging no Superior but the Pope. Doubtleſs the Uſe of Tenures 
in thoſe Times, was of great Importance to the Peace of the State and 


* An. 10. & 
11. H. 2. | 


+ Cap. 12. 


ficut caters 


Government of the Realm, ſince by theſe Tenures, not only all Degrees | 


of Men were principally united and made dependant on the Crown, from 
the Lord Paramount to the Tenant Peravale ; but eſpecially were united 
with the Laity, and made ſubject to the King, without which, a ſtrange 

Metamorphoſis in Government mult needs have enſued, beyond the Shape of 
| any reaſonable Conceit ; the one half almoſt of the People of England 
being abſolutely under the Dominion of a foreign Power. 
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* Navar. 
Cap. 12. n. 
81. Leſſ. 
lib. 2. de 
Blaſph, 


t Lindw. 
lib. 1. Tit. 9. 
cap. I. v. 
Blaſphemia. 
In l. 5. c. 
10.11. 

* In ſumm. 
v. Blaſphe- 
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Of Blaſphemy, and the ſeveral Rind.. 


H O' Blaſphemy, in the general Senſe of the Word, is defin'd to be 
'F an irreligious defaming or depraving of ſomething that is good and 
ſacred ; yet ſtrictly and properly taken, it is an offering of ſome Indignity 
or Injury unto God himſelf, either by Words or Writing“: And it is 
threefold, 78. Firſt, when we aſcribe ſomething to him which is not 
ſuitable to his Nature; and this is a Sin, as the Divines call it, contra 
miſericordiam. Secondly, When we deny him ſome Attribute which 18 
eſſential to his Godhead ; and this, they ſay, is a Sin conttary to Juſtice. 
And, laſtly, when we attribute to the Creature, that which is only proper 
to the divine Creator of all Things; and this they term a Sin againſt the 
Majeſty of God t. Lucas de Penna |, reckons up no leſs than ten Species 
of Blaſphemy ; but Angelus Clavaſins *, has reduced them all to the 
three foregoing Kinds. 5 . 1451 

St. Jude in his Epiſtle ſays, That to blaſpheme the divine Majeſty, is a 
very great Crime: And Athanaſins in his Comment on this Text of the 
Goſpel, 7g. Jhoſoever ſhall "ag Blaſphemy, Gc. ſays, That there is 
this Difference between all other Sins and Blaſphemy, 072. That he who 
commits other Sins, tranſgreſſes the Law; but he, who Blaſphemes, acts 
the part of an impious Man, in defiance of the Deity itſelf. Therefore 
as Blaſphemy is a Malediction and a Sacrilegious Detraction from the 
Godhead, it has different Puniſhments annex'd to it by the Cano Law, 


according to the Meaſure and Dignity of him to whom it is offer'd; for 
as that Species of "Treaſon is greater which is committed againit the 


Prince, than that which is committed againſt an inferior Magiſtrate, fo 


(ſays the Canon Law) is that Species of Blaſphemy greater, which is 


committed againſt God, than that which is committed againſt his Saints. 


For in the Roxifh Church, Blaſphemy extends itſelf to the Virgin 


Pt. 1ſt. 293. 


Mary, and all the Saints of her Communion. 4 5 J % e 
Bla ſphemous Words, are not only an Offence againſt God, and contra- 
ry to Religion itſelf, and as ſuch ought to be puniſh'd in the Eccleſiaſtical 
Court: But they are alſo a Crime againſt the Laws, State, and Govern- 
ment of the Realm, and even againſt Chriſtanity itſelf; which makes 
one Part of the Law of England. And, therefore, they are puniſhable 
at the Common Law alſo. See Taylour's Caſe in Yentris's Reports *. 
By a Statute in the gth and roth of King Milliam III. it is ordain'd, That 


if any Perſon bred in, or profeſſing the Chriſtian Religion, ſhall by Wri- 
ting, Printing, Preaching, or by advis'd Speaking, deny any one of the 


19 & 10 
Will. cap. 32. 
I| Nov. 77. 
CG. 1. 
*Spelm. 
Conc. A. D. 
840. | 


Perſons in the Trinity, or aſſert there are more:Gods than one, or deny 
the Chriſtian Religion to be true, or the Holy Scriptures! to be of divine 
Authority; and ſhall be convicted thereof by Inditment: or Information 
at ſeſtmiuſter, or at the County Aſſizes, he ſhall be diſabled to hold any 
Office, and ſhall not enjoy that which he has, but the ſame is made void F, 
There were various Puniſhments heretofore for this Crime. The Em- 
peror 74ſtinian puniſh'd it with Deathl. Sometimes it was puniſh'd by 
cutting out the Tongue *; but by the Ci Law, the Puniſhment did 
| | | not 
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not extend to Life or Limb; for a Layman was anat hamatiz'd, and a 
Clergyman depos'd +: But, by the Caron Law, if Blaſphemy was pub- f Q 1: 104 
lickly committed, the Offender was to undergo publick Pennance, but 
even in that Caſe a Biſhop could abſolve him; and for a private Blaſphe- 
my, any Prieſt might do it|l. Our Sax07 Anceſtors were not guilty of || Anton. in 
this Crime; and, therefore, amongſt their Laws we find no mention © * vi. . 
made of any Puniſhment for ir. King Henry III. order'd that Blaſ- '* 
phemers ſhould be arreſted, but the Books do not ſay how they ſhould be 
uniſh'd. By the Eccleſiaſtical Laws of Eglaud, as they were reform'd 
y the Thirty two Commiſſioners under Edward the VIth's Reign, the 
Puniſhment inflicted on Blaſphemers, was, That the Guilty were to be 
incapable of any publick Truſt and Imployment, were not ſuffered to be 
Witneſſes in any Court, or to any laſt Will, and were not to have the Be- 
nefit of the La W. But as this Body of Laws was never confirm'd by Reform. 
Royal Aſſent, or by Parliament, they are in no wiſe binding and valid. Jem 
By the xogth of King James the It's Canons, this Offence is to be pre- 
ſented to the Eccleſiaſtical Court in order to Puniſhment ; and 'tis com- 
prehended under the Words of JVickedneſs of Life: tor 'tis not expreſly 
named, as Adultery, Whoredom, and other Crimes are. Baldus ſays, 
that Blaſphemy is a kind of Hereſy, for which a Layman is anathema- nl. 6. .. 
tiz?d by the Church of God, and a Clerk depoſed from all Eccleſiaſtical * 
Orders. The Canos Law ſeems not ſevere enough in the Puniſhment of 
this Crime, probably becauſe the Romiſh Church holds, that there is a 
Blaſphemy againſt their Saints; and Blaſphemy againſt God and againſt 
their Saints, has but one and the ſame Puniſhment with them, which is 
a ſolemn and publick Pennance, if the Crime was publickly committed ſ, I x. 5. 26. 2. 
as already hinted. In the Primitive Times this Sin was puniſh'd' by dé- 
livering the Offender over to Satan, which was an Eceleſſaſtical Cenſure 
of the greater Excommunication ; whereby the Offender became to 
others as a Publican and an Heathen “. 1 5 e Matth. 18, 
V. 17 


Of Bulls Papal, and the Meaning thereof. 


HE Word Bru/la in Latin, properly denotes a Bubble or Bladder 
of Water ſwoln with Air, which is form'd from the falling of 
Rain, and which immediately vaniſhes and diſappears : And hence that 
old Proverbial Saying had its riſe, 27g. Homo Bulla, or Man is a Bubble, 
to ſhew the Vanity and Shortneſs of human Life f. But the Canoniſis, | Reb. Prax 
as I ſhall treat of a Bu in this Place, add a more reverend Eſteem unto 
the Pope's Null, and make them to ſignify ſomething in Popih Conn- 
triesſl. The Word Bula alſo denotes the Boſs of Nail or Bridle ; and iX. 5. e. 
hence, according to ſome Mens Opinion, it is, in a metaphorical Senſe, *** 
taken for a Seal, or a Diploma ſealed by it: But among the Antients: 
(I think) it was a golden Badge or Ornament, which Perſons, that tri- 
umplt'd over their Enemies, wore before them on their Breaſt, hangin 
down like a Medal in our Days; and it came to ſignify a Deed, Inſtru- 
ment, or Writing deſcribed on Parchment or Vellum, with a Piece of 
Lead hanging thereunto by a String; and fuch Writing or Inſtrument 
is called a Bull from the Lead annex d to it“. On this Label of Lead, rhe *ctog. in 
Heads of the two Apoſtles St. Peter and St. Paul are impreſſed from the Clem. 2. 9. 


. Unic. v. 


c 
Pa pal aurea Bulla. 
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| Papal Seal: And this is made uſe of to diſtinguiſh other of the Pope's 
Writings from his Briefs, there being no Lead affix'd to theſe laſt but only 

Wax. For the Apoſtolical Letters are of a twofold Kind and Difference, 

iz. ſome are called Briefs, becauſe they are compriz'd in a ſhort and 
compendious way of Writing; and ſuch are ſealed on Wax only, cu 

annulo Piſcatoris, that is to ſay, with the Impreſſion of a Signet-Ring, 

which the Romaniſts are ſo weak as to believe that it was the Seal or 

Signet of St. Peter the Fiſherman, and thar he made Uſe of it, The 

other Apoſtolical Letters are called Bulls from the Leaden Bulla (as afore- 

ſaid) hanging and aftix'd thereunto: And, therefore, theſe Letters are 

+ Alex. conf. not {aid to be expedited till that B is annex'd to them +; and as ſoon as 
215. vol. 2. the Leaden Bull is a ffix d to them, theſe Letters are faid to be compleatly 
finiſh'd. And becauſe they often carry'd the Papal Thunder of Excom- 
munication along with them, for the Non-payment of the Pope's pre- 

tended Dues, they became a Terror to weak and ſimple People for ſome 

Apes, till at length from their frequent Demands (which was only Beg- 

ging at firſt) theſe Fulminations from the Fatican were turn'd into 
Ridicule; and as they were called Bull. Beggars, they were uſed as Words 

of Scorn and Contempt, and only repeated to quiet and frighten ignorant 
Children withal. Eybenius Cherubi nus has made a Collection of theſe 
A. D. 1638. Bulle, and printed it at Roe * in ſix Volumes in Folio: which gives us a 
| full View of the wonderful Art and Craft of the Hierarchy in raiſing ſuch 
a Structure of Power and Iniquity to itſelf, which none can pull down 

but the Almighty Hand of God alone. For therein we ſee the Church 

of Rome almoſt in its Beginning, how it rear'd itſelf by degrees on Pa- 

| Bulls, and how the weak Parts of the Building have been ſince 
Firengrhen'd by the Cunning of the ſeveral Undertakers, the Pope and 

his Cardinals. Out of this ColleQion we may frame a good Hiſtory of 
Popery ; and the learned Paffondorf in his Introduction to the Hiſtory of 
Europe, ſeems to me to have made uſe of it in writing of the Spiritual 
Monarchy. | 
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Of Burial, and the Right and Practice thereof. 


7 Y the Canon Law, the Biſhop of the Dioceſs had not only the law- 
B ful Diſtribution of the Goods of Perſons dying both Teſtate and 
nteſtate; but has likewiſe the Care of ſeeing that all Chriſtians, after 
their Deaths, be not deny'd Church-Burial, according to the Uſage and 
Cuſtom of the Place, and the Rules of the Eccleſiaſtical Law : For eve- 
ry Chriſtian that dies in the Communion of the Church, has a Right of 
being bury'd in the Church-yard, and likewiſe of having the Office of 
the Church perform'd by the Pariſh-Prieſt at the Time of his Interment, 
if it be not otherwiſe prohibited by Law; as it is with us unto Perſons 
excommunicated, and laying violent Hands on themſelves, by a Rubrick of 
the Burial-Service. So that by Chri/t;an Burial, we mean the Burying 
of any Perſon in the Church-yard, or ſome other ſacred Place,wherein other 
Chriſtians are uſually bury'd ; and the Performing of the Service of the 
Church at the Time of his Interment. I fay iz ſome ſacred Place, be- 
cauſe though every Perſon may have a Burying-Place 1a his own A 

and 
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and may be bury'd there, whether ſuch Place be peculiar to himſelf, or 
common to others; yet ſuch Place is not facred, unleſs it be made fo by 
the Intervention of the Biſhop's Authority“. 

The Uſe of Chriſtian Burial is a Right accruing to the Church, and it 
was firſt introduc'd by the Canon Law for the fake of Decency, and of 
putting other Men in mind of their latter end ; but it was afterwards 
made uſe of as a Matter of Profit and Advantage to the Clergy, when 
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they came to ſing their Dzrges, and perform other Religious Offices for 

the Dead || : But the great Abuſe of this innocent Ceremony, and the || 13 Q. 
Scandal occaſion*d to Religion by the Greedineſs of the Clergy, did, in ** 
Proceſs of Time, cauſe a Law to be made oy + Pope Junocent III. f x. z. 29. 


againſt demanding any thing for burying in the C 
ſelling the Ground where the Corpſe was interr'd. But ſtill the Clergy 
were left at liberty to receive what they could get for Exequies and other 


Funeral Offices, which they ſeem'd to be much aſham'd of at the firſt 


Inſtitution of this Chriſtian Right in the Church ; believing it then to be 
their Duty to perform this Service for the Dead, as they were Pariſh- 


Prieſts, Gratis, in virtue of their Office, and out of a tender Regard to 


the Living; and, therefore, they would then receive nothing for their 


urch-yard, and againſt 3 


trouble ||. But when they ſaw how fond and ſuperſtitious Men grew on this || 13 Q. 2. 
Account, by their Preaching to the People, That the Souls of their deceaſed '5 = 
Friends were at Reſt by this Holy Ceremony *, they began to make ſome * 13 Q., 
Demands for the Performance thereof, which were ſmall and inconſidera- 22: 


ble in the Beginning ; and, becauſe there was no Law then to ground 
their Demands on for the Celebration of this Office, they invented the Uſe 


of Church- yards and Holy Ground to bury the Dead in f, and then ſold out + 13 Q 


how impious it was in the Clergy to {ell that Ground, which was dedica- 
ted to the Service of God and his Church; a Complaint thereof was made 
to — aforeſaid Pope, who forbid the ſame by a Derretul, as already men- 
tion d. | 8 | 3 | | 
But as J can find no Law here with us forbidding the Clergy to receive 
any Money for this Office, ſo I find none that does expreſly warrant them 
to demand any: And, therefore, they muſt ground their Demand on 
ſome immemorial Cuſtom or Preſcription for ſo doing. In the San 
Times there was a Funeral Duty to be paid called, Pecunia Sepulcralis 
A money anime, and a Saxoz Soulſhot ; which was required to be 
pai 


the Soil to the People for this Purpoſe : but the People at length reflef&ting 77 


by the Council at Aha, and inforced by the Laws of Canutus ||, || Spelm- 


Cap. 14. and was due to the Church, unto which the Party deceas'd did 
belong, whether he was there bury'd or not. But ſome take this for the 
Foundation of Mortuaries, but then the Money muſt be turn'd into 
Goods: For in G/anoiPs Time, a Freeholder was allow'd to make his 
Will of all other Things, provided that he gave his firſt beſt Chattel to 
his Lord, and his ſecond to the Church. And this was not originally pro 


Con. p. 517. 


animd defuniti, as Lindwood thinks, from the Modern Canoni/ts. For * Lib. 1. 
others have faid, that this was in Lieu of Tithes ſubſtracted, and Obla. Tit 3. < 1. 


tions not duly paid: But of this I ſhall obſerve hereafrer, when I come 
to ſpeak of Mortuaries; for I apprehend a Mortuary and the Pecunia 
Sepulcralis to be two diſtin Things s.. 

It is aid in the Canos Law, that if a Perſon dies Inteſtate, and does 
not in his Life-time make choice of a Place to be bury'd ar, he ſhall be 
bury'd in the Sepulchre of his Anceſtors; provided, his Pariſh-Church 
has a Canonical Portion of that which he leaves behind him for Church- 


Burial f. For tho? Pope Leo the IIId, made a Decree, that every one f X. z. 28. 1, 


ſhould, according to the Cuſtom of the ancient Patriarchs, be bury'd in 


_ x e the 
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vi. 3. 12. 7. the Sepulchre of his Parents || ; yet no one was to be deny'd to chuſe a 
Place in his Life-Time where he would be bury'd, or where he would 
bury another: But becauſe the Labourer is worthy of his Hire (ſays that 
Pope) he order'd, that the third part of his Funeral Subſtance ſhould 
be paid to that Church wherein he ought to be bury'd, if he did not 
make choice of being bury'd elſewhere; and if this was paid, he was to 
be bury'd where he pleas'd. And this was decreed under the Pain of Ex- 
communication. So that now the Clergy were grown very high in their 
Demands, But this was alter'd, and only a fourth Part of his Subſtance 
did belong to the Pariſh-Church where ſuch Pariſhioner was bury'd, 
and not to the Church in which Pariſh the Perſon died: and then this 
Portion was due on his Election of Sepulture. But if a Pariſhioner of 
a Cathedral Church was bury'd elſewhere, the Canonical Portion was 
due to the Chapter of ſuch Cathedral out of his Funeral Eſtate, or Goods 

*x.3.28.8, left to the Church on the Account of Burial “. For a Cathedral ſome- 
times has a diſtin& Pariſh which has Parochial Rights as well as an infe- 
rior Pariſh Church; and where a Cathedral Church has a diſtinct Pariſh, 
the Parochial Rights belong to the Chapter, and not to the Biſhop. The 
Diſtinction which the Canoniſts make in Receiving this Portion, is, that 
it is paid in reſpect of their Labour and the Journey they take to the 
Church, not in regard to divine Service perform'd on that Occaſion, 

IX. 5. 3. 8. ſince that would be Simony f. . | | 5 

I have ſaid, that nothing ought of common Right to be demanded for 
the Burial of any one in conſecrated Ground, as the Church or Church- 

IX. 5. 3. 36. yard is; yea, nothing ought to be demanded for the Burial Service ||, 

oſt. abt. lince a Clergyman is obliged hereunto in virtue of his Benefice ; but is 

* 29. 3% otherwiſe, if he be not obliged in virtue of his Benefice ; but even 
then he ought not to covenant and bargain for any Thing: becauſe, ac- 
cording to the Cauon Law, it would even then be Simony; ſince Burial 

(fays the Law) ought not to be fold. But though a Clergyman cannot 

demand any thing of this kind for Burial, yet Laymen (ſays the Law) 

may be compelled to obſerve pious and laudable Cuſtoms. And a Per- 

ſon, that ſues to have a Cuſtom obſerv'd herein, ought to uſe a great 

deal of Caution in his Suit: for if he ſues on the Account of the Soil, 

* £.3- 29. or on the Burial-Office, he ſhall loſe his Suit *; nor ſhall it be any Ad- 

1 vantage to him then to alledge a Cuſtom therein. But if he alledges, 
That it has been a Cuſtom for every Perſon dying to leave ſo much to 
be paid to the Prieſt or to the Church, or that ſo much has been an- 
tiently paid thereunto for every Perſon deceas'd, he ſhall prevail in his 

X. 5. 3. 42. Suit ||. OY = we 

Though, by the Papal Law, the Perſon who buries a foreign Pa- 
riſhioner dying Inteſtate in any other than the Pariſh-Church of the 
City or Place, where the Perſon died, ſhall be oblig'd to reſtore his Bones, 
and to compound for the Benefits which he has taken to himſelf on that 
;.28. Account ; yet Scholars and Strangers dying in their Travels may, and 

5&6. ought to be bury'd in the Pariſh where they die, or elſe be carry*d to the 

6 Cathedral Church for Burial; for as that Church extends its Power all 

over the Dioceſs, it ought to admit ſuch Perſons unto Burial. But the 
iin e. i. x. 3. Abbot || Makes a DiſtinCtion in reſpect of Scholars, who come into a Pariſh 
with a Deſign of ſtay ing there for ſome time, and ſuch as come thither 
only with a Deſign of paſſing thro* the ſame and not tarrying : For in 
the firſt Caſe they ought to be bury*d in the Pariſh Church where they 
die ; but in the ſecond, they ought to be carry'd to the Cathedral Church, 


as aforeſaid. 


By 
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By the Canon Law, if a Clergyman knowingly and preſumptuouſly bu- 

ries any one that is an Heretick, or a Receiver or Favourer of Hereticks, 

in ſacred Gound, he incurs the Puniſhment of Excommunication : But 

he, who buries any of the aforeſaid in a Profane Place, does not in- 

cur the ſaid Puniſhment, tho? he ſhould (perhaps) at the Time of their 

Burial, recite the Prayers of the Church, or uſe any other Eccleſi- 

aſtical Ceremonies thereat ; ſince this is not called Church-Burial: But 

a Clergyman is not forbidden to bury an Heretick, or a Favourer 

thereof, under the aforeſaid Penalty, unleſs he has been denounced as 

ſuch; becauſe, ſince the Council of Cunſtance, we are not oblig'd to 

avoid any Perſon under a Pretence of any Sentence or Eccleſiaſtical 

Cenſure generally pronounced, either by the Law itſelf, or by the Mi- 

niſtry of Man. But all and every Perſon, that adminiſters Eccleſiaſtical 

Burial to a Perſon, knowing or believing him to be an Heretick, or 

an Encourager of ſuch, ſhall, according to the Papal Law, ipſo fatto, 

incur this Cenſure of Excommunication. Hence it follows (ſay the 

Canonifts) that not only he, Who ore Fidelium attends the Body of 

an Heretick to the Church as a Prieſt, and buries it there, is liable to 

this Cenſure ; but even he, who carries an Heretick's Body that is 

found in the Field, to any Church or Church-yard, and buries it 

there. For even ſuch an one is faid to give Church or Chriſtian Bu- 

rial to an Heretick. 

As to the Civil Law, in reſpect of Burial, we find two Pretoriarn 

Edicts relating to the Right of Sepulchres t. The firſt is touching the t P. 11. 3. 

Religious Obſervation, and the Expences of Funerals: And the ſecond g. &, P. i: 

is about the Bearing or Burying the Corpſe of the Perſon deceaſed. And, 

by this Law, if a Father has been at any Expence for his Daughter's Fu- 

neral, he may immediately have an Action againſt the Husband, in 

whoſe Hands the Dowry was, without waiting for any Time in Law, 

which was given him for the Reſtitution of ſuch Dower: For by the ſe- 

cond Edict of the Prætor, an Action (in Latin ſtiled Actio Funerarial) is I D. 11.7. 

given to him, that has expended any Thing on the Account of another's Fu- 12. 

neral, againſt thoſe to whom it belong'd to 8 the Funeral Expences. 

By the Novel Conſtitutions, Burial may not be inhibited or deny'd to any | 
one; nor can a dead Corpſe be arreſted on any Account, no, not ſo much Nov. 116: 
as for Debt *. Tancredus ſays, That in England, Sepulture, or Burial 18 
of the Dead, may be deferr'd and put off for the Debt of the Perſon de- f In c. 25. 
ceas'd t: But this is not valid according to the Canoniſts, nor according * 2. 28. 
to the preſent Laws of Eugland. For though a Debtor may in his Life- I X. 3. 23. 3. 
time be ſometimes impriſon'd for Debt || ; yt his Corpſe or dead Body ſhall, - 
by Death, be freed from any ſuch Impriſonment, becauſe Death ſets all 
Things free. Nor may the Body of any Debtor be detain'd and lie un- 

 bury'd above Ground (at the Suit of his Creditors) as a certain kind of 
Pledge or Pawn, till ſuch Time as the Debt is entirely paid : for it has 
been often determin'd, that a Man's Debts ought not to be any hindrance 
to his Burial, ſince Burial ought not to be deny'd to the Corpſe of any 
Debtor, whether he be rich or poor. Yea, if a Creditor ſhould appeal, 
in order to hinder the Burial of his Debtor's Corpſe, his Appeal (ſays that 
Law) ought not to be receiv'd, ſince the Buſineſs of Burial requires a quick 
\ Diſpatch, nor does it admit of any delay tho? the Debt be entirely Li- 

quid. For ſome have thought, that the Debtor's Corpſe, if the Creditor 

| 3 the fame, may be detain'd without Burial, as aforeſaid, But 
this Opinion is inhuman and contrary to Chriſtian Charity, and, as yet, 

not ſuitable to the Manners of Barbarians themſelves; and, therefore, 
tis evidently condemn'd by many Perſons. Tis reckon'd impious among 
a Hea- 
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Ch. 7. 
v. 33 · 


If C. 3. 44. 
14. 


+ Socrat. 
Hiſt. lib. 5. 
cap · 32. 


'! D. 1 1. 7. 2. 


Heathens, and much more ſo among Chriſtians, to keep a poor Debtor's 
Corpſe without Burial, ſince it can in no wiſe diſcharge the Debt. For 
natural Reaſon, as well as divine and human Laws, will not ſuffer Bu- 
rial to be deny*d to the Corpſe of any deceas'd, unleſs it be for ſome Cauſe, 
relating to the Advantage of the State; for 'tis written in Eccleſiaſticus , 
For the dead detain it not: That is to ſay, give Burial freely thereunto 
without Reward, and hinder not the ſame, _ TO RT 
It was likewiſe forbidden by an Edict of the Prætor, for any one to 
remove or transfer the Body of any deceas'd Perſon from one Place to 
another, without the publick Authority of the Emperor ||. And hereupon 
we read, there formerly happen'd a great Sedition in the State.; for that 
Macedonius an Arian did, by his own Authority, and againſt the Will 
of the greatelt part of the People, remove the Coffin, wherein the Body of 
Conſtantine the Great was laid, out of the Houſe where this Coffin 
{tood, into the Church: which Thing the Emperor Cbnſtantius reſented 
very highly, tho' he himſelf was an Ariau, not only becauſe there were 
ſeveral Perſons killed in this Sedition, bur becauſe Macedomius had pre- 
ſum'd to remove his Father's Body without adviſing with him about it f. 
Nor by the Civil Law can a Corpſe be bury'd in another's Tomb or Se- 
pulchre, contrary to the Will of the Proprietor; and the Perſon acting 
contrary hereunto, is liable to an Action on the Caſe |]. . 
By the Law of England, the Freehold of the Church is in the In- 
cumbent to ſome Purpoſes; and fo is the Freehold of the Church-yard : 
and, therefore, none can be bury'd in the Church without his Leave, (for 
the Ordinary, or Church-wardens cannot licenſe it) but they may 15 
Church- yard, becauſe it is the burying Place of the Pariſhioners; An. 
tho' the Parſon gives Leave to bury in the Church, yet ſomething -may 
be due to the Church-wardens (by Cuſtom) for burying there. Edwar 
Topſal, Clerk and Parſon of St. Botolphs without Alderſgate, .and the 
Church-wardens of the ſame, libelled in the Eccleſiaſtical Court againſt 


Sir Fohn Ferrers, Kt. alledging, That there was a Cuſtom within the 
City of London, and eſpecially within that Pariſh, that if any Perſon dies 


within that Pariſh, being a Man or Woman, and be carry'd out of the 
ſaid Pariſh and bury'd elſewhere, there ought then to be paid to the 
Parſon of this Pariſh ſo much, if he or ſhe were bury'd in the Chancel 
elſewhere, and ſo much to the Church-Wardens, being the Sums that 
they alledg*d were by Cuſtom payable to them, for ſuch as were bury'd in 


their own Chancel. And then alledging that the Wife of Sir John Ferrers 


died within the ſaid Pariſh, and was carry'd away and bury'd in the 


Chancel of another Church, and ſo demanded of him the ſaid Sum; 


whereupon Sir Zobz Ferrers pray*d a Prohibition, and it was granted: 
For it is an unreaſonable Cuſtom, that a Man ſhould be forc'd ro be bu- 


ry'd in the Place where he dies, or elſe to pay for it as if he were, and fo 


* Hob. Rep. 


+ 30 Car. 
ch. 3. 


upon the Matter to pay twice for his Burial *, which is nothing leſs than 
Extort ion in the Parſon that demands it and does not officiate. Nor is 
that Cuſtom leſs againſt Reaſon, that he, that is no Pariſhioner, but only | 
paſſes through a Pariſh in order to his Burial, or lies for a Night in an Inn, 
{hould have paid for his Paſſage to the Prieſt that offers the Corpſe Burial. 
By a Statute in Charles the IId's Reign t, the Miniſter of every Pa- 
riſh is to keep a Regiſter of all Burials, and of 4fidavits of Perſons 
bury'd in Woollen; and theſe 4fidavirs muſt be brought within eight 
Days after the Burial, otherwiſe the Miniſter muſt enter a Memorandum 
of the Default, and of the Time when he gave Notice thereof to the 
Pariſh Officers, which Notice muſt be given in Writing under the Mi- 
niſter's Hand; and tho? this may be done at any Time, yet the beſt 
Way 
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way is ſoon after the eight Days are expir'd; and if the Mini- 
ſter makes Default in any of theſe Particulars, he ſhall forfeic five 
Pounds. | 1 | 

That Matters relating to Burial, belong to the Cognizance of the 
Eccleſiaſtical Court, is very plainly declared by a Conſultation in the Re- 
giſter x. Touching the Place of Burial, a Parſon, to an Aſſize brought Reg. 50. b. 
againſt him for a Houſe, pleaded, That he was Parſon of P. and that to 
be Parcel of his Church by Time immemorial, and that there had been 
burying of dead Bodies there T: Whereupon Perſcy was of an Opi- + Lib. 44. 
nion, that the Temporal Court ought not to take Cognizance thereof. Aff. pag. 8. 
And as to the Church-yard, it is a good Plea againſt the JuriſdiQtion of 
the Temporal Court, to plead, that the Land is the Parſon's Church- 
yardjj. And Hracton (I think) alledges the true Reaſon hereof, be- | 44 E. ;. 
cauſe it is dedicated to God: For, ſays he, Negotium terminabitur in Lib. Atl. 
foro ſeculari, ſi de Frodo Laico agatur, nift fucrit dedicatum & deb ſu— 
cratum; fic enim res efficietur ſacra : Hoe autem dici non poteſt de re in 
liberam & perpetuam Eleemoſynam datd t. For though a Thing be given + Prat. 
in Prark- Almogne to an Eccleſiaſtical Perſon, yet it {till remains of Lay- 1. 5 C. 
Fee, and is not faid to be dedicated to God. Therefore a Treſpaſs done on 
a Parſon's Glebe-Land (which is a Freehold) cannot be try'd in a Spiritual 
Court“: But *tis otherwiſe, according to Pitz-Herbert, Tit. Prohibi- * 19 H. 6. 
tion 26. in a Treſpaſs done in a Church- yard: For if a Man takes Trees ©” 
that are growing in a Church-yard, the Parſon may ſue for them 
in Court Chriſtianll. Sed Oro. 15 
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Of Calumny, and the Oath thereof 


THO the Word Calumuy, when it is extended to Yudicial Matters, 
often denotes a malicious Vexing of any Perſon with falſe, vain, 
and fraudulent Law-Suirs , whether it be by way of Action or Excep- D. 8. 16. 
tion, or by a malicious Procraſtination and Delaying of a Suit; yet TI ©" 
ſhall here uſe it as it ſignifies an Oath, which the Plaintiff and Defen- 
dant are both obliged to take next immediately after Conteſtation of 
Suit, according to the general Rules of Practice ||: Becauſe it relates to X. 2. 3. ). 
the whole Cauſe, and was introduced in favour of the publick Welfare, 
not only to avoid Frauds and litigious Suits, but likewiſe to hinder the 
Truth of a Cauſe from lying conceal'd“; and, therefore, a Cuſtom di- * © * 5? 
recting the contrary, is deemed unreaſonable. and invalid, as being de- 
rogatory to the Advantage of the Publick Weal. But by the Perverſe- 
neſs of Man, according to Sociuus and others, ſuch a Cuſtom may now | Inc. 5, 
become valid, ſince Litigants in this Age, do rather take this Oath with ** 7 
a Deſign of committing than avoiding Calumny; it being every where 
taken with ſo much Levity and Readineſs, both by the Parties themſelves, 
as well as by their Judicial Proctors, that the Religion of an Oath plain- 
ly paſſes into contempt ||. | | er I. 
This Oath is ſometimes tiled zhe Oath of Malice, and heretofore 4 m. 1. 


m inſt 


138 Parergon Furis Canonici Anglicani. 

* vi. 4. 4. 2. firſt Inſtance, but alſo in Cauſes of Appeal and ſecond i xp *. And 
though, according to the general Rule of Practice, it ought to be taken 
on the Motion of either of the Parties immediately after Conteſtation of 
Suit, as aforeſaid ; yet ſometimes it may and ought to be taken even before 
t vi. 2. 4 1- Conteſtation of Suit, as on a D//atory Except ion and the like f: Nay, if this 
X. 2. 7. . Oath be taken at any Time afterwards, how long ſoever it be, it does not 
f vi. 244-1. invalidate the Proceſs; no, tho' it ſhould be wholly omitted il. But the Oath 
of Calumny may be zacitly remitted, which is done when 'tis not co 7 0 
vi a. 4. . demanded by either of the Parties; yet it cannot be prey remitted * ; 
becauſe ſuch a Pact or Agreement would open a Way to Calumny and 
* Malice; and would, conſequently, carry along with it much Miſchief and 
diſhoneſt Dealing in Law-Suits. If rhe Plaintiff ſhall refuſe to take this 
Oath, he ſhall forego his Action or Cauſe of Suit; and if the Defendant 
ſhall refuſe it, he ſhall be condemn'd as a Perſon confeſſing the Cauſe of 
+X.2. J. . Action f. The Plaintiff herein ſwears, That he does not commence his 
$. Fand. Suit thro! Malice, but with an honeſt Intent, and not with a View of 
Calumny, believing his Action to be juſt; and the Defendant ſwears, 
That he will not propound any Exception animo Calumniandi, with a 
Deſign of vexing the adverſe Party, but only ſuch as may be for his juſt 
C. a. 39. 2. Defence ||. And thus Calumny is, when any one does ex certd Scientid vel 
Dolo bring an unjuſt Action, or maliciouſſy implead another in Judgment; 
or when the adverſe Party does in this manner propound any unjuſt Ex- 
ception, for the ſake either of prolonging the Suit, or defaming his Ad- 

* C. 2. 59-1. verſary *. | 
The Canonifts ſay, that this Oath was introduced by the Law of God, 
tV.7. & 8. and for a Proof hereof, they quote the 22d Chapter of Exodus t, where 
it is ſaid, * If a Man ſhall deliver unto his Neighbour Money or Stuff to 
« keep, and it be ſtolen out of the Man's Houſe, if the Thief be found, 
let him pay double: But if the Thief be not found, then the Maſter 
of the Houſe ſhall be brought to the Judges, and examined on Oath, 
* whether he has put his Hand unto his Neighbour's Goods“ But, ac- 
cording to Rebyfus, this Oath of Calummny is not obſerv'd in France: 
And 'tis the ſame Thing, according to the Uſage and Cuſtom of Saxony. 
In Holland and England, tho the ſame be not often adminiſtred, yet it 
is not entirely aboliſh'd and grown into diſuſe in their Courts of Law: 
But in England, Proctors are not allow'd, but prohibited by King 
Can. 132. Fames's Canons ||, to take this Oath z Animam Domini, as Advocates 
and Proctors are obliged to do in Popzſh Countries, according to an Impe- 
C. 2.59.2. rial Conſtitution * enacted for this End and Purpoſe. Indeed heretofore 
| it was a Doubt, even in Popi/h Countries, whether a Proctor might take 
this Oath, but now 'tis determin'd that he may, according to a Text of 
t vi. 2. 4. 3- the Canon Law . And in purſuance hereof, Oaths of this kind are daily 
taken in the Imperial Chamber and elſewhere, by ProQors izz Animam 
Domi1?i; though a general Mandate or Proxy is not ſufficient to this 
ll vi-2.4-3- End, but a ſpecial 17 is required hereuntoll. In the Inperial Cham- 
ber, if this Oath of Calumny be demanded by the Party, it may not be 
omitted: For tho? Nullities of the firſt and ſecond Inflances are not re- 
garded ; yet a legal Proceſs, and a Judicial Order is required, though ir 
be a ſupreme Court of Judicature. Hence it comes to paſs, that if the 
Oath of Calummny be there Zudicially demanded and not taken, and it be 
concluded in the Cauſe by the Parties on both ſides, the Judge may, ex 
officio, reſcind this Concluſion thus made; and by an interlocutory Order, 
enjoin the Party to take this Oath as demanded, under pain of Law : For 


the Judge may, by virtue of his Office, even after a concluſion in the 
*x.2.34.32. Cauſe, demand this Oath to be taken“. 


Though 


| = . + „ . 
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Though a Judge ſhould be impower'd to proceed in a Cauſe in a 
ſummary Way, 8 ſine ape Judicii; yet according to Bartolus, he 
cannot remit this Oath of Calumny; and the Text in the Clementines 
proves this very clearly: For both the Civ and Canon Law, enjoins it 
to be taken in every Cauſe both Civil and Criminal. But this (I think) 
admits of a Limitation ; for we have an expreſs Text in the Caron Law, 
which ſays, That this Oath is not adminiſtred in ſpiritual Cauſes touching 
Churches, Tithes and Things Spiritual *, becauſe ſuch Cauſes are end- X. © 3. 
ed not by any rigorous Form of the Civil Law, but by a Canonical 
Equity. 
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Of a Canonry, and the ſeveral ſorts of Canons 
in a Cathedral or Conventual Church. 


| Canonry, in the Senſe of the Canon Law, is an Eccleſiaſtical Bene- 
fice in ſome Cathedral or Collegiate Church, which has a Prebend, 
or à flated Allowance out of the Revenues of ſuch Church commonly an- 
nex'd to it: For he that has a Canonry, either really has at preſent, ot 
(at leaſt) may expect to have on the next Avoidance, a Prebend laid to 
his Canoary ; and in reſpett of ſuch Prebend he has Jus ad rem, though —_ 
not Jus in re, as the Books phraſe it j. For in ſome of the ſaid Churches y yi. 3. 7. 8. 
there are ſupernumerary Canons, (whom we falſely call Prebendaries) 
which do not receive any of the Profits or Emoluments thereof, but only 
live and ſerve there on a future Expectation of ſome Prebend : But in 
other Canonries, which are included within the Number of ſuch as do 
receive a Benefit from thence, the Canonry has of Neceſſity a Prebend, 
and a Prebend of Neceſſity has a Canonry belonging to it, whether the 
Prebends be diſtinct or inſeparably annex'd to their Canonries or not; and 
in theſe a ſupernumerary Canon, when he obtains a Prebend, ceaſes to 
be a ſupernumerary, and becomes a aumerary Canon F, t Xgid. 
The Perſons that do enjoy theſe Canonries are ſtiled Canou from the aw I 
Greek or Latin Word Canon, which ſometimes ſignifies a Liſt or Regi- 3 LP 
ſter of the Clergy, becauſe ſuch Perſons Names were entred into the 
Regiſter or Matriculation-Book of the Church ; or (as others think) be- 
_ cauſe they do receive a Portion or {tated Allowance out of the Treaſury 
of the Church ; which Allowance was, by the ancient Lawyers, called a 
Canon, and not a Prebend, as now it is: And as a Canonry (according 
to Ianocentius) is much more honourable than a /77zp/e Benefice, theſe 
Canons are ſtiled Clerks of the firſt Degree, and other beneficed Men, 
Clerks of the ſecond yy. Yet theſe Canons even of a Cathedral 
Church have not properly a Digaity ||, though a Dignity be annex'd to || Dd. in 
their Canonries: but in a large Senſe, as they are collateral to Biſhops, 11. vi. . 3. 
they are Men of great Honour in the Church, and thus they have a Digni- 
ty *; and if there be not a Cuſtom to the contrary, they have Precedence “ Felin. in 
ef Abbots and all other Dignitaries in a Cathedral Church, and walk be- 9. 28. X. 1. 
fore them in all Proceſſions, becauſe they are not divided from the Biſhop. * 
There are ſome Canons that officiate in reipe& of the more ſolema 
Part of Divine Service, which they ought to perform as Canons of a 
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Cathedral Church; and as theſe Perſons are oblig'd to perform the Com. 
munion Service, and other ſolemn Parts of Divine Worſhip, in their 
turns Weekly *, they are ſometimes called Hebdomadal Canons, and are 
in one Degree before ſemper Prebendaries. In the Romiſh Church, there 
are ſome that arc ſtiled Regular, and others that are term'd Sci 
Canons. The Regular Canons are ſuch as are placed in Monaſtevies, and 
hence it is forbidden unto them to hold a Place in two Monaſteries 13 
and theſe Perſons have a Right of voting in theit Chapter . Z/o/arorrge 
uus informs us, that the Abbot Arnulphus founded the Order of! Regulus 
Canons about the Year of our Lord 1066: But Muzſter ſays, that the 
Canons of Spires, Mors, and Mentz, laying aſide the Profeſſion of a 
Monaſtick Life, became Secular, and began to live aſunder about the 


| Year 966. And all thoſe are reckon'd among Secular Canons, that are 
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not of that Kind which we ſtile Regalar; as there are many in France 
and other Countries. There are alſo in Poi Countries, Women which 
they call Secular Canoneſſes, living after the Example of Secular Canons, 
which do not renounce their Properties, or make any Profeſſion“; hut 
the Council of Vienna did not approve of theſe, and enlling' them 
grins t, commands them to chuſe ſome Monaſtick Rule o Order, of» Lite. 
The ſupetnumerary Canons were thoſe unto whom the Pope gave a 
Canonry, and the firſt Prebend that ſhould become void; but yet the 
could not, by their own Authority, take poſſeſſion of a vacant Prebe : 
And of theſe Supernumeraries there are two Speczes, one ofi Lato, and 
the other of Fact. That of Law is, when the Pope commands à Chapter to 
admit ſuch a Perſon as a Canon or Friar ; and, then they conferring the 
Right of a Canonry on him, he is by ſuch Admiſſion made 4 Candi, 
The other is, when the Pope creates a Canon beyond the Number lim: 
ted, and commands the Chapter to aſſign unto ſuch Canon a Stall in the 
Choir and Place in the Chapter“. "Theſe Supernumerary Canons, if they 
have a Stall in the Choir, and a Place in the Chapter, ought to be pre- 
ſent at all Elections, Alienations, and other Debates, as other Canons 
arc, unleſs there be a Cuſtom to the contrary f. And if an'Archdeacon- 
ry ought to be conferr'd on a Canon, it may be conferr'd on a fupernu- 
mcrary Canon, having a Stall in the Choir, and a Place in the Chapter, 
according to Caſtren/rs || ; but this only proceeds, hen he is voluntarily 
inſtalled, and not when he comes by a Papal Mandate, I thin. 
Canons are Collaterals unto Biſhops, as Cardinals are to the Popes ; and, 
theretore, as Men cannot be Cardinals without being in Orders; ſo nei- 
ther can Men be Canons of a Church, without being in Orders * : For tht 
Number of Canons ought not to be ſupply'd by Laymen f. But though 


a Canon, that is not in Holy Orders, cannot be a Member in any Cathe- 


dra] or Collegiate Church, or have a Voice in the Chapter; yet a Canon, 
promoted to Holy Orders before he is of a Lawful Age. for the ſuſception 
of Orders, ſhall have a Voice in the Chapter, becauſe. this: Right and Power 
principally flows from the Canonry itſelt. At this Day, bya Canon of the 
Council of Trent, none can be choſen but ſuch as are in Prieſts, Deacons, 
or Sub-deacons Orders; and hereby they are obliged to be reſident and 
officiate in their Churches, under the Penalties ordained by that Council jj, 
For antiently Perſons might be Canons of a Church, if they were Clerks 
in the Leſſer Orders. In reſpect of Canons and Prebendaries, the fame is 
enacted by a Statute in Charles the IId's Reign here in England, excep- 
ting the Law - Profeſſor at Oxford, who may be a Layman k. But (not- 
wichſtanding the Law of Reſidence as aforeſaid) if a Canon of any 
Church ſhall abſent himſelf from thence with or in the Service of his Bi- 


hop, he ſhall receive the Profits of his Prebend, tho? there ſhould be a 
| 8 | Con- 
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Conſtitution of ſuch Church to the contrary ; which was the Caſe of 
two Canons in the Church of Me/da, and this Conſtitution was \ {treng- 
then'd with an Oath by the Apoſtolick See . X. 3. 4.15 
The Biſhop, with the Conſent of the Chapter, may reſtrain the antient 
Number of Canons, and Prebendaries, and out of many Canonries and 
Prebends, conſtitute a leſſer Number: for it tends to the Diſparagement 
of the Church (ſay the Canorifts) that the Canons, who conſtitute and 
make one Body-Polirick, ſhould not be able to ſupport themſelves in a ſuit- 
able and decent Manner on the Rents of the Church. So that one lawful 
Cauſe for reſtraining the Number of Canons and Prebendaries -in any 
Church, is, when the Rents and Revenues of the Prebends and Canon- 
ries are not enough to ſupport the Prebendaries and Canons in a fit and 
convenient Manner: For there ought to be only ſo many Canons and 
Prebendaries in a Church, as may handſomely live on the Rents and Re- 
venues thereof. | 
The Collation of Prebends and Canonries in a Cathedral Church does, 
according to the Opinion of ſeveral Perſons, belong of common Right to 
the Biſhop and Chapter together ||; and wherever the Biſhop and Chap- I Fea. de 
ter have ſuch Collation /imul & conjunitim, neither the Biſhop alone, Sen. Conf, 
nor his Chapter alone, can collate thereunto: But AMegid. Bellamera * is * Conf. 10. 
of a contrary Opinion, and ſays, that the Biſhop has the ſole Collation unto n. 58. 
theſe Preferments. With us here in Euglaud, ſometimes the King, and 
ſometimes the Biſhop ſole Collates thereunto; and in ſome Cathedrals 
the Chapter chuſe their Canons. But of common Right, in ſecular 
Collegiate Churches, vacant Prebends and Canonries are diſpos'd of by 
Way of Election and Preſentation made by the Dean and Chapter; and 
it belongs to the Biſhop to give Inſtitution hereunto t; unleſs there be a rea. de 


Cuſtom to the contrary, which ought to be regarded. Been. Conſ. 
5 | 34. per dot. 


Of Cancellation, or Cancelling of Deeds. 


H O' Cancellation may more properly be inſerted in the Title of 
Inſtruments; yet I ſhall give it the Reader in this Place at large, 
becauſe it may ſerve to explain what comes afterwards under. the afore- 
ſaid Title of Inſtruments, and that of Laſt Wills and Teſtaments. Now 
Cancellation, according to Bartolus ||, is an expunging or wiping out of 
the Conteats of an Inſtrument by two Lines drawn in the manner of a 
Croſs: But, notwithſtanding the Authority of this Definition, there are 
ſeveral ways of cancelling a Deed or Inſtrument in Writing. And the 
firſt kind of Cancelling is made by Word of Mouth; and a ſecond is 
made by ſome. A& done, which has a much greater Power and Operation 
in Law, than that which is made by word of Mouth only; eſpecially 
when the whole is made in ſuch an effectual manner, that the Inſtrument 
cannot be read. The Cancelling of an Inſtrument, or Laſt Will and 
Teſtament, which is made by a Notary on ſome Requeſt, is effected by 
the making of ſome other Inſtrument or Teſtament, or in ſuch a manner 
whereby the firſt Inſtrument is not torn ; becauſe ſuch an Inſtrument 
ought to appear as a cancelled Deed *: And 'tis the ſame Thing, if ſuch - Alex. Conſ. 
Cancellation be made by the Judge's Decree ; becauſe the Notary may 74 lib. 1. 
not then tear an Inſtrument thus cancelled. The Cancelling of an In- 
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ſtrument formally made by Debtor and Creditor, diſcharges the Debt; 
* Conf, 305. and that is call'd a formal Cancelling of a Deed, according to Baldus * 
lib. 4. when it is made upon a good Conſideration, where the Conſideration adds 
Strength to the Caucellius thereof: And this alſo proceeds in a Cancella- 
tion which is not formally made, when it appears, that the ſame was 
' Pald. ut made by the Creditor, for it ſhall 1 the Debtor f; and ſuch In- 
TUE ſtrument is preſum'd to be cancelled by the Creditor, if it be found can- 
celled in his Cuſtody, and he was deem'd a Man of Care and Caution in 
other Matters, But if ſuch Inſtrument be found cancelled in the Cuſtody 
of the Debtor, unleſs it be upon a formal Conſideration, it does not , dif. 
charge him, if it may be proved that the Inſtrument was intruſted to his 
i Bald. ut Keeping ; for it ſhall be preſumed, that he himſelf cancelled it ||. But in a 
ſup. doubtful Caſe, if an Inſtrument be found cancelled, it is preſum'd to be 
cancelled by the Will and Conſent of the Creditor, whether it be found 
cancelled in the Keeping of the Debtor, or in the Hands of any other 
„Alex. conf, Perſon Xx. If it be written on the Back of an Inſtrument, or of a Bill 
14 v. 1) of Hand-writing, that Part of the Debt or Legacy is paid, it is a Can- 
cellation as to that Part of the Debt or Legacy, and the ſame is preſum'd 

to be made by the Creditor's Conſent. 2 | 
He that cancels or defaces a Teſtament, is thereby deem'd to have a 
1 D. 28. 3. Will and Meaning of taking away the Force and Virtue thereof f; 
Daa which Will, in this reſpect, ought to obſerv'd as a Law: and fo the 
i Cloſ, in Teſtament cancelled and defaced, is to be adjudged void ||. And that 
|. 1. D. 28.4. this Ca7ce/ling or Defacing of the Teſtament being objected deſtroys the 
Force thereof, is ſuppos'd to be extended to thoſe Teſtaments Nuncupa- 
tive, that are afterwards reduced to Writing : ſo that if a Man farſt 
makes a Will by word of Mouth, then cauſes the fame to be written, 
and afterwards willingly cancels or cuts the ſame Writing or otherwiſe 
2. Conf, defaces it, ſuch Teſtament is then as if it had never been written at all *. 
2. vol. i- Nor does it avail a Man to prove the ſame by Witneſſes: for tho? Wri- 
e ting does not belong to the Subſtance of the Teſtament, yet by Cancelling, 
the Teſtator is pretum'd to have repented of the Making of it, and to 
va. de have revoked the ſame f. Moreover, tho? no Cauſe of Unworthineſs ap- 
Suee. l. 2. pears either in the Executor, or any Legatee, which could induce the 
e Feftator to diſappoint them of their Hope; yet by Cancelling the Will, 
' © the fame ſhall be void; and the Teſtator is preſum'd to have done it in 
Favcur of them that are to have the Adminiſtration of his Goods after he 
pal. in l. 1. dies Inteſtate ||, And thus much of Cancellation for the preſent, till I 
128. 4. come to ſpeak of Inſtruments and Laſt Wills and Teſtaments. 


0, Cardinals, their Ri ſe and Power in the Church. 


BOUT the Year 817, when Pope Paſcal the Iſt, was advanced 

to the Papacy, the Prieſts of the ſeveral Churches in Rome, in order 

to have a nearer and cloſer Correſpondence with the Pope, and as well 
to quality themſelves for electing him, as to adorn their Power with a 
more eminent Title, began to call themſelves Cardinals ; and arroga- 
ted ſo much to themſclyes, eſpecially having excluded the People of 


Rome 
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Rome from any Voice in the Election, that a Pope was ſeldom choſen, 
unleſs it was out of their Number: Whereupon, after the Death of 7 
cal, Engene the IId. was created Pope, from the J'itle of Cardinal of 
Sancta Sabina. And thus in Proceſs of Time, this Order of Cardinals, 
which was unknown to the Chriſtian Church in tormer Ages, became an 
Order erected in the Church of Rome, ſuperior unto Biſhops themſelves : 
For at firſt they were only eſteem'd and reckon'd among the Number ol 
Prieſts and Deacons, till after the tenth Century, when they began to 
exalt themſelves above their Degree. But notwithſtanding this, they 
were accounted inferior to Biſhops till the Year 1200, or (others fay) till 
the Year 1305, when Clement the Vth, was Pope; ſince which Time 
they have ſo far advanced themſelves, that they ſet themſelves above 
Kings, or (at leaſt) make themſelves equal to them, and retain Biſhops 
themſelves as Servants in their Houſes : and it will be impoſſible to cleante 
and reform the Romiſo Church (that Augeaum Stable of Filth and Nalti- 


neſs) till both Cardinals and Biſhops are brought to cheir former Ranks 


and proper Places in the Church, 

Heretofore none but Cardinal-Prieſts, and Cardinal-Deacons, could 
chuſe the Pope ; for as yet a Cardinal could not be a Bilhop, becauſe a 
Biſhoprick requires continual Reſidence ; and, as a Cardinal is the Pope's 
Aſſiſtant, and his Preſence always required in Council, he cannot reſide on 


his Biſhoprick, which was once looked upon as a very great Crime not to 


do. Nor ought any Perſon whatever to ſtand for the Papacy, unleſs he 
advanced himſelf thereunto by diſtia&t Degrees, as Cardinal-Prieſt, or 
Cardinal-Deacon : And, by the Canon Law, if a Pope was inthron'd with- 
out a Canonical Election of Cardinals, and the Preſence of Religious 


Clerks, he was not to be deem'd Apoſtolical, but Apoſtatical *; and by * 79 Diſt. 


14 


theſe Cardinals the Pope governs his Territories. But tho? the Number © * 


of Cardinals, by a Conſtitution of Pope Sixtus the Vth, was limited 
to Seventy, according to that of Chriſt's Diſciples; yet Popes, by a 
Diſpenſation, do ſometimes exceed this Number, and ſometimes they 
do not come up to it. | | 15 

Among theſe Cardinals, we find ſome Perſons deſcended from the 
chiefeſt Families in Europe: and among them, to encourage their Fide- 
lity to him, the Pope divides the four chief Offices of State. The firſt is 
that of Great Penitentiary, who, together with his Counſellors, pre- 
{ſcribes the Meaſure of Peunance to ſuch Perſons as make a Confeſſion of 
their Sins, afrer he has conſider'd and ponder'd the Matter well; that is 
to ſay, after he has compounded with them far an eaſy Pernance. There 
are other Inferior Peuitentiaries, that are ſubje& to him; and do either 
abſolve the Perſons Confeſſing, or elſe do, by concealing their Names, 
remit them to the ſupreme Tribunal of the Great Penitentiary, for a 
Puniſhment of their Sins, according to the greatneſs of their Crimes. 
The ſecond great Officer is that of the Pope's Y/jcar, who has the Care of 
Divine Worſhip, and of the Spiritual Government of the Church. The 
third is that of his Vice- Chancellor, tor he reſerves the Office of Chan- 
cellor to himſelf. And the fourth great Officer is that of the Pope's Chan: 
berlain. He has other Miniſters under him, as all other Princes have: But 


of theſe I ſhall not diſcourſe. | 


Theſe Men are ſtiled Cardinals, becauſe (according to ſome Men's i Glo. in 


5 


Ld 


Opinion) they are ſerviceable to the Apoſtolick See, as an Axel or Hinge © 4 extra,; 


(in Latin called Cardo) on which the whole Government of the Church 


bus. 


turns]. Yet they may more properly be ſo ſtiled by way of Adjective, aa vin, 


becauſe they have from the Pope's Grant the Hinge and Management of cap. 2. 


all 


v. Cardinal:- 


"I 
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all the Affairs of the Romiſb Church, according to Sylvius on theſe Words 
of Virgil, viz. 


Hand tanto ceſſalit cardine rerum. 


They are ſaid to be part of the Pope's Body in the ſame Senſe as Senators 
are faid to be Part of the Prince's Body: And ſometimes they are ſtiled 
the Pope's Brethren, and Co-adjutors, by whoſe Advice he governs and 
judges the Popiſb Part of Mankind. And thus the Church has firſt its 
Senate or College of Cardinals ; out of which, on the Pope's Death, ano- 
ther Pope is choſen as from his Body : And, therefore, as theſe Men are 
ſaid to be the Pope's Companions, they are of the greateſt Dignity in 
that Church; and are, according to Foh. Andreas, ſtiled Children of the 
firſt Degree to the Pope, who is the only Spouſe of the Church, if we 
may believe the Romaniſts. In all Embaſſies and Legations, by a Decree 
x. 4.44, Of the Council of Lateran ®, they bear the Arms of the Apoſtolick See; 
23. and Legates A Latere are for the moſt part choſen out of the Body of 
Cardinals. The Council of Baſil preſcribed a Form for the electing of 
all Cardinals many Years ago, but this Form is now laid aſide by the 
Pope's ſole Nomination of them: and every ſuch Election, when it 
obtain'd, was to be made by the Conſent of all the Cardinals then preſeat ; 
and by way of Scrutiny ; pitching on ſome honeſt Man of good Morals, 
and born 1n lawful Wedlock, who was a Licentiate or Doctor in ſome 
Faculty, of thirty Years of Age, and could not be the ry Nephew 
either by Brother or Siſter's Side, or the Nephew of any of the Cardinals. 
But now as Cardinals are made by the Pope's Will and Pleaſure, they may 
be not only the Pope's Nephews, but are very often his natural Children 
called by the Name of Nepherws. 
In Reſpect of their Titles or Benefices, there are Cardinal-Biſhops, 
Cardinal-Prieſts, and Cardinal-Deacons; and all theſe Cardinals, in 
Reſpect of their Titles decreed them, have almoſt all of them Epiſco- 
pal Juriſdiftion; and theſe Titles are equivalent and borrow'd from the 
IX. 1. 33, Churches or Diocefles : And by theſe Titles the Dignity of the Cardinal- 
11. _ ſhip is divided and diſtinguiſh'd. The Cardinal Biſhops are the Cardi- 
nals of Oſtia, Præneſte, Sancta Sabina, Velitra, Albano, Santto Ruff 
110, Tuſculano, c. The Cardinals were ſummon'd formerly by the 
Pope to meet twice a Week as the Pope's Council, which was called the 
Conſiſtory; but now upon the Decreaſe of Buſineſs in the Church, once a 
Week is ſufficient. To theſe Pope Iunoceut the IVth, about the Year 
1250, gave the Red Hat, and granted the Honour of riding thro? the 


pol. Virg, City of Rome on Horſe back ||. 
lib. 4. ä it . | 
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Of Catechiſm or Catechizing, 


— — — CC— 
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Atechiſm is derived from the Greek Verb wx, originally ſignifying 
the ſame as in the Exgliſo Tongue. This Prepoſition wz makes it, 
being a Verb Neuter, to have an af7ive Signification : And he is proper- 
ly faid 15y&, who tells us any thing which he would teach us by way 
of Inſtruftions And hence it ſignifies to teach the Rudiments or firſt 


Grounds 
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Grounds of any Art; but in a peculiar Senſe, to teach the Principles of | 
the Chriſtian Religion, which we in Eugliſb call Catechizing, as fitly 
enough derived from the Greek Word. Some ſay, that Heathen Authors 
never knew the Uſe of this Word, but they are entirely miſtaken ; for 
Lucian uſes it in this very ſenſe, 972. to teach the Rudiments of an Art *. * Vid. Steph. 

By Catechizing then, according to the general Notion of the Word, 1 L*. 
mean nothing elſe but the Miniſter's Inſtructing theYouth of his Pariſh in 
the ways of Virtue and Religion by an eaſy and familiar Method, which 
here in England was enjoin'd by the antient Canons of the Church, as 
may be ſeen in the 11th Canon of the Council of Clove/loe, and in the 
6th of King Edgar's Canons. Now the Buſineſs of Catechizing was 
inſtituted for three Reaſons, Firſt, For the Inſtructing Youth in the com- 
mon Articles of Religion and the Chriſtian Faith. Secoz7dly, That they 
may be able to give an Anſwer, in making a Profeſſion of their Faith. 
And, Thirdly, That they may make a Promiſe, and give ſome Surety of 
the Obſervance of this Faith, And becauſe a Perſon of an adult Age 
proprium habet peccatum, and may of himſelf anſwer for himſelf, theſe 
three Things, as abovemention'd, are required of him: But as to an In- 
fant guilty of no actual Sin, and who cannot in his own Perſon be ſaid to 
believe, theſe three Things are required from him by his Subſtitute or 
Vicar, who anſwers for him touching his Profeſſion and Obſervance of 
this Faith. For it was the Cuſtom of the Catechumens, or Catechized 
before the receiving of Baptiſm, to repeat the Creed and at every Article 
the Prieſt asked them, 2vherher they believed ? To which they anſwer'd, 
yes I believe : Wherefore, when they faid, ey believe the Remiſſion of 

ins, 


Sins, Novatian not allowing the Remiſſion of aboliſh'd that Article, 
and the Confeſſion of Faith, which the Catechiz'd repeated f. 1 
Shes o & 76, 


O a Caveat, and the ſeveral Kinds thereof. 


A Caveat in Law is in the Nature of an Inhibition; and is an Intima- 
| tion given to ſome Ordinary or Eccleſiaſtical Judge by the Act of 
an, notifying to him, that he ought to beware how he acts in ſuch or 
fuch an Affair: And this ſuſpends the Proceedings of ſuch ordinary or 
Eccleſiaſtical Judge, till ſuch Time as the Merits of ſuch a Caveat are de- 
termin*d, or (at leaſt) till the ſame is ſubducted. Among the ſeveral 
ſorts of Cavneats, theſe are three, . The firſt relates to the Admiſſion 
of Clerks unto Eccleſiaſtical Benefices ; the ſecond to the admitting of 
Perſons to Letters of Adminiſtration ; and the third has a reſpe& to the 
- Probate of laſt Wills and Teſtaments. I ſhall begin with the firſt. 

Tf a Patron, before his Church is void, ſuſpects ſome Pretender or other 
will conteſt the Title of his Advowſon, it is adviſable for, him to enter a 
Caveat with the Biſhop or his Regiſter in this Form, oi. Caveat Epiſco- 

pus Winton, ze quis admittatur ad Ecclefiam de H. niſi convocatus vel 
citatus R. B. &c. The Canonifts allow this to be done in the Incum- 
bent's Life-time quia veretur damnumfuturum; and that if another re- 
ceives Canonical Inſtitution after the entry of ſuch a Caveat, without 
Notice given to him who enter'd it, the Inſtitution is void. But 'tis other- 
wiſe at the Common Law: For a Caveat is only for the Benefit of the Bi- 


Oo ſhop, 
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ſhop, and to prevent his being found a Diſturber; it does not preſerve 
u illeſum ſo as to make all ſubſequent Proceedings void, becauſe it 
does not come from any Superior, And *tis the ſame in the Spiritual 
Court as it is in the Temporal, that is to ſay, it is only an A& of Cau- 
tion for the bettter Information of the Judges. In the Caſe of Hutchins 
againſt Glover, it was concluded that a Caveat is void, if it be entred be- 
fore the Church is void, and upon that Reaſon only, which implies, That 
if it had been fcaſonably enter'd, it ſhould have had its effect by the 
Common Law. For in the Lord Zouch's Caſe it was ſaid, That if a 
Church becomes void, and a ſtranger enters a Caveat with the Biſhop's 
Regilter, that none be inſtituted ro the Church till he be made privy to 
it, and the Biſhop before he has notice of the Caveat, inſtitutes a Clerk, 
ſuch Inſtitution is merely void by the Cano Law ; for the Regiſter ought 
to notily the Caveat to the Biſhop, and his Negligence, in this Caſe, ſhall 
not prejudice him that enter'd it. And if the Biſhop, upon notice of the 
Caveat, aſſigns a Day to him that puts it in, and before the Day inſtitutes 
a Clerk, ſuch Inſtitution is merely void. And 'twas faid in Hutchins's 
Caſe, That a Caveat to hinder Admiſſion and Inſtitution into an Ec- 
cleſiaſtical Benetice, according to the Canon Law, was only in force for 
three Months; and that any one may fately preſent after that Time, as if 
no Caveat had been enter'd “. But though a Caveat enter'd in the In- 
cumbenr's Life time be idle and to no purpoſe, . according to the Common 
Law: For *rwas ſaid both in Rone's f and Hutchins's Caſe, that a Biſhop 
need not regard a Caveat enter'd before the voidance of a Church; yet 
(I :hink) a Biſhop would do well to ſhew regard hereto, as being a Judge, 
and not only ſo, but the great Paſtor of the Dioceſs too; and ought, 
coniequently, ſo to behave himſelf, as to manifeſt his due refpe& to Equi- 


ty as well as ſtrict Law: And, therefore, to do what he lawfully may, 


|| Rolls ut 


ſupra. 


that no Perſon by his Haſte be ſurpriz'd, but may have a timely opportuni- 
ty to ſet up his Intereſt without any Diſadvantage thereunto. But *tis 
not adviſeable for a Biſhop to refuſe Admiſſion and Inſtitution of a 
Clerk only, becauſe a Caveat was enter'd before ſuch Voidance, but that 
he only ſuſpends the Admiſſion of him, till he can enquire touching his 
Life and Converſation and the like; leſt the Biſhop, in a Care Impeait, 
{heuld be found a Diſturber . And this puts me in mind, that a Caveaz may 
be enter'd againſt the Admiſſion of a Clerk upon the ſcore of ſcandalous 
Crimes committed by him; but then theſe Crimes ought to be of ſuch a 


Nature as would induce Deprivation, if they were done after Inſtitution : 


But in this Caſe, even by the Canon Law, the Caveat ought to be enter'd 
after the Incumbent's Death; and the Biſhop, before he receives ſuch a 


Cavear, may require proper ſecurity for the Proſecution and Maintaining 


thereof. 


Secondly, In reſpect of Letters of Adminiſtration, which if granted 
whilſt a Caveat is depending, it is void in Law. . Adminiſtratrix, 
ſued rhe Defendant in the Court of Chancery : The Defendant ſhew'd, 
That before Adminiſtration was committed to the Plaintiff, he put in a 
Cavent in the Eccleſiaſtical Court, pending which Cazea?, the Plaintiff 
obtain'd Letters of Adminiſtration, of which he demanded Judgment 


pending the Appeal. It was faid that the ſame was a good Cauſe to ſtay 


* Gouldesb. 
Rep. p. 119. 


the Suit till tlie Appeal was determin'd. In this Caſe it was alſo ſaid, 
that the ſame was not like to a Writ of Error; for by purchaſing a Writ 
of Error, the Judgment is not impeach'd till the Record is reverſed : 
but the very bringing of an Appeal, is a Suſpenſion of the firſt Judgment 
for the principal Matter“. And thus alſo in this kind of Cavear, there 
is a difference between the Common and Cam Law: For if after a Ca- 


wear 
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zent enter'd againſt the granting of Letters of Adminiſtration, they be 
(notwithſtanding ſuch Cavear depending) granted by another, it is good 
at Common Law; but *tis otherwiſe in, the Spiritual Court, where, by 
the Ci Law, an Adminiſtration (pending a Caveat) is void. | 
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others only as Accefaries. The Principals are the Judge, Plaintiff, 
and Defendant in Civil Cauſes ; and ſome add Witneſſes hereunto : Bur, 
I think, Witneſſes ought more truly to be reckon'd among Acceſaries. 
And therefore, ſince Witneſſes only ſerve to ſtrengthen and confirm the 
Plaintiff or Defendant's Intention when other Proofs cannot be had, I 
ſhall treat of them hereafter in a more proper Place, and proceed to treat 
of a m as being that which gives a Beginning to Judicature, 
Now the Word Cauſe is fo call'd (according to ſome f) from the Latin I Card: in 
Word Chaos, which was the beginning of all things; and in this Senſe, a 33 
Cauſe may be ſaid to be the uaterial Beginning of a Judicial Proceſs : 3. oppoſ. de 
But, in my humble Opinion, a Cauſe which is deduced in Judgment is ſo Sepult. 
called from the Latin Word Caſus; becauſe it caſually happens and 
comes to paſs ||. There are ſeven Cauſes conſider'd in Judgment, 9. X. 5. 4c. 
the Material, Efficient and Formal Ca uſe; and likewiſe a Natural, $ub- 10. 
ſtantiul; and Accidental Cauſe ; and, laſtly, a Final Cauſe. The firſt is 
the Material Cauſe, from whence any thing immediately proceeds and 
comes to paſs ; and that which happens or is derived from it, is in Latin 
term'd Materiatum or Res Materiata : As when a Cup or Bowl is * Text. 
made of Silver, the Silver is called the zzaterial Cauſe thereof, and the ar 
Cup or Bowl is called the Materiatum. But in reſpe& to Judicature, 1 
the material Cauſe of a udicial Proceſs is the very Cauſe itſelf which 
is brought into Court, whether it be a Civil or a Criminal Cauſe + ; be. + X. 5. 40. : 
cauſe a Judicial Proceeding immediately happens, and is derived from 1“. 
the Cauſe itſelf : And the Judicial Proceſs may be called the Myaterintuy. 
The Efficient Cauſe is that which makes an AQ, or performs ſome Work _ 
by the Help and Means of the Material Cauſe : And, according to Bal. 
dus, is divided into a proximate and remote Cauſe, as may be exempli- 
fy'd in Building. For the Maſon or Builder of the Walls is ſaid to be the 
proximate Cauſe, as being the immediate Maker of the Walls: But the 
hopes ov or Maſter thereof, who cauſes the Walls to be built, is the ve. 
quote Cauſe thereof: Therefore, in matters of Judicature, the efficient 
Cauſe is the Judge, Plaintiff and Defendant ; becauſe the Court and Bu- 
ſineſs of Judicature conſiſts of theſe three Perſons ||: And this is call'd rhe || X. 5. 40, 
proximate efficient Cauſe of Judicature, becauſe Judicature immediately“. 
proceeds from theſe three Perſons. A remote efficient Cauſe may alſo be 
conſider'd in Judicature ; as when a Perſon litigates by his Proctor and 
the like. For then a Proctor is the Proxianate, and his Client is the re- 
mote Cauſe; or rather the Proctor may be term'd the efficient Inſtrumen- 
tal Cauſe. The third Cauſe conſider'd in Judgment is the Formal Caule, 
| which 


= Judgment ſome. Perſons are neceſſarily preſent as Principals, and 
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which conſiſts in the Order and Method preſcribed and laid down by the Law 
for doing any Act; as when an Ac ought to be done with ſome ſolemnity 
of Law; for then ſuch ſolemnity is ſaid to be in the Form of the AR itſelt. 
An example hereof we have in a laſt Will and Teſtament, wherein (ac- 
cording, to the Civil Law) ſeven Witneſſes are formally requir'd : fo that 
if one of theſe Witneſſes are wanting in Number, the Teſtament is not 
valid *, Tis the ſame thing in a Stipulation, wherein the Form is, That 
an Interrogation be previous thereunto; and an Anſwer ought to follow 
on ſuch an Interrogation or Queſtion put f: And fo it is in the Alienation 
of a Minor's Eſtate, and of that of the Church ji. And thus where the Law 
ſays, that ſuch an AQ ought to be executed in Writing, that Writin 
Baldus * ſtiles the Form of the Act. That is called the Formal Cauſe 0 
a Thing, which gives a Being to the Thing; and if that Form be omit- 
ted, it vitiates the Act f. But in reſpect of the Formal Cauſe of a Judi- 
cial Cauſe, we may reckon the Order and Solemnity of the Proceſs itſelf, 
viz. That a Libel ought to be firſt exhibited ; 2dly, Conteſtation of Suit 
made; 3dly, a Term-Probatory aſſign'd; and, laſtly, a Sentence pro- 
nounc'd : For if this Form or Order be omitted or perverted, the Sen- 
tence is not valid |, Moreover, ?Tis of the Form and Solemnity of Judi- 
cature, that the Judge ſhould fit on the Bench, and not ſtand up. The 
fourth Cauſe conſider'd in Judicature is the Suhſtantial Cauſe ; on which 
the whole Force, Name, and Effect of the Act itſelf depend. For Ex- 
ample, in a Contract of Bargain and Sale, the Subſtance of that Con- 
tract is the Thing and Price agreed on: For without theſe Things, 
ſuch Contract cannot be made and executed, without its being null 
and void“. Thus alſo in Matters of Judicature, the Sulſtautials of all 
Judicial Proceſſes are the Eſſential Acts of Judicature themſelves; as a 
Libel, Conteſtation of Suit; the Oath of Calumny in ſome Courts and 
the like, IT would not have any one fancy, that the Inſtance which I have 
given 1n the Formalia of Judicature, to be one and the ſame with this of 
the Subſtantials : For in the Formalia, I only conſider the Order of the 
Solemnity, but in Subſtantiali, I conſider the Acts themſelves properly 
intervening f. The fifth Cauſe conſider'd in Judicature is a zatural 
Cauſe ; and thoſe Things are ſaid to be natural to any Act, which tacitly 
proceed from the Nature of the A& itſelf, without that which is ſaid 
to be of the Act: Thus we ſay in a Loan or Mutaum wherein it racitly 
proceeds from the Nature of it, that they ought to be founded on E 


uit 
-3- on both Sides, and ought to be fatisfy'd il. And alſo in a Commend ab 


Sale, wherein it tacitly proceeds from the Nature of it, That the Vendor 


- ſhould be liable to an Evictionꝰ, and ſhould not be obliged to pay the 


Price, but only to deliver the Goods f. And thus in matters of Judica- 
ture, Firſt, ?Tis the Nature of a Judicial Proceſs, that it ought to be de- 

termin'd in that Court where it had its Beginning ||. 2dly, That it ought 
to be an individual Thing *, And zdly, That an Equality be obſerv'd be- 
tween Plaintiff and Defendant, and that it ſhould not halt on either 
Side. And, laſtly, That the Inſtance of the Cauſe ought to be finiſh'd 


.13- within three Years in a Civil, and two Years in a Criminal Cauſe f. A 


ſixth Cauſe conſider'd in Judicature, is ſtiled an Accidental Cauſe ; and 
the Accidental of any AQ, is ſaid to be whatever advenes to the Act 
itſelf already ſubſtantiated ||; For an Accident, according to the Logi- 
bians, is that, quod poteſt adefſe & abefe ab aliquo ſubjecto preter ipfrus 
ſubjetti corruptionew. Therefore every Pact which is annex'd to a Con- 
tract of Sale, beſides the Thing and the Price, is call'd an Accidental Pact 
or Covenant; becauſe, according to Baldus , the Contract may ſubſiſt 
without it. And thus in Judicature, all Things that happen in a Judicial 


Pro- 
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Proceſs by the Oppoſit ion of either Party, beſides the Subſtance and Fotm 
of the Proceſs itſelt, may be called the Accideuntals “: And an Example C. 3. 1. 3. 
hereof may be given in all Exceptions, which the Litigant propounds 
againſt the Perſon of his Adverſary, or againſt Witneſſes, the Libel, and the | 
like. All theſe Things are called Accidentals; becauſe ſome new Incident I 
in Judicature may emerge upon them, on which the Judge ought to proceed if 
by Interlocution, and the principal Matter in Queſtion, may be handled | in 
without them; becauſe it does not touch the Subſtance or Form of the Ju- i 
dicial Proceſs. The laſt Cauſe conſider'd in Judicature, is what we call the 
final Cauſe ; and it is ſo ſtiled, becauſe ſome Act is done to that End; and 
if this End ceaſes, the Effect of that Act ceaſes with it f: Thus in a Judici- t D. 37. 14. 
4 Proceſs, the final End thereof is a definitive Sentence; for that a Cauſe is © *: 
brought into Court, to the end that it ſhould be determin'd by a Sentence ||, C. 3. 1.13. 
and that every one ſhould have his Right “: And to this end the Laws * vi. 2. 14. 1- 
tend very much, and abhor to find Suits engender and protract Suirs +. And t C. 3. 1. -. 
that the Sentence itſelf is the final End of a Judicial Proceſs, appears © 7: 5": 3: 1 
from hence; becauſe where there is no Sentence, the Effect of the 77di- . 
cial Proceſs, which is the Execution, ceaſes. Socinus ſays ||, that the final I Cond. 231. in 
Cauſe of every Act is the principal Intent of the Man that does that Act; | 
and as the principal Intent of a Man's commencing and proſecuting a Suit, 
is the coming at a Sentence, the Sentence itſelf is the final Cauſe of the 
Suit ; which is properly called the Cauſe, and none elſe; and is the Cauſe 
of all other Cauſes, according to Ari/totle. | 
Having thus ſhewn after what manner theſe ſeven Cauſes are conſi- | 
der'd in Judicature, I ſhall next conſider, as a Supplement hereunro, whe- | 
ther a Judicial Proceſs may be made (at leaſt) by the Conſent of the Liti- 
gants, without the Intervention of theſe ſeven Cauſes, or ſome of them? 
218. Whether the Parties may renounce the Subſtantials and Formals of a 
Judicial Proceſs; and thus of the other Cauſes abovemention'd. And, 
firſt, as to the material Cauſe, the Parties cannot wave and renounce the 
ſame; becauſe as 3 Proceſs is quid Materiatum from the Cauſe 
itſelf deduced in Judgment, it cannot i eſſe be produced ſine ejus 
Materia ; and conſequently, neither the Parties, nor the Judge can ac 
Fudicially without the material Cauſe ; becauſe it is impoſſible in the | 
Nature of Things, ſince a Shipwright may as well build a Ship without | * 
Planks and Timber f. 2dly, In reſpect of the Efficient, the Parties can- I PD. 1. s. — 
not renounce the ſame, nor can a Judicial Proceſs be produced, in effe, 14.3. 5 
without it; becauſe it would be as abſurd and ridiculous, as for a Child | | 
to be born without a Father. 3%, In Reſpect of the Formal Cauſe, it 5 
admits of this Diſtinction, e. That either the Form is ſuch as principally 
reſpects the Favour of one of the Parties, and then the Party may wave 
ſuch a Form as is in Favour of himſelf, and the Judicial Proceſs is valid, 
as in the Oath of a Witneſs; for a Witneſs is obliged to ſwear pro formd, | 
otherwiſe his Depoſition is not valid without an Oath *, and yet the Oath C. 4. 20. 9. 1 
may be remitted to the Witneſs by conſent of Parties, and his Depoſition b. nue. 39. 
ſhall be valid, becauſe this Form is introduced in favour of the Party. 
Or elſe the Form is ſuch as principally reſpects publick Right, and then it | 
cannot be wav'd ; as the Order of a Judicial Proceſs: But this ought only 5 
to be underſtood to proceed, when the Parties would omit the Form I 
of * Proceſs, and would have the Judge's Sentence valid with- 
out ſuch Order obſerv'd, which they cannot do. But if the Parties 


would wholly ſet aſide this Order, and would have the Judge proceed ex 
arbitrio, they may do this, and the Sentence ſhall be valid as an Award 
of Arbitration and the like t; becauſe the Parties may ratify a Sentence + Abb. in 
that is null, and it ſhall be valid i oimpatti. athly, In regard of a © 4X. 1. 
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Subſtantial Cauſe, wherein, in every reſpect, you may make the ſame 
Diſt inct ion as I have done in a Formal Cauſe ; becauſe theſe two Caules, 
guoad hoc, do tread the ſame Steps: And as the Parties cannot renounce 
the Formalia of a Cauſe; fo neither can they the Sub/tantials of a Fudicial 
Proceſs , becaule the Formalia are in Favour of the Publick to this End, 
. for the preventing of Forgeries, c. rthly, In reſpect of a natu- 
ral Cauſe, 1 make this Diſt inction, . There are ſome Things which 
ariſe from the Nature of a Judicial Proceſs for the Advantage of the 
Publick, as the Peremption of Inſtance by three Years continuance : 
And ſome things which ariſe from thence for the Advantage of the 
Parties; and theſe the Parties may wave if they pleaſe; as touching that 
Rule in Law, vg. Where a Judicial Proceſs is begun, there it ought to 
be ended. For a Litigant may (pending a Judicial Proceſs before one 
Judge) draw his Adverſary before another Judge, if he does not oppoſe 
the ſame by an Exception of Pendency of Suit; and ſuch Proceſs ſhall be 
valid; becauſe if he does not oppoſe it, he is deem'd to give his Conſent, 
and he may impute it to himſelf]. Therefore, it appears, that Conſent 
of Parties may toll this Naturality, (becauſe it reſpects the Intereſt of the 
Parties themſelves) leſt the Defendant ſhould be moleſted in ſeveral 
Courts“, and leſt that ſhould come into Judgment which has been expreſly 
agreed on between the Parties, that it ſhould not come into Judgment. 
Therefore it follows, that the Parties may agree, That that ſhould not 
come into Judgment, which otherwiſe of its own Nature would come 
into Judgment, Laſtly, In reſpect of the final Cauſe of Judicature, which 
is the Sentence, the Parties may renounce the ſame; and by an Accom- 


modation (pending Suit) cauſe no Sentence to be pronounced, putting 


an end to the Suit without the ſame t. | 

A Judicial Cauſe is defined ro be that very Right, which is deduced 
and ſet fourth in a Judicial Proceeding : And hence it is, that a Judicial 
Cauſe is either ſaid to be Civil or Criminal, according as the Action or 
Accuſation is deduced in the faid Proceeding ||: And a Cauſe is ſo called be- 
fore as well as after Conteſtation of Suit, comprehending both a Civil 
and a Criminal Cauſe. The Difference between a Cauſe and a Controverſy 
herein conſiſts, zz. That it cannot be ſtiled a Cauſo, unleſs it be in Judg- 


ment: But a Controverſy may happen, either in or out of Judgment, that 


. ol 4+ 16. 


Dd. in 1.41. 
: C. 2. 4. 


is to ſay, it may be either Judicial or Extra. judicial, according to the 
Circumſtances of the Matter: For a Controverſy may be ſine lite *. 

A Controverſy is ſaid to happen not only by bringing an Action on the 
Plaintiff's ſide, but alſo by objecting or propounding any Exception on 
the Part of the Defendant: And 'tis ſaid to be a Controverſy, whether it 
happens de ure or de Fatto. A Controverſy alſo happens by any kind of 
Reſiſtance or Oppoſition made whatſoever : and *tis a Controverſy even be. 
fore a Conteſtation of Suit, or Iſſue join'd in the Cauſe. | 

A Cauſe herein differs from what we in Latin ſtile a Negotium ; be- 
cauſe it is not {tiled a Cauſe unleſs it be in Judgment 4, as aforeſaid : But a 
Negotium is ſaid to be ſuch either in or out of Judgment; or in other 
Terms, it may be either ſtiled Zudicial or Extra- judicial. Hence a 
Proctor, ad Negotia, may be concern'd for his Client both in and out 
of Judgment; that is to ſay, he may have the Management of Matters 
Jucdlicial and Extra: judicial: But a Proctor, ad Canſas, cannot have the 


Management of Extra: judicial Matters ||. 


The Word Lis, which we in Eugliſh tranſlate a Suit, is a more gene- 
ral Term than any of the former: For *tis ſometimes put for the Iaſtance 
of a Cauſe “, and ſometimes for the Cauſe itſelf deduced in Judgment: 
And in this Senſe, he that renounces the Suit, is deem'd to renounce the 

| [+ 
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Inftance and Cauſe of Suit. According to Baldus, the Lis or Suit be— 
gins before a Conteſtation of Suit; but, according to the more common 
Opinion, the Gloſs of Baldus is herein reprobated and diſallow'd of: For 
a Lis or Suit does not commence but from Conteſtation of Suit. Vet Foli- 
nus limits this receiv'd Opinion in four Reſpects. Firſt, in favour of Libera- 
tion or a Diſcharge. 2dly, Quoad inducendum vitium Litigioſi. 3dly, In 
Reſpect of introducing a Pendency of Suit. And 47þ/y, In reſpect of perpe- 
tuating the Juriſdiction of the Judge: Becauſe, in all theſe Caſes, a Lis or 
Suit commences before a Conteſtation ; and thus by a Citation only. 
The Inſtance of a Canſe is ſaid to be that Judicial Proceſs, which is 
made from the Conteſtation of a Suit, even to the Time of pronouncing 
Sentence in the Cauſe, or till the end of three Years : For when no Sen- 
tence is pronounc'd in a Civil Cauſe within three Years, or in a Criminal | 
Cauſe within two Years*, the [ſtance is ſaid to be perempted. And *. 3.1.13. 
thus when we ſay that the Inſtance of wh re we mean that the 71udi- 
cial Proceſs is accounted pro non facto; becauſe no Sentence can be pro- 
nounced thereon, Yet this Word has no Relation to the Cauſe, nor to a 
Judicial Proceeding ; for that the Cauſe is not perempted, altho' the Ju- 
ſtance beſo: Nor is the Right of the Party, northe Judicial Proceſs in 
Right of that Party ſo far perempted, but that the ſame may be begun 
again, and ventilated de Novo; but only that * Courſe of Pro- 
ceeding, which was begun and ended within the Time limited, is per- 
empted, This, I ſay, is by a Peremption of Inſtance render'd vain, 
fruitleſs, and accounted pro non facto; becauſe we cannot thereby come 
at the final Cauſe of Judgment: vg. a Definitive Sentence, unleſs the 
matter be deduced in Judgment Je Novo. And this Peremption of Iu- 
ſtance was introduced in Favour of the Publick, leſt Suits ſhould other- 
wiſe be rendred immortal and perpetual. ?Tis the common Opinion of C. 3-1: 13. 
the Doctors, that an Iaſtauce begins to have its Currency in Cauſes from £1 
the Time of conteſting Suit; ſo that if Litigants do not conteſt Suit 
for One Thouſand Years, the Igſtauce of Suit would not begin during 
that Time: And hence Baldus obſerves ||, That if the Parties ſhould liti- I to 1. 4. 
gate for ten Years touching the Legitimation of Perſons without conteſting P. 51. . 
Suit, the 7:fance would never periſh in that Time. | | 
But what is to be done in Cauſes, wherein no Conteſtation of Suit is re- 
uired, as in ſummary and executive Cauſes ? Why in theſe Cauſes the Ja- 
A is current, as ſoon as the Judge begins to take Cognizance of the 
Merits of the Cauſe . But for a fuller. Declaration hereof, it may be ſaid, * ates. in 
that in Cauſes of this Nature, that Act which is done immediately after 13: C. 3. . 
Conteſtation of Suit in Cauſes wherein Suit is conteſted, has the Force of 
Conteſtation of Suit. And hence the [farce ſhall begin its currency _ 
from that Act r. 1 
If the Parties litigant have proceeded in a Cauſe after the ordinary Proc 5 
way of Proceeding, 9iz. by exhibiting a Libel, conteſting Suit, and do- 
ing other Judicial Acts in a ſolemn and plenary manner, when they 
might have well omitted thoſe Judicial Solemnities, and have proceeded 
in a ſummary way by virtue of ſome Statute; they do hereby ſeemingly 
renounce the ſummary, and embrace the ordinary way of Proceeding ; 
whether the Parties do expreſly conſent or agree hereunto or not: So that 
if any DefeQt ſhall ariſe in Judicial Proceedings, which of common 
Right vitiates the Proceſs or Sentence, ſuch Defect ſhall vitiate the Proceſs. 
thus begun in a plcnar way- And in ſuch a Caſe, the Common and not 
the Municipal Law ſhall be obſerv'd ||; becauſe the Party is hereby | Glo6. & 


deem'd to have receded from the ſummary way of Proceeding 3 and, D* in l. 25. 
7 0 12. 1. 
conſequently, the Common Law ought to be obſerv'd. For, according 
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to Baldus, when the Parties may proceed ſummarily, and they chuſe the 
ordinary way of Proceeding, the Cauſe is made Plenary : And thus this 
ſeems entirely to depend on the Will of the Parties *. If a Libel inter- 
venes and be exhibited in a Cauſe, wherein a Libel is not required; and, 
the Cauſe being thus commenced d ordinarid, it ought to be ended in 
a ſolemn manner by a Sentence ; for that the Cauſe is hereby made a 
Plenary Cauſe, and ought to be determin'd Plenarily t. If the Prince 
commits a Cauſe to the Judge to proceed therein in a /ummary Manner, 
and he proceeds plenarily, the Proceſs is invalid, as being made in a Ple- 
nary and Ordinary way ||. | „ 

The whole Courſe or Mode of Judicial Proceed ing is divided into 
three Parts. The firſt Part laſts from the Date of the Citation to the 
joining of Iſſue or Conteſtation of Suit, exc/u/tvely. The ſecond conti- 
nues to a Concluſion in the Cauſe, icluſively. And the third Part en- 
dures from a Concluſion in the Cauſe to the Time of pronouncing a de- 
finitive Sentence, icluſively: And each of theſe three Parts has its di- 
{tint Diviſions ; one of which ſucceſſively follows the other. The firſt 
entire Part of Judicature is ſtiled Pyincipium qudicii among the Civi- 
liaus, beginning with the Citation, and ending with Conteſtation of Suit 
exelufrvely as atoreſaid: And, conſequently, all the Acts and Members 
done in this firſt Part, are ſaid to be done z72 principio Fudicii; becauſe 
Judgment is then ſaid to be begun, when Conteſtation of Suit is made. 
Therefore I ſhall here conſider, what are the particular Acts or Members 
that are compriz'd in this firſt Part of Judicature; wherein there is uſually 
{aid to be an Intervention of ten Acts; ſome of which I ſhall treat of 
in the following Chapters, namely, Firſt, Of a Citation; 2/y, Of Con- 


tumacy; 30%, Of exhibiting a Libel; 4zh/p, Of Re-convention ; 574/y, Of 


What the Cioiliaus call Laudatio Authoris; 6thly, Of Nomination; 


7, Of Interrogation ; 8 /., Of Satiſdarion or Bail; 97þly, Of Excep- 


tions; And, 107þ/y, Of Conteſtation of Suit: Of all of which ſeverally in 
their proper Places. Moreover, 'tis here to be noted, that we come at 
this Principium Fudicii ſeveral ways, viz. either by way of Action, 
Accuſation, Inquiſition, Denunciation, or by imploring the Office of the 
Judge. Of which four ways of commencing Judicature, J ſhall here firſt 
brictly diſcourſe of by the Bye. - | 

Judicature is firſt commenced by way of Action: But this only conſiſts 
and lies in a Civil Cauſe ; as when any one proſecutes that which is due to 
him by impleading the adverſe Party cipilly, as I ſhall hereafter obſerve. 
And the Plaintiff is then ſaid to bring his Action; or, as we phraſe it in 
Latin Terms, agere in Judicio. In every Perſonal Action, there is a 
twofold Cauſe of ſuing ; the one called the Proxi mate, and the other the 
Remote Cauſe thereof f. In a Perſonal Action, the Proximatèe Cauſe is 
the Obligation, and the Rexvore Caule is the Contract *: And in ſuch an 
Action 'tis ſufficient to expreſs the Remote Cauſe in this or the like Man- 
ner, vg. Peto a te Decem ex Mutuo vel ex Depoſito, that is to fay, I 
demand of you the ten Pounds, which I lent you, or which I lodg'd in 


your Hands by way of Depoſit: And the Reaſon of this is, becauſe a 


Proximate Cauſe is preſum'd and inferr'd from a Remote Cauſe. But in 
ſuch an Action it is not enough barely to expreſs the Proximate Cauſe in 
the Libel: becauſe ſuch a Libel would be uncertain, and conſequently inept, 
for that it concludes no certain Right of Action, nor can the Defendant 
deliberate with himſelf, if the Reorte Cauſe of Action be not expreſs'd 
in the Libel, whether he will ſubmit or contend in the Cauſe. In a Real 
Action, the, Proximate Cauſe is the Property or Ownerſhip of the Thing 


in Controverſy; and the Remote Cauſe is the Fact whereby ſuch Owner- 


ſhip 
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ſhip or Property is cauſed; or the very Right of bringing the Action. 
As for Example, I demand ſuch an Eſtate, becauſe it was devis'd or ſold 
to me by Titius, and a delivery thereof made: And, in ſuch an Action, 
according to the common Opinion of the Doctors, it is ſufficient to ex- 
preſs the Proxi mate Cauſe in the Libel ; and ſuch a Libel is valid, becauſe 
the Defendant is thereby render'd more certain of the Plaintiff*s Right of 
Action; and, conſequently, he better knows, whether. he will conteſt 
or give up the Suit *. For ſeveral Perſons cannot at one and the ſame * x. 2. . 4. 
Time have an entire Property in one and the ſame Thing ; nor can Domi- 1728 FRE 
nion and Property accrue unto one Perſon by virtue of ſeveral Titles ||. And, wo rl 
therefore, it is not neceſſary in ſuch a Libel to expreſs the Name of the b. 44. 2. 3. 
Action; becauſe the Nature and Quality of the Action is inferr'd and de-.“ 
monſtrated ex Cauſa petendi, that is to ſay, from the Cauſe and Manner 
of concluding *. And the Judge may, and ought to infer what Action is -x. ,, g . 
commenced from what is deduced therein, it the Matter be obſcure: 
Which is much for the Plaintiff's Advantage. For in a doubtful Cauſe that 
Remedy and that Action is underſtood to be given, which may be beſt ap- 
ply'd to the Fact or Caſe in Point f. | = TD-5.1.66, 
The ſecond way of coming into Judgment, is by way of Accnuſatior. 
As when any one brings a Criminal Cauſe into judgment by impeaching 
or accuſing his Adverſary, and this thro' the Means of a Libel or ſome 
other Complaint form'd in Writing, touching ſome Crime committed by 
the Party accus'd, and inſcribed by the Accuſer, as 1 have already ob- 
ſerv'd under that Title. | 
The third way we come into Judgment, is by way of Inquilition or 
Enquiry. And this Method of Judicial Proceeding, likewiſe obtains in 
all Criminal Cauſes, wherein an enquiry is made, and the Proceſs is 
form'd for the Advantage of the Publick; whenever a Perſon has com- 
mitted ſome Crime, and no particular Man accuſes him thereof: For in 
ſuch a Caſe, the Judge may then ex aero Officio make ſome enquiry 
touching the ſame, leſt ſuch a Crime ſhould go unpuniſh'd. And the 
Judge may puniſh the Perſon, found guilty thereof upon ſuch an enquiry, 
by Yo Means of legal Evidence: for by the Law, no one can be con- 
demn'd of -any Crime, unleſs ſome Accuſation or Inquiſition be previous 
to ſuch a Condemnation. But of this hereafter. _ 
A Law-Suit ought to bedecided in Purſuance of ſuch Laws, as have an 
Exiſtence at the Time when the Suit or Controverſy was commenced, 
and not according to a Privilege obtain'd pendente lite, unleſs mention 
be therein made of the Pendency of ſuch Suit. Now the Pendency of a 
Suit in reſpect of both the Parties, is induced by joining of Iſſue in the 
Cauſe : Therefore, tho” it may be ſtiled Lis or Suit before Conteſtation 
of Suit; yet it cannot be ſaid to be Lis Mota, or Pendency of Suit, till af- 
terwards. Nor is there any Thing pray'd by the Defendant, becauſe a 
| Libel has been offer'd to the Judge: And therefore, before Conteſtation of 
Suit, the Defendant is not n Mora. But a Libel offer'd to the Prince, *Bald. Conf, 
effects a Pendency of Suit; and ſo does the Prince's Reſcript or Decree: 15% N. 1. 
which Baldus underſtands to be true, when ſuch Reſcript is granted at 
the Inſtance of a Party; but it is otherwiſe, if it be granted Motu pro. 
prio f. But a Pendency of Suit, in reſpect of the Plaintiff, is induced Bald. Con 
ex ſola Commiſſione, or by the Judge's Decree for citing the Defendant, 490: 
tho? ſuch Citation has not as yet reached his Knowledge, but tis neceſſa- 
ry, in reſpe& of the Defendant, that he ſhould have Knowledge of 
it ||. | | | | Clem. 2. 5, 
It has been ſaid, That by the Ci Law, Criminal Cauſes ought to be Rom, Cont. 
determin'd within the Space of two Years : yet ſome have doubted how 337 * 2. 
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this ought to be underſtood, ſinee theſe are of greater Weight and Im- 
P. a8. 19. portance than Civil Cauſes * ; and various Reaſons have been aſſign'd for 


this Doubt. For it ſeems to impugn a Law in the Digeſs t, which grants 
Delays and Imperlances in Law rather in Criminal than Civil Cauſes. 


But to this I anſwer, That as to the Iaſtance or Time of Inſtance, the 
curricula annorum were juſtly lop'd off, to the end that the Parties might 
proceed in Criminal Cauſes with more Care and Vigilance, as being in an 
odious Affair or Matter. But 'tis otherwiſe in ſuch Delays as conduce to 
the finding out of Truth in the Cauſe, from which Delays a Criminal 
Cauſe ought not to be barr*d in any wiſe ; becauſe theſe Delays ought to 


0 


h 


with a more open Boſom in Criminal than in Civil Cauſes. Again, it 
as been remembred, that Civil Cauſes ought to be ended within three 


Years time; but yet you may extend this Term, if the Matter be de- 
lay'd thro? the Cavils and Subterfuges of the adverſe Party. But tho? 
Civil Cauſes, of how great Weight and Conſequence ſoever, according to 
ſome Mens Opinions, are of leſs Moment than Criminal Cauſes; yet 


Il In 1. 31. 
D. 12. 2. 


Bartolus, and the Doctors] are, by Implication, of a different Opinion, 
delivering it as their common Suffrage, That Civil Cauſes are, in ſome 


Reſpects, equivalent unto Criminal Cauſes, and of as great Importance, 
As where a great Sum of Money is ſued for ; or where the State of Man 
or the like is in Debate, and canvaſs'd in F. Fr But I then fay, That 


this Equivalency only reſpects the careful an 


diligent admiſſion of Proofs; 


but, as to the Time of Iaſtance, they are not equivalent. By the Uſage 
of England, France, and Holland, there is no certain Time preſcribed, 
within which Criminal Cauſes ought to be determin'd; yet they ought 
to be decided and come to an end with all poſſible Diſpatch; and to 


be heard before all other Cauſes. 


But where the Ci Law is moſt ſtrict- 


ly practis'd, the Time of Jffance ſhall not commence or run till after 
Conteſtation of Suit; becauſe ?tis not call'd an Iaſtance till Judgment is 


C. 3. 1. 13. 


Finnin 


* 


Tnſtance, tho' the Diſpute ſhould la 


commenced. But Judgment is not 7 07 till Conteſtation of Suit, as 
aforeſaid. Hence if any Diſpute ari 
thoſe ſhall only be deem'd AQts of Inparlancè in reſpect of Time: As 
when the Diſpute is about the Juriſdiction of the Court, or about a ſuſ- 
pected Judge, or any other dilatory Matters; as an Except ion touching 
the Litigant's Perſon is. Theſe 7 


es before Conteſtation of Suit, 


ſay, are not reckon'd any Part of the 
ten or twenty Years, 


J have ſaid, That the Iaſtance of a Civil Cauſe may continue for three 


Years: But this is otherwiſe in Fj/cal Cauſes *, and Cauſes of publick Em- 
ployment: Nor does the 7z/tarce of a Cauſe expire at the end of three 
Years, if the Judge before whom the Cauſe was begun, dies near the end 
of that Term, and another ſucceeds him, for the Law gives his Succeſſor 
another entire Year to diſpatch the Cauſe ; and thus, in this Caſe, the 
Inſtance is prorogued by a Diſpoſition of Law beyond three Vears f: And 
tis the ſame Thing when the Judge is changed or removed from his 
Office on the account of Abſence, Infirmity, or any juſt Cauſe. Nor does 


this Form of Iaſtance obtain, when the Judge may proceed and give Sen- 


tence at his own Diſcretion : Nor does it prevail in the Cauſes of ſuch Per- 
ſons, unto whom the Laws have granted the Benefit of Reſtitution 77: in. 
tegrum, as unto Women, Minors, and Church; nor does it proceed, when 
the Cauſe is concluded, and the Proceſs tranſmitted for the Advice and 
Opinion of ſome eminent Lawyer thereon. But touching this Matter, I 


make ſome Doubt; for when the Judge perceives the Inſtance to lapſe, 


he may read Sentence, and refer higaſelf to the Judgement of the Perſon 
he conſults. | =D 


Of 


Parergon Juris Canonici Anglicant. 155 


B ee 
r ee 8 e greg 9. . 8h ge 8. rc greg er e . . a cr e deter eee 
Se 65 660 8e 6668066806 


Of Eccleſiaſtical Cenſures, and the Diviſion 
1 5 thereof. 


HE Caroniſts define an Eccleſiaſtical Cenſure to be a ſpiritual Pu- 
niſhment inflicted by ſome Eccleſiaſtical Judge, whereby he de- 

prives a Perſon baptiz'd, of the Uſe of ſome ſpiritual Things, which con- 
duce not only to his preſent Welfare in the Church, but likewiſe to his fu- 
ture and eternal Salvation. *Tis call'd a Puniſhment by way of Geuus; 
for herein all Cenſures agree: And *tis ſaid to be Spiritual, becauſe (lay 
they) it is Pæna anime, a Puniſhment inflied on the Soul of Man; 
for ſo far do the Prieſts extend their Arm of Power. And 'tis ſaid zo be 
inflitted by ſome Eccleſiaſtical Fudge, to point out the efficient Cauſe of 
ſuch a Cenſure : For ſince an Eccleſiaſtical Cenſure is a Spiritual Puniſh- 
ment, it cannot be impos'd (according to the Cauon Law) by any other 
than an Eccleſiaſtical Perſon, who has the Power of inflicting the ſame; 
tho? ſome have queſtion'd, whether the Church has the Power of inflict- 
ing Cenſures. Such as maintain the Affirmative, quote St. Martherw's 
Goſpel for their Purpoſe, where the Power of binding was conferr'd on 
the Apoſtles in theſe Words, g. J/hatſoever ye ſhall bind on Earth *, cg.“ Ch. 18. 
which Words, (ſay they) as they are general, ought to be underſtood in a8. 
8 Senſe touching every Cenſure and every Thing, which may be 

eem'd neceſſary to good Government in the Church: And as the Power 
of pronouncing Cenſures, conduces to good Government 22 Foro externo; 
it, therefore, follows (ſay they) that the Church has this Power 7 Foro 
interno. Tis, moreover, added in the abovemention'd Definition, viz. 
hereby he deprives a Perſon baptiz'd, in order to ſhew, That a Perſon 
baptiz d ought to be the only Subject of this Cenſure : For as an Heathen 
or Infidel is not a Subject of the Church, he cannot be ſubje& to Cenſures 
inflicted by the Church, as a Perſon baptized is, who is a Member of the 
Church. Tis alſo therein ſaid, of the Uſe of ſome Spiritual T hings, to 
ſhew how it differs from Civil Puniſhments, which conſiſt only in Things 
Temporal, as Confiſcation of Goods, Pecuniary Mulcts or Fines, and the 
like. But the Church, by its Cenſures, deprives us of things Spiritual, as 
the Uſe of the Sacrament, the Execution of Eccleſiaſtical Offices and Em- 
ployments, c. And ' tis likewiſe ſaid of the Uſe of ſome Spiritual Things; 

becauſe ſuch a Cenſure, does not deprive a Man of all Spirituals, but only 
of ſome Particulars ; ſince it does not deprive him of virtuous Actions, 
nor take from him the Power of doing ſuch. Laſtly, This Definition 
ſpeaks of ſuch Things as conduce to eternal Salvation, in order to manifeſt 
ho End of this Cenſure : For the Church, by Cenſures, does not intend 
the deſtroying of Mens Souls, but only the ſaving them, by enjoining Re- 
pentance for paſt Errors, a Return from Contumacy, and an Abſtaining 
from future Sins. 

Under the Name of an Ecclaſiaſtical Ceuſure, we may reckon Suſpen- 
ſion ab Officio & Beneficio, an Interdict, and a Sentence of Excommuni- 
cation : So that a Church-Cenſure, according to Pope Innocont III. is + x. 5. 4 
threefold ; who being ask'd, what was meant by Eccliſiaſtical Cenſures, 20. 


anſwer'd, 


— 
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anſwer'd, That Excommunication, Suſpenſion, and an Interdi&, was 


thereby intended. But (I think) this Anſwer lame and imperfect, if any 
other Species of Cenſure beſides three may be aſſign'd. For hereunto it is 
objected, That Irregularity, Depolition, and Degradation, are Eccleſiaſti- 
cal Cenſures: But hereunto I anſwer, Firſt, That Irregularity is no 
Church-Cenſure, becauſe every Irregularity is not put iz Panam delicti, 
ſince ſome are inflicted on the account of ſome Defect without any Offence 
committed. And again, becauſe Irregularity was not principally inſtitu- 
ted for the Correction of Men's Manners alone as a Cenſure is; but on 
ſeveral other accounts. And as to Depoſition and Degradation, 'tis plain, 
that theſe are not Cenſures: For a Cenſure, according to its Inſtitution, 
may be remov'd on a Foundation of Repentance and Amendment in the 
Delinquent ; but Depolition, and Degradation, are without hope of .any 
Remitlion ; and, therefore, the Law ſtiles them an indiſſolvable Bond:; 
but a Cenſure, a diſſolvable Bond. | W 5: 

An Eccleſiaſtical Cenſure is twofold ; the one inflicted by Law; and 
the other inflicted by Man. A Cenſure inflicted by Law, is ſaid to be 
that which is pronounced by the Legiſlator, with an Intent of making a 
Law or general Statute perpetual; and is, zpſo Jure, inflicted on Tranſ- 
greſſors thereof by way of Puniſhment. But a Cenſure ab  Homine,..is 
{aid to be that which is pronounced by ſome Judge or Superior command- 
ing ſomething, not with a Deſign of making a Law or Statute perpetual, 
bur with a Purpoſe of enacting ſome temporal and tranſitory Precept; 
and is inflicted on contumacious and diſobedient Offenders. - Some lay, 


That a Cenſure ab Ilomi uo, ceaſes on the Death of the Perſon, that pro- 


nounced the ſame; but a Cenſure inflicted 4 Jure continues, tho? ſuch 
Law be extinct, or the Law-giver removed from his Office &. Beſides, 
a Cenſure inflicted 4 Jure, can only be pronounc'd by ſuch as have the 
Power of making Laws, as General and Provincial Councils, the Pope 
and his Legate in Popiſh Countries, a Biſhop in his Dioceſs, and the 

like. ö 3 3 . 

But touching a Cenſure of Excommunication, Suſpenſion, and Inter- 
dict, there is one Species, which is ſtiled a Cenſure Iatæ Sententiæ, and 
another Sertentia ferende. The firſt is ſaid to be that, which is incurred 
ipſo fatto, Without any other Sentence of the Judge: But a Cenſure Sen- 

zentic ferende, is ſaid to be only that which favours of Commination, 
and is not ipſo fatto incurr'd before the Judge's Sentence, as all the 
Doctors 2 1 Now a Cenſure latæ Sententiz may be known from the 
following Rules, 278. Firſt, When theſe Particles or Words are put in the 
Law, as ipſo fatto, ipſo Fure, or late Scutentiæ. 2dly, When Adverbs 
are put and go along with the Cenſure ; as confeſtim, ſtatim, illico, ex- 
tunc, omnino, prorsis, incontinenti, protinus, &. 3aly, When the Cen- 


jure is given by a Verb of the preſent or przterperfect Tenſe; as when *tis 


laid, That he who does this or that, is excommunicated or ſuſpended, or 
let him be excommunicated or ſuſpended, aut Noverit ſe Eæcommumi ca- 
tum vel ſuſpenſum, ant Noverit ſe excommunicari vel ſuſpendi, or, I Ex- 
communicate him, and the like. 47h/y, When the Cenſure is by Verbs 
of the Imperative Mood, and preſent Tenſe ; as, Let him that ſhall do fo 
or ſo, be ſubject to an Excommunication, or Habeatur pro excommunicatoy 
or let him incur Excommunication, and the like : And this is the common 
Opinion of all the Doctors. And likewiſe from the following Rules we 
may calily diſtinguiſh a Cenſure not to be /ate, but ferende Sententiz, 
viz. Firſt, When it is ſaid, Let himincur a Cenſure of Commination, or 
we command it under the Pain of Excommunication, Suſpenſion, and the 
like. 2d/y, When a Cenſure is pronounced by aVerb of the future Tenſe; as 


when 
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when *tis ſaid, That he 2% ball do ſo or ſo, ſhall be excommunicated or 
ſuſpended, and the like. 3dly, When it be doubtful, whether the Cen- 
ſure be /atz, or ferendæ Sententiæ, it ſhall then be judged nor to be Jatæ, 
but ferendæ Sententie : For odious Matters admit not of an Ampliation, 
but ought to be reſtrain'd and interpreted in the mildeſt Senſe, according 
to that vulgar Maxim of all Lawyers and others, 978. In penis benig- 
air eft Interpretatio facienda X. * vi. de Reg, 

There is a Difference between an Ecclaſiaſtical Cenſure, and an Eccle- I g. 

ſiaſtical Severity: For under the Appellation of a Cenſure, we only in- 

clude Excommunication, Suſpenſion, and an Interdi& t; but under the tx. 5. 40. 
Denomination of an Eccleſiaſtical Severity, every other Puniſhment of “. 

the Church is intended, according to the Quality and Nature of the Of. 
fence: But according to ſome, a Cexſure and a Severity is the ſame 

Thing. And in the like manner an Eccleſiaſtical Cenſure and an Eccle- 
ſiaſtical Animadverſion are different Things: For a Cenſure has a rela- 

tion to a ſpiritual Puniſhment ||, but an Auimadoenſion has only a reſpe& I! 5. 40. 20, 
to a Temporal one *, as Degradation and the Delivering of a Perſon over to * x. ;, 41. 
the Secular Court. All Eccleſiaſtical Perſons or Prelates, to whom an 12. 
Ordinary Juriſdiction is given either by Law, Cuſtom, Canon, or Pri- 

vilege, may fulminate theſe Church-Cenſures: But Perſons having only 

a ſimple Cure of Souls, cannot do it at this day, becauſe there lies a Pre- 
ſcription againſt them f. And therefore an Archdeacon, as being a Prelate, f Lind. 
may thunder out an Eccleſiaſtical Cenſure againſt Delinquents. 3 

| Eccleſiaſti- 
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Of a Certi ficate, and the | everal Kinds thereof. 


Certificate (in Latin called Certificatorium) is, according to L.ind- 
- wood +, a Reſponſive Letter, or Letter by way of Anſwer, direQ- N 2. 
ed to the Judge on or touching ſome Mandate which iſſued out from 8 
him to cite ſome Perſon or other. By the Provincial Conſtitution quoted rium, 
in the Margin, it was ordain'd, That no Certificate ſhould be deliver'd 
or otherwiſe granted to any one under Seal of a Rural Dean, unleſs the 
ſame was firſt openly and publickly recited before the Sealing thereof on 
ſome ſolemn Day, as ona Sunday, or ſome other Feſtival enjoin'd to be 
ſolemniz'd by the Church, after the end of the Offertory in the Church, 
where the Perſon cited dwelt or had his chief Reſidence: I fay openly and 
2 that it might be heard by all the People. For it ought not to 
e done in any ſecret Place of the Church, but in the Hearing of the 
Congregation, that it may hereby appear, that a Rural Dean putting a Sea! 
thereunto, was not in any Fraud or Deceit. Provided always, that the 
Perſon cited had a ſufficient Term allow'd him for his Appearance, the 
Day and Place for the ſame being prefix'd thereunto. But if he was in 
any Caſe ſo far ſtraitned in Point of Time, that he could not appear at the 
Place according to the Time prefix d, ſuch Certificate ought to be grant- 
ed in the Church or ſome publick Place, on a Citation publickly made be- 
fore credible Witneſſes, ſo that the Day of the Citation, and the Place it 
ſelf be expreſs'd in the Certificate. And thus a Certificate ought not by 
any means to be made before the Citation itſelf was executed, as it was 
cuſtomary before this — At enacted, for Rural Deans, 28 
9 r bribed 
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bribcd hereunto, to ſeal falſe Certificates, A Certificate ought to con- 
tain the Tenor of the Mandate, and the Form and Manner of the Exe- 
cution of it made by the Mandatary ; fo that the Form of the Mandate 
be diligently obſerv'd *, i 

But I ſhall here ſay ſomething of Biſhops Certificates, which is another 
kind of Certificate than that abovemention'd, becauſe I find no Title fo 
fit for this Matter hereafter. Therefore, if Excommunication, Baſtar- 
dy, Bigamy, Depoſition, or a Divorce, be certify'd by a Biſhop of this 
Realm, ſuch Certificate is admitted in the King's Courts; but the Pope's 
cannot be: And as Biſhops Certificates are, in theſe Caſes, admitted at 
the Common Law, ſo divers Statutes ſince have authoriz'd their Certifi. 
cates duly made into the King's Courts, in certain other Caſes. Bur there 
are two Caſes, where the Certificate of a Man's Excommunication from 
a Biſhop, ſhall not diſable the Party excommunicated from bringing his 
Action, as regularly Excommunication does, when 'tis duly certify'd. 
For Fir/t, if a Biſhop be a Party to a Suit, and excommunicates his 
Adverſary; ſuch Excommunication (though it be certify*d) ſhall not dif. 
able or bar his Adverſary from his Action. Secondly, Where an Action 

of Debt was brought by an Executor, and an Excommunication under 
the Biſhop's Seal was certify'd and pleaded againſt ſuch Executor; this 
was adjug'd no good Plea, becauſe the Executor was to recover nothing 
to his own Uſe f. But if this was the only Ground and Reaſon of ſuch 
Judgment, then where this Reaſon is not found in Fact; as it may of. 
ten happen, when the Goods and Chattels are great, and the Debts and 
Legacies ſmall, and where the Executor has a Clauſe de Reſiduis by the 
Will, whereby all the Remainder of the Goods and Chattels, after Debts 
and Legacies paid, bequeath'd to him; I think that in a different Caſe 
the Law ſhould be otherwiſe, becauſe a great deal comes to the Executor's 
own particular Uſe. 5 

This Certificate of Excommunication by Biſhops, of all others is moſt 
in Uſe, and would be more ſo (eſpecially on the Statute do Excommui- 
cato capiendo) if the great Expence of that way of Proceeding did not 
prevent the ſame, as likewiſe the manifold Abuſes about the Execution of 
that Writ committed by Under-Officers. In theſe Certificates, the Biſhops 
and ſuch others, having in ſome particular Caſes Authoriry to certify 
(as the Chancellor of Oxford, the Guardian of the Spiritualties, and the 
Biſhop's Official or Vicar-General, ipſo in remotis agente) ought to ſee, 
that they make no Error; and, therefore, ought to obſerve theſe three 
Things. Firſt, That it be therein expreſsd ||, that the Party againſt 
whom they certify, is excommunicated Major; Excommunicatione ; be- 
cauſe foi the leſſer Excommunication, a Man ſhall not be imprifon'd for 
his Perſeverance therein. Secondly, It ought to be certify*d, that he was 
by Name and particularly ſo excommunicated, and not in Groſs, in the 
Company of a Multitude (as it often happen'd in ancient Times) or in- 
definitely and in the generality; as when the Biſhops excommunicated 
all, who ſhould violate the Great Charter. For that Excommunication 
(according to Fitz- Herbert) muſt grow on ſome ſpecial Suit againſt a 
Man either ex Officio, or elſe mov'd by a Party, whereon a Siga Hcavit 
may be . Thiraly, Though an inferior Officer under the Biſhop, 
as his Chancellor, Commiſſary, Archdeacon, and the like, has excom- 
municated the Party certify*d; yet the Biſhop's Certificate muſt run, that 
it was done zoſtra'authoritate ordinarid. But I cannot find in any Place 
of the Regiſter, or in Fitz-Herbert's Natura Brevinm, that it is neceſſa- 
ry (at the Common Law) to expreſs in the Certificate the particular 

auſe of Excommunication. Tis true, that when the Proceeding is on 


any 
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any of the ten Crimes mention'd in the Statute * made for that Purpoſe, * 5 Flir. 
the particular original Cauſe mult be expreſs'd in the Certificate. Never. ©: 23. 
theleſs, when the Proceeding is on any other Crime of Eccleſiaſtical Cogni- 
zance, or in Matters Teſtamentary, Matrimonial, or for Tithes, Ge. 
whether moved of Office, or at the Iuſtance of the Party; there the 
common Law (as be fore) is retain'd. | 

Now we find Precedents of theſe. Writs in the Regiſter, wherein no 

particular, but only a general Cauſe is expreſs'd. Which, as in other Cer- 
tificates of Biſhops, as touching Baftardy and the like, the Court be- 
lieves without further Traverſe or Examination, g. In divers Precedents 
of this kind of Writs is only contain'd , That the Party was excommu- } Reg. in | 
nicated propter ſuam manifeſtam contumaciam : But what was the 55e. 0s: 
original Cauſe. of his being conven'd, out of which ſuch Contumacy grew, 2 2 "a 
is not declar'd at all; and yet the Certificates were allow'd to be good in 
Law. Likewiſe in another Precedent of the ſame Writ, tho? more par- 
ticularity be found; yet tis left ſo general, as that no ſpecial and certain 
Cauſe can be known thereby to the Court whereunto it is directed: For 

tis certify?d ||, that a Party was excommunicated propter ſuam mami. || Ibid. 65. b. 
Feftam contumaciam, iu non parendo certis mandatis licitis fibi fattis : 

But what thoſe Mandates were, we do not learn. And theſe Certificates 

do only in the generality mention the Parties Contumacies and Diſobedi- 

ence. So there is alſo a Precedent of Crimes themſelves certify'd in the 
generality, whereupon a Writ of excommunicato capicndo Was never- 
theleſs awarded: For *tis ſaid *, that a Clerk excommunicated proprey * Ibid. p. 66. 
manifeſtas ſuas efenſas, was order'd to be arreſted and impriſon'd. b. 

But tho? this be a ſpecial Right and Liberty of the Church of Eagland, 

yet this Writ de excommunicato capiendo is not always to go forth, and 

on every Certificate of a Biſhop whatever, or of any other thereunto au- 

thoriz'd, tho? the Certificate be contriv'd in ever ſo due a Form. For if 

he that excommunicated the Perſon, be himſelf, for ſome ſuppos'd Con- 

tempt, to be attach'd at the Suit of the Party certify'd, then the Execu- 

tion- of attaching, the Party excommunicated ſhall be reſpited, till the 


other Plea of attaching the Ordinary be determin'd :; leſt otherwiſe the + wid. p. 61. 


Party's Suit againſt the Ordinary ſhould be hinder'd by his Impriſonment. b. & in Brev. 
Yet *tis tobe underſtood, that a Biſhop ſhall have a Significavet upon his Ju ions Foot 
own Certificate, touching an Excommunication for Coxzumacy incurr'd * 
even in his Predeceſſor's 'Time ||. But tho? the Certificate be duly made, || Nov. at. 
and the Writ de excommunicato capiendo be thereupon iſſued forth; yet Br. HOW 
if there be a looſe or corrupt Execution thereof by the Sheriff or his Un- as 
der-Officers, both the Biſhop's Endeavour, and the King's Care, to have 

Juſtice inflicted on contemptuous Perſons, are wholly fruſtrated. And 

tho? this Careleſſneſs in times paſt was not ſo common as at preſent ; yet it 

ſeems by the Alias and Pluries in the Regiſter *, that Sheriffs and their geg. in, 
Under-Officers were then alſo {lack enough in the Performance of this Br. oig. p. 
their Duty; tho! *tis ſaid in the King's Writ in this Behalf f, that the 55. 
undue Execution of it, redounds 77 contemprum manifeſium Regis, Epiſ- b. 
copi damnum non modicum & gravamen, ac Furis Eccleſia ſue lefionem. 
In which Reſpe&, ſuch a negligent Sheriff is (by Law) on a Writ to be 
called into the Court from whence the Writ iſſued, and there to anſwer 
his Contempt. And thus much of the Biſhop's Certificate, of which I 
ſhall ſay more hereafter under the Title of Excommunication. 
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Of Chancellors, Commiſſaries, Officials, and 
Vicar-Generals. 


6 or Biſhops Lawycrs, in Latin called Eccleſiecdici or 


Epiſcoporum Ecdici, were firſt introduced into the Church by the 
ſecond Canon of the Council of Chalcedon: And were Men trained up 
in the Cie and Canon Law of thoſe Ages, to direct the Biſhops in Mat- 
ters of Judgment relating as well to Criminal as to Civil Affairs in the 
Church. For I find by ſeveral Laws in the Justinian Code (ſome of 
his own making and ſome other Emperors before his Time even from the 
Days of Conſtantine the Great ;) that Biſhops in their Epiſcopal Audi. 
ence, had the Cognizance and Practice of all Matters relating to the 


Church, whether they were of a Civil or Criminal Nature, and to 


C. 1. 3.33. 


this End and Purpoſe they had their Chancellors and Officials to aſſiſt 
them in Points of Law, and to defend the Rights of the Church, ac- 
cording to Gothofred in his Annotations on the Law here quoted in the 


Margin „ who collects the Matter from Papias; tho? ſome think theſe 


Oſficers were of a very late Date, and introduced by the Sloth and Ne- 
gligence of Biſhops, unwilling to hear and determine thoſe Cauſes 
wherein they had Juriſdiction. But theſe Lawyers were not at firſt de- 
puted and aſſign'd unto any certain Place, but ſupply'd the Office of the 
Biſhop (at large) in hearing Eccleſiaſtical Cauſes which were of a Coz:- 
tentious Juriſdiction, or (at leaſt) aſſiſted him therein: And, therefore, 
they ought to be well skilled in both Laws, which few of them are at 
preſent, They carry the Biſhop's Authority every where in Matters of 
Juriſdiction; and as they and the Biſhop make but one Conſiſtory, they 
are ſometimes ſtiled the Biſhops V icars-General, extending their Authori- 
ty throughout the whole Dioceſs: And herein they are diſtinguiſhed from 
the Commiſſaries of Biſhops, whoſe Authority is only in ſome certain 
Place of the Dioceſs, and in ſome certain Cauſes of the Juriſdiction li- 


mited ro them by the Biſhop's Commiſſion; and, therefore, the Law 


* Gloſs. in 


C. 2. Clem. 2. 


Tei. 1. 13. 
Lindw. lib. 
2. tit. 4. 

E. . 


calls them Judices or Officiales Foranei, as if you would ſay, Officiales 
aſtricti cuidam foro Diocꝶ ſeos tantum“*. But now a Chancellor as di- 
{tinguith'd from a Vicar- &eneral, Commiſſary and Principal Official, 
is he, that has that Cognizance of all Cauſes both of goluntary and con- 
teutious Juriſdiction committed to him; whereas properly peaking, a 
Vicar-General has only all Cauſes of Voluntary Juriſdiction delegated to 
him +; and a Principal Official, only Cauſes of Contentious Juriſ- 
dictions granted him. And thus the Power of Vicar-Generals differs 
from that of Principal Officials; ſince Officials are ſaid to be thoſe Perſons, 
to whom the Cognizance of Cauſes is generally committed by ſuch as 
have Eccleſiaſtical Juriſdiction; and on ſuch Perſons the Cognizance of 
Cauſes is transferred throughout all the Dioceſs, but not the Power of 
Inquiſition, nor the Correction of Crimes; nor can they remove Perſons 
trom their Benefices, or collate to Benefices, without a ſpecial Commiſſion 
to do theſe Things: For a general Commiſſion alone of taking Cogni- 
ance in Cauſes, is not ſufficient to conſtitute any one a Principal Official 
to thele Ends, unleſs the fame be either expreſlsd by Word of Mouth, 

| 1 50 | 51 
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or in Writing, by the Perſons that commiſſion him, ſo that his Inten- 
tion hereby may be made known and appear. But Vicars-General may do 
all the aforeſaid Matters by virtue of their Office, except collating to Be- 
nefices. And theſe are the Perſons, ro whom Archbiſhops and Biſhops do 
by Commiſſion or Letters Patent delegate their Power and Juriſdiction in 
Eccleſiaſtical and other Matters, | 

But (beſides theſe) Archdeacons have likewiſe their Officials for their 
Exerciſe of Eccleſiaſtical Juriſdiction in certain Parts of the Dioceſs ; ha- 
ving acquired Juriſdiction from their Biſhops, either by an expreſs Com- 
polition or Grant, or elſe by Preſcription and Length of Uſage; Time out 
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of Mind. And though in a large Senſe of the Word, every one may be 


called an Official, to whom the Adminiſtration of any Office is commit- 
ted; yet here the Office and Buſinefs of theſe Perſons conſiſts chiefly in 
the Cognizance and Hearing of Cauſes, which are transferr'd in virtue of 
the Office itſelf, by ſome general Commiſſion made to them for that End 
and Purpoſe *, Though an Archdeacon's Official cannot viſit (at leaſt) Fure 
proprio; yet he may do this in the Right of the Archdeacon, when the 
Archdeacon himſelf is hinder'd ||. But, notwithſtanding the aforemen- 
tion'd Diſtinction of a Chancellor and a Vicar- General in Spirituals, 
ſtrictly ſpeaking ; yet in Truth, and according to the common way of 
Speech, a Chancellor is a Vicar General to the Biſhop to all Intents and 
Purpoſes of Law : And if the Biſhop will nor chute a Chancellor, the 


Kyi, I, 13.2. 


Lindw. lib. 
1. Tit. 10. 
c. . v. Viſita» 
tionibus. 


Metropolitan may and ought to do it; for the Biſhop himſelf, according 


to the Common Law, cannot be a Judge in his own Conſiſtory, but in 
ſome particular Caſes. And for this Reaſon it is, That if the Biſhop pro- 


vides an inſufficient Chancellor, it properly belongs to the Eccleſiaſtical 
Law to examine the Matter: And tho? it be objected, That the Biſhop 


ought to examine the Perſon himſelf before his Admiſſion of him; yet 
(I conceive) he may well enough examine him afterwards : And this 


was the Opinion of Ch. J. Richardſon in Sutton's Caſe f. If a Miniſter, 4 Lit. Rep. 
after Induction, becomes very Irregular, he may be examined and de. P. 22. 


prived : But if he becomes Dumb or Blind after Induction, he ſhall not 
be remov'd; but the Biſhop, in this Caſe, ſhall allow him a Co-adjutor , 
guess Caſe. Therefore, if the Canons of the Church be, that no in- 
{ufficient Perſon ſhall exerciſe the Office of a Chancellor and the like, it is 
merely with their Law to try the ſame; and the Common-Law Judges 
cannot grant a Prohibition, in Caſes wherein they are not Judges *; nor 
can they give any Remedy to the Subject therein. And 97/verron aid, 
That upon a Conference, he and all the Court were of Opinion, that no 

Prohibition ſhould be granted in this Caſe. | 
Sutton, Chancellor of G/ouce/ter, moved for a Prohibition to ſtay a 
Suit before the Eccleſiaſtical Commiſſioners, on Articles exhibited againſt 
him ; becauſe he, being a Divine, and never brought up to the Know- 
ledge of the Civil and Canon Laws, took upon himſelf the Office of a 
Chancellor to the Biſhop of Glouceſter ; whereas there are divers Canons 
and Eccleſiaſtical Conſtitutions, and alſo Directions from King Janes 
and Charles the Firſt, That no one ſhould be admitted ro a Biſhop's 
Chancellorſhip without good Knowledge in the Civil and Canon Laws; 
ſince divers Cauſes triable in the Spiritual Court are of Weight, and the 
Judges there ought to be ſound Proficients in thoſe Laws, elſe they can- 
not adminiſter Right to the King's Subjects. Sutton being examin'd on 
theſe Articles, confeſs'd himſelf to be a Divine, and to have a Spiritual 
Living; and ſaid, that the Office of the Biſhop's Chancellor was grant- 
able for Life, and that the Biſhop of Glouceſter had granted him this 
Office for Lite, with the ee the Dean and Chapter, where- 
bu 


Mod. Rep, 
pt. 4. 


* Brown. 
Rep. pt. 2. 
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by he had a Freehold therein, and ought to enjoy it during his Life. And 
that (notwithſtanding this Anſwer) they proceeded againſt him: Where- 
fore he pray'd to have a Prohibition, but the Court deny'd it; and he 
was ran deprived of his Chancellorſhip by the Eccleſiaſtical Com- 
miſſioners. 

By the Canon Law, neither a Layman, nor a Parſon in Wedlock could 
exerciſe this Office of a Chancellor or Viear-General, or any other Eccle- 
ſiaſtical Juriſdiqt ion Whatever; becauſe (ſays that Law) he is of another 
Condition or Profeſſion; and, according to the Canorifts, Men ought 
not to aſſociate and join themſelves together in the ſame Office under a 
Diſparity of Condition or Proteſhon. But yer a Layman and a Clerk, 
even according to that Law, might be join'd together as Executors, in 

reſpect of any Man's laſt Will and Teſtamenr, where any Thing was to 
be got to the Church: which plainly ſhews the Knaviſh Diſtinction of 
the Cauon Law for the Intereſt of the Clergy. But a Religious might, by 
the leave of his Abbot, be a Biſhop's Chancellor, or Biſhop's Official, or 
Vicar-General, tho' he was of another Profeſſion, becauſe (ſays the Law) 
this Office is an Office with Cure of Souls; which is not true from the Na- 
ture of it in our Law-Books ; and many of the beſt Canonifts have diſa- 
vow'd it in their Works. After Heury the VIIIth had re- aſſumed the Su- 
*37H.8. premacy *, a Statute was made, by which all Doctors of the Civil Law, 
. whether marry'd or not, might be made Chancellors, and ſit as Judges 
in Biſhops Courts, tho? they were Laymen. *Tis true this Law was re- 
peal'd in the Firſt and Second of Philip and Mary, but it was revived 
| by the Firſt of Queen Z/;zzabeth. 
+ Cok. Rep. In Dr. Trevor's Caſe f, it was reſolv'd, by all the Judges giving their 
pt. 12. Opinions, in a Reference had to them by the Lord Chancellor, that the 
Offices of Chancellor, Regiſter, and Commiſſary, in the Eccleſiaſtical 
176 E. 6. Courts, are within the Statute of Ed,πard VI. || againſt Buying and Sol. 
ch. 16. Jing of Offices : For though they are principally.concern'd in 8 pro 
ſalute anime ; yet they have alſo a Concern in Matters of Matrimony and 
Legitimation, which touches the Inheritance of the Subject; and like- 
wiſe about Matters of Legacy for Chattels Real and Perſonal; and in 
this reſpe& they are Courts of Judicature. And, therefore, the Officers 
of thoſe Courts, are Officers as well within the View of that Statute, 
Which reſtrains the Buying of Offices, as any other Offices within the 
* Crok. Rep. Courts of Common Law *. | 
Jac. p. 269 It has been already hinted, that a Commiſſary, in Latin ſtiled Cym— 
mifariis, is a Title of Eccleſiaſtical Juriſdiction appertaining to ſuch a 
Perſon as exerciſes Spiritual Juriſdiction (at leaſt) fo far as his Commiſſion 
permits him, in ſuch Places of the Diocels as are remotely diſtant from 
the Chief City: As when the Chancellor cannot call the Subjects of his 
Juriſdiction to the Biſhop's principal Conſiſtory without too great a Mo- 
leſtation and Inconvenience to them. And being by the Canonifts in 
Latin ſometimes term'd Officialis Forancus, he is (ſay they) appointed 
to this eſpecial End and Purpoſe, 27g. to ſupply the Biſhop's Juriſdiction 
and other Judicial Offices in the out Parts of his Dioceſs; or elſe in ſuch 
Pariſhes as are peculiar to the Biſhop, and are exempred from the Arch- 
deacon's Juriſdiction. But a Commiſſary ſpip is not grantable for Life, 
ſo as to bind the ſucceeding Biſhop, though it ſhould be confirm'd by 
the Dean and Chapter: And fo it has been adjudg'd. The Caſe was 
thus, 8. The Deanery of Wolverhampton, annex d to the Deanery of 
IVindſor, being a Peculiar, and having ordinary Juriſdiction, the Dean 
made a Commiſſary, who was confirm'd by the Chapter; and the 
Queſtion was, whether this was good to bind the Succeſſor ? Dodderidee 
8 | ſaid, 
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ſaid, that ſuch a Juriſdiction is judicial, and that ſuch a Grant is but 
a Commiſſion or Authority at all Times remaining in the Ordinary. 
Tis true, that Eccleſiaſtical Juriſdiction in Fadicial Acts may be ex- 
ecuted by a Subſtitute; but in Law they are the Acts of them that depute 
or ſubſtitute the other l. A Commiſſary may excommunicate, and prove * 11H. 4. 
a Laſt Will and Teſtament ; but that ſhall be in the Name of the Ordi— = 3 
nary f: And a Grant of ſuch Power is not good, but only during the Life 2 8 
of the Ordinary, and {hall not bind his Succeſſor; for the Law has ap- f 2 F. 3+ 
pointed, who {hall execute ſuch Juriſdiction ſede gacaute, viz. the 
Archbiſhops in their ſeveral reſpective Prov inces l. And if that ſhould be ) E. 3. 
a good Grant to bind the Succeſſor, then the Succeſſor cannot remove!“ 
him; and yet the Succeſſor ſhall anſwer for the Acts and Offences of the 
Commiſſary, which is too hard and unreaſonable *. *Noy's Rep. 
By the Statute of the 35th of Henry VIII. Cap. 17. Lay-Perſons marry*d s- 
or unmarry'd, being Dottors of the Cicil Law, may be Chancellors, 
Officials, Commiſſaries, Regiſters, &c And it has been reſolved, that a 
Patent granted to a Chancellor, Commiſſary, Official and the like, being 
a Layman, tho' no Doctor of the Cjzi/ Law, is a good Grant; for the 
Statute does not reſtrain any ſuch Grant: And it is but an Affirmance of 
the Common Law, where it was doubred, whether a Layman or a 
marry'd Perſon might have ſuch Offices. And to avoid ſuch Doubts, 
this Statute was made: which explains, That ſuch Grants are good 
enough, ſince it is but an affirmative Statute, and no Reſtriction couched 
therein. And tho' Doctors of rhe Cioil Law, being Laymen or marry'd 
Perſons, may have ſuch Offices, yet this is no Reſtriction, but that others 
beſides Doctors of that Law, may have them. And for this very Point 
there is an adjudged Caſe between Prat and Stoch t; where, upon a Hill. 35 
Demurrer, the Statute was pleaded againſt the Plaintiff, ro whom a Com. 7% Ke. 
miſſaryſhip was granted, being but only a Batchelor of Law; and, he 
having granted Letters of Adminiſtration, the Grant was deemed pood, 
And it was alſo reſolved, That where an Officer for Life accepts of ano- 
ther Grant of the ſame Office to him and another, it is not any ſurrender 
of the firſt Grant. But rhe Offices of an Officialty to an Archdeacon, 
and of a Chancellorſhip or Commiſſary ſhip to a Biſhop, granted to two, 
where they were only grantable to one tor Life, and being granted in 
Reverſion, it is a void Grant by the Stature-Law againſt the Succeſſors: 
For the Statutes reſtrain all Grants of any Thing, and render them yoid- 
able againſt the Succeſſor, beſides Grants of Neceſſity, and Leaſes for 
three Lives or one and twenty Years : And all other Grants, as well of Of. 
fices as of other Things, not warranted by the Statutes, are made void as 
againſt the Succeſſors ||]. See the Caſe of Vaughan and Compton 14 Fac. || Col. 10. 
at the Aſſizes for the Office of the Regiſterſhip of S; and between mY 1 oa 
Jones and Pozwel for the Regiſters Place of Fereford, wherein it was fol. 14. F 
adjudged, That ſuch Offices granted in Reverſion were void unleſs grant- 
ed as before directed, ig. Where the Grant has been by Survivorſhip. 
It has been ſaid, that a Biſhop's Official or Chancellor, is he, to whom 
the Biſhop delegates the Cognizance of Cauſes in a general Manner; and 
as ſuch, an Official or Chancellor, has the ſame Conſiſtorial Audience 
with the Biſhop himſelf that deputes him“: an Appeal does not lie from * vi. 2. 15, 
ſuch an Official to the Biſhop himſelf, but to him only unto whom it ;. 
ought to be appealed from the Biſhop himſelf: But tis not the ſame 
Thing in Commiſſaries, who are not Principal Officials, tho? deputed to 
an univerſality of Cauſes in a certain Part of the Dioceſs; becauſe a 
Principal Official is an Ordinary, and the other only a delegated Judge. 


Of 
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Of Chapels, and the Diviſion” thereof. 


HE Latin Word Capella, or in Engliſh a Chapel, is fo called by 

Rebuffus, quaſi capiens populum vel laudem det; but according 
in c. 34. to the Archdeacon *, it is fo (tiled 4 Capriuis pellibus, that is to ſay, from 
Q. 16-1 the Goat-Skins with which Altars were heretofore cover'd : yet the Pro- 
In e. 8. oſt | will have it to be termed à Cappd divi Martini. Now a Chapel is a 


Diſt. 23. Place which uſually contains a leſſer compaſs or ſpace of Ground than a 


Church does; and, conſequently, does not hold ſo many Folk as a Church 
does: And in this Senſe an 4/tar is ſometimes termed a Chapel in the 
Books of the Canon Law. And ſometimes, in theſe Books, a Chapel is ſaid 
to be the ſame as an Or atory, and is called an Oratory ; becauſe Prayers, in 
Latin ſtiled Orationes, ought to be perform'd and celebrated therein, and 
no other profane Matters. A Chapel, according to Rebufus, differs from 
a Chapellany ; becauſe, 1 to the Cano Law, every Parochial 
Church that ſubſiſts of itſelf, and has its own proper Bounds diſtinct and 
jClem. 5. ſeparated from the Mother Church, may be called a Chapel ||; provided 
6.1. it be not a Cathedral or Collegiate Church: But a Chapellany is uſually 
ſaid to be that, which does not ſubſiſt of it ſelf, but is built and founded 
within ſome other Church, and is dependant thereon, oe 
A ſecular Chaplainſhip or Capellania was that, which Men built and 
founded on their own Eſtates, and in their own proper Houſes for divine 
Worſhip, and was given to certain Prieſts for the Adminiſtration of 
Divine Service therein; and the Perſon thus officiating therein, was in 
Latin called Capellauus from the Chapel or Chapellany, over which he 
x. z. 37. 1. was ſet to celebrate the ſame x. And, upon this Account, he was to re- 
ceive certain yearly Stipends; and that without the Authority of the 
Biſhop of the Dioceſs. Wherefore, the Cam Law looks upon ſuch a 
Foundation only as a profaze Building; or, as Zohannes Faber calls it, 
a Legacy to Pious Uſes: And, theretore, it may be granted to any Prieſt, 
according to the Diſcretion of the Patron, Founder, or his Heir. But if 
the Patron of a ſecular or free Chapel preſents to the ſame by the Name 
of a Church, and his Clerk be inſtituted and induQed thereinto, Ge. 
it has loſt the Name of a free Chapel. | 
A Chapel may be Parochial, and have Parochial Rights, and therein 
the Sacraments of the Church may be adminiſtred ro the Pariſhioners in 
ſuch a Manner, as that they ſhall not be oblig'd to repair and go to the 
Mother Church for Hearing of Divine Service, or Receiving the Sacra- 
ments: and for this end, they ſhall have a Pariſh-Prieſt particularly aſ- 

- +Lindw.lib. ſign'd and appointed to them t, as in our Chapels of Eaſe here in Exgland. 
3. Tir. 23. And ſuch a Church is often called a Chapel, to diſtinguiſh it from the Mo- 
Sos Park ther Church, on which it depends]; but yet a Chapel has not a proper 
| Lindw. lib. Pariſh aſſign'd ; nor can it be built and erected in prejudice of the Mo- 
3-Tit- % ther Church, nor without the Biſhop's Authority. For it only belongs to 
„„ © the Biſhop of the Dioceſs to conſtitute ſuch a Church or Parochial Chapel: 

And, I think, this is true in all thoſe Chapels, wherein any Perſon has 
Inſtitution as a perpetual Curate thereof, tho? ſuch Chapel ſhould depend 


ON 
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on the Superior or Mother Church *; and ſuch Chapels may preſcribe to * 16Q. 1, 
Tithes and other Spiritual Rights, in oppoſition to the Mother Church. 84. 
But tho? in ſuch a Chapel there be no perpetual Curate inſtituted peculiarly 
thereunto, but ſuch Curate is removeable at the Will and Pleaſure of the 
Rector of the Mother Church + : yet even in ſuch a Caſe, ſuch a Chapel I x. 2. 26. 10 
may have the 7% a Parochialia, viz. by Cuſtom preſcrib'd ; fince Cuſtom © © 
prevails very much in transferring the Right of one Church unto another ||. MX. 3. 30. 3 i. 
And in the like Manner, this may be done by Compolition *, Preſcrip * X. 3. 30.5. 
tion i, and by Privilege lll, | TX. 3. 30. 23. 
Every dependant Chapel ſhall pay to the Biſhop a particular and lingle id x. zo. ze. 
Procuration, if it has a Congregation of People, and a Sufficiency to 
pay the ſame: for the Biſhop ought to viſit, and have a reſpect to every 
Member and Part of his Dioceſs *. But what J have here ſaid, ought only X. 1.31.13, 
to be underſtood as true, . when the dependant Church or Chapel has ls 
a peculiar Curate of its own, that is to ſay, a Miniſter or Curate diſtinct 
from the Miniſter or Curate of the ſuperior Church. But 'tis otherwiſe 
when the Rector or Prelate of the ſuperior Church is the Curate of them 
both, though he there exerciſes the Cure of Souls by a Vicar, that is not 
perpetual, but only temporal and removeable at Pleaſure: for ſuch a Mini- 
ſter is not a certain Curate,which is neceſſary in order to oblige him to un- 
dergo a Viſitation, and to pay Procurations zz loco Capell.c f. If the prin- 
cipal Church be of one Dioceſs, and the Chapel united and annex'd ro ir, 
or dependant on it, be of another Diocels ; then, by ſuch Union or De- 
pendency, the former Ordinary ſhall have the Power of viſiting ſuch 
Chapel united, and conſequently receive Procurations due on the account 
of Viſitation, if the Ordinary of the Place, where the Chapel dependant 
ſtands, did viſit the ſame before ſuch Union, and receive Procurations 
from rhence on the ſcore of Viſitation*. And it is to be noted, that ſe- K. 3. 36.2, 
veral Chapels may be dependant on one Church; as we find by Experi- | 
ence in ſeveral Places of Eugland. In the Caſe of Baptiſm, tho? rhe 
Mother Church be in Law called the Bapri/mal Church ; yet if the 
Mother Church be at a great diſtance, and the dependant Chapel be near 
at hand, it is ſufficient if the Infant to be bapriz*d, be carry'd to the faid 
Chapel without regard had to the Mother Church, provided there bea 
Font or Baptiſterium in the ſaid Chapel, and the Child's Parents be Pa- 
riſhioners belonging to ſuch Chapel in reſpect of Baptiſm. See LA. 
00s Gloſs on the Provincial Conſtitutions x. ET 
There are ſome Chapels which adjoin to, and are Part of the Church, Tit. &. cap. 2. 
and theſe are ſuch as were built by Perſons of Honour and Diſtinction or „% Ec 
Bury ing- places for themſelves and their Families. And there are Chapels = | 
in the Univerſities belonging to particular Colleges, and theſe are con- 
ſecrated, and have the Sacraments adminiſtred therein: But they are not 
liable to the Biſhop's Viſitation, but to that of their Founder only, Ho- 
meſtick Chapels, which were built by Noblemen and others, for the pri- 
vate Service of God in their Families, without the Biſhop's Leave, are ſuch 
as are not conſecrated ; and becauſe theſe were built without the Biſhop's 
Conſent, and had no Conſecration, *tis probable for this Reaſon, that they 
are exempted from the Biſhop's Juriſdiction. Free Chapels, are ſuch as 
were founded by the Kings of England; and this appears by the Writs 
of Prohibition, when the Privileges of ſuch Chapels have been invaded 
by Abbots and others: For the Recital is ll, cum Ficcleſta, &c. per Pro. I Reg. 40, 
genitores noftros, quondam RegesAngliz ſundata, & c. Capella libera dt. 
rimava ſud fundationefucrit. Where the Word /ibera imports, that it 
is free from all Epiſcopal Juriſdict ion, and only to be viſited by the Founder * = N. U 
and his Succeſſors, Which is done oY the Lord Chancellor. Bur yet the 43. 1 
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King may licenſe any Subject to build and endow a Chapel, and by his 
Letters Patents exempt it trom the Viſitation of the Ordinary. 

There were, when Popery prevaiPd here in FErgland, ſome Perſons 
that were called Parochial Chaplains ; others that were ſtiled Chauntry- 
Prieſts, or Chaplains ; and a third fort that were term'd Auniverſary. 
Prieſts or Chaplains. The firſt had Parochial Chapels; the ſecond had 
Chauntries; and the third celebrated Aunuats either for the Dead or the 
Living: and all theſe Perſons were bound by an Oath to exhibit due Obe- 
dience to the Curate of the Mother Church, and not to be guilty of any 
Detraction againſt him. And the Chapels wherein theſe Prieſts celebrated 
divine Service, Liudeood * ſtiles Chapels ex Eratid and not ex Debito. 
And the lame Thing may be underſtood of a Chapel, which is a Part of 
the Mother Church, or dependant on it, or annex'd to it; becauſe it is a 
Cure of Souls. And 7hirdly, The like may be underſtood of a Chapel 
that has a Dignity, as in the Chapels Royal, and ſeveral others in Eug- 
/1nd. For in what Senſe ſoever- the Word Chapel is uſed, the Chap- 
lains miniſtring therein arc always obliged to yield Obedience to the Pre- 
ſident thereof, in thoſe Things that relate to his Office. 

Chapels of Eaſe are ſuch as are commonly built in very large Pariſhes, 
where all the People cannot come to the Mother Church; and in theſe 
Chapels the Cure is uſually ſerved either at the Charge of the Rector, or 
of {uch, who by Cuſtom or Compolition are to provide a Miniſter to 
officiate there ; but generally the Sacraments are to be adminiſtred in the 
Pariſh Church, and not in thoſe Chapels f. Tis true, in ſome particular 
Diſtricts, where ſuch Chapels are, they may baptize and adminiſter the 
Sacraments, and may have CHapel. Wardens; but theſe Chapels are not 
exempt from the Viſitation of the Ordinary, nor thoſe that reſort thither, 
from contributing to the Repairs of the Morher-Church, eſpecially if they 
bury there. For tho? ſome Part of the Pariſh have always repair'd the 
Chapel, yet tis ſtill the ſame Pariſh, and they are Part thereof: And, 
therefore, of common Right, ought to contribute to the Repairs of the 
Church ; and the rather, becauſe ſuch Chapels were built for their Eaſe. 
But more of this hereafrer under another Title. : 


Of a Church, and other Matters relating there- 
— unto. 


HE Word Church, in Latin (tiled Eccleſia, has ſeveral Names 

in Law, and is taken in divers Senſes : For it is ſometimes in La- 
tin calld Oratorium, or in Engliſh an Oratory ; ſometimes the Houſe of 
Cod, or of Prayer“; ſometimes a Temple ; ſometimes the Lord's Taber 
nacle; and ſometimes in Latin it is termed Baſilica ft. But then by the 
Canon Law, as it is ſtiled Baſilica, it is an Edifice erected for the Service 
of a Church, which has not yet had Conſecration beſtow'd on it, as a 
Chapel in a Gentleman or Nobleman's Houſe, and the like: and that is 
in Latin properly call'd Eccleſia, according to Joh. Andreas on the De- 
cretals ||, which has receiv'd Conſecration. It 1s called a Tabernacle, be- 
cauſe it is made and framed de Tabulis, or in Engliſh of Planks * 
| | - Boards : 
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Boards: But, according to the Arch-deacon *, a Tabernacle is ſometimes * 15 Q. 1. 


uſed and put to ſignify the whole Church. But under the ſimple Appella- 
tion of the Word Church or Eecleſta, the Canoniſts only mean a Cathe- 


dral Churchſl. The Word Church is alſo taken for any particular Congre- ||X 5. 40. 19. 
gation or Aſſembly of Men, as the Church which was at Corizth +; and 11 Corinth. 
likewiſe in theſe latter Days, according to the Pride of ſome Mem, it is“ P. 


put for the Perſons that are ordain'd for the Miniſtry of the Goſpel, that 


is to ſay, the Clergy ; and for this they quote the 5th Book of Moſes ||, || Deut. cap. 
where 'tis ſaid, 4A Baſtard ſhall not enter into the Cyngregation of the ** . 


Lord, or (in other Terms) he ſhall not be promoted to the ſacred Order 
and Function. I ſhall not here take the Word Chyrch in the Senſe of ſome 
Divines, 18. for an Aſſembly or Congregation of Chriſtians whereſoever 
diſpers'd or exiſting, but for the Houle of God wherein divine Service is 
perform'd, and wherein Clergymen do adminiſter Holy Things: And of 
this kind there are four ſorts of Churches, g. Cathedral, Collegiate, 
Conventual and Parochial Churches; bur ſome make a Collegiate and a 
Conventual Church to be one and the ſame Thing. A Carhedral Church 
is that, wherein there are two or more Perſons, with a Biſhop at the 
Head of them, that do make as it were one Body Politick : And in 
the like manner, Collegiate Churches were ſuch as were built at a convc- 
nient Diſtance from the Cathedral Church, wherein a number of Preſ. 
byters were ſettled and lived together in one Corporation; and theſe 
were liberally endow'd by the Devout and Great Men of thoſe Times 
wherein they were built, for the better attending the Service of God there- 
in, and in the Limits round about them; for the State of an Itinerant 
Clergy being found very inconvenient, Encouragement was therefore gi 
ven to the Building of theſe Churches, as Chriſtianity began to increaſeand 
prevail more and more in the World. A Conrvertial Church is that, which 
is appropriated to ſome Religious Houle ; and over which an Abbot or Pri- 
or preſides : For in theſe Churches of Regn/ars, there ouglit not to be any 
ſecular Clerks for the Government or Adminiſtration thereof; and if 


there be, they ought to be remov'd ®. A Parochial Church is that, unto X. 1. 6. 27 


which all the Inhabitants of ſuch a Diſtrict or Pariſh ought to reſort for 
hearing divine Service; and herein it differs from a Cathedral or Collegi- 
ate Church, becauſe it does not conſiſt of a Chapter, as not being a Cor- 
poration aggregate; and from a Conventual Church, becauſe it is of a 
{ccular Nature. | 
At firit there was only one Church in each Dioceſs, 7g. at the Place 
Where the Biſhop and his Clergy reſided, and perform'd all divine Offices: 
And ſo it was here in England, as at London, Canterbury, and the like; 
and from hence, as Neceſſity requir'd, Clergymen were ſent out to preach 
and baptize in the remoter Parts of the Dioceſs ; and this was tiled the 
Cathedral Church. But afterwards in Proceſs of Time, ſome other 
Places of Worſhip were built here and there, in the Days of the 7777 
Chriſtians, as at G/aftenbury, Eveſham, and the like; and theſe were called 
Cillegiate and Conventual Churches. In the Sn Times, Noblemen 
began very early to build and erect Churches for their own Convenience - 
which yet were not to be made uſe of, till conſecrated by the Biſhop ; 
and hence (according to ſome) began the Diviſion of Churches: But 
when the Parochial Div iſion of Churches began here in Fngland, we 
cannot preciſely ſay ; and ſo far is it from being true, that Honorius Arch- 
biſhop of Canterbury ſettled this Work all at once||, that it does not ap- 
pear to be then thought on. And yet this Work advanced fo far in King 
Fdward the Confefſor's Reign, that *tis complain'd of in his Laws, That 
in ſome Places there were three or four Churches, where formerly tl 


lere 
had 


Ef Dede, lib. 5. 
cape 4. 


A. D. 636. 
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vid. Spelm. had been but one t, by which means the Maintenance of the officiating 


Prieſt was much leſſen'd. | 
la the greater Church of the City of Cozfantizople, and in other 
Churches adjoining and ſubject thereunto, the Number of the Clergy 
was to be tated and certain, according to the reſpective Eſtates of ſuch 
Churches; and leſt that ſuch Churches ſhould be reduced to Poverty, 
this Rule of Law was to be obſerved under a ſevere Penalty to be inflict- 
ed on ſuch Perſons as ſhould act contrary hereunto. And it was ordained 
both by the Civil and Canon Law, That whenever a Church is built, 
ſuch an Endowment ought to be ſettled thereon, as ſhall be ſufficient to 
ſupport and maintain the Prieſts, Deacons, and other neceſſary Perſons 
in the ſaid Church: For unleſs the Perſon will in the firſt Place thus 
endow the ſame, he ſhall not be allowed to erect and build a Church. And 
the Law moreover requires, 'That ſuch an Eſtate be ſettled thereon, as 
will maintain Hoſpitality, and ſufficiently diſcharge all Epiſcopal Dues. 
But if an Endowment be not ſettled thereon at the Time of founding 
the Church, the Biſhop ought to ſee the ſame ſettled thereon at the time 
of its Conſecration, otherwiſe the Church ought not to be conſecra- 
ted, ET 8 
A Cathedral or Collegiate Church ought not to be void or without 
a Prelate above the ſpace of three Months: For it they, to whom the 
Election belongs, ſhall negle& or refuſe to chuſe a Prelate for fuch Ca- 
thedral or Calles are Church for above three Months, the Choice there- 
of thall devolve to the next immediate Superior +; and if he ſhall not 
chuſe within three Months more, he ſhall be puniſh'd according to 
the Canon. But a Church may be called a Collegiate Church, tho? it has 
no Prelate placed therein; yet this of a Prelate is generally reckoned one 
of the chief Badges of a Chllegiate, or Conventual Church. For every 
College ” Convent ought to have theſe particular Badges, ig. A common 
Seal, and the Uſe thereof &. 24/y, The Election and Choice of a Prelate 
regularly ſpeaking. 3dly, The Liberty of treating and debating Matters 
in common, as ina Chapter or Common-Council T. 4, They ought 
to have a common Area, or Scite belonging to it. And, thy, They 
- ought to have a Refettorinm and a Dormitory, it they be of a Reli- 
6. gious Order ll, Ie 
A Church is ſaid to be ſubjeQ, and belongs to a Perſon Pleno Jure, 
when the Biſhop exerciſes no Epiſcopal Right or Juriſdiction therein, but 
tlie whole Juriſdiction belongs to an Abbot, or ſome other Prelate: 
And therefore the Preſentation, Inſtitution, and Deprivation do belong to 
him, that has ſuch a Church Plero Jure. Thus in Churches belong- 
ing to Religious Houſes, rhe Preſentation of the Rector is not made to 
the Biſhop, but the Religious themſelves do give him Inſtitution, and may 
afterwards deprive him (if occaſion be) without the Biſhop : yet this is 
only to be underſtood where the People, that is to ſay, the Pariſh, is of 
an exempt Juriſdiction ; for otherwiſe in reſpe& to the Cure of Souls, 
Recourſe ought to be had to the Biſhop. The Cuſtody or Guardianſhip 
of a vacant Church does of Common-Right belong to him, who has the 
Right of Collating or giving Inſtitution thereunto * : And ſuch vacant 
Church during its Vacancy, . ought to be governed by its own Qeconomns 
till ſuch time as the Patron or Collator has made a Proviſion for it 
within the time aſſigned them by Law. 


Churches and "Temples have many Immunities in Law ; ſome of 
which are in common with other Things Eccleſiaſtical ; and tome of 
them are proper and peculiar unto Churches and Temples alone. As 
that no Tumultuous Aſſemblies or Conventicles ſhall be held in Churches 

| and 
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and Temples, or ſuch things as may diſturb divine Worſhip: Nor 

ought Civil Courts of judicature to be held therein *, though it was“ X. 3. 49.5; 
look'd upon by the Antients to be a Matter of Religion not to begin any 
Councils, or hold any Senate, unleſs it was in ſome Temple or Grove; 

And ſo facred was the Church unto ſome, that it had the Right of an 

Aſylum, or Sanctuary, as it has at this Day in ſome Pypjſh Countries t, | X. 3. 49. & 
for protect ing the greateſt Offenders againſt the State; and ſo Holy was | 
the Ground thereof, that we alſo read, that heretofore no one was bury'd 

in the Church of the Martyrs. And this was alſo peculiar to Churches, 

i. That though a Church was not. conſecrated, yet if Divine Service 

was perform'd therein, it enjoy d the ſame Immunities as a conſecrated 

Church ; for we ought to ſhew our regard to the Divine Worſhip therein 
perform'd, and not to the Walls thereot, 

When the Prebends of Cathedral Churches are ſo ſmall as to induce 
Poverty, Chapels might be annex'd to them: yet a ſuitable Proviſion or 
Allowance was to be reſerv'd to the Miniſters or Presbyters of ſuch Cha- 
pels. For before the Council of TLaterau, the Canons of a Cathedral 
Church might have Chapels or Parochial Churches annex'd to their Pre- 
bends for their better Subſiſtence, if they could not be commodioully ſup- 
ported on the Revenues of the greater Church, reſerving a due Portion 
to the Chaplains or Parochial Miniſters: But, by a Proviſion of this 
Council, Chapels or Pariſh- Churches were taken away and deny'd to Ca- 
nons. There are ſome Churches, that are not ſubject to the Archdeacon, 
tho' they are placed and ſituated within the Precinct and Diſtrict of the 
Archdeaconry: As Regular Churches; and, ſuch are the Monaſteries of 

Monks, Regular Canons and Nuns, And 'tis the ſame Thing, if an 
Archbiſhop has ſpecially reſerv'd ſome particular Church unto his own 
JuriſdiQion, fo that the Archdeacon cannot exerciſe any Juriſdiction over 
thoſe Churches: For in this Caſe ſuch Churches ſhall not be aid to be 
ſubject to the Archdeacon ; as it appears in many Places, where Archbi- 

| ſhops and Biſhops exerciſe immediate and peculiar Juriſdiction. When 
two Churches are united together, they make but one Church in Law z 
and a Modo are ſaid to be hut one: And in this Senſe, a Perſon ſhall not 
be ſaid to have a Plurality of Benefices, but only one Benefice. If a 
Perſon bequeaths a Legacy to rhe Church in general Terms, when there 
are ſeveral Churches in the ſame City, he is underſtood to leave it to his 
Pariſh-Church, or to the Church where he is bury'd. 

The Word Church is ſometimes taken for the material Body or Fabrick 
thereof, as for the Walls, Windows, Covering and the like; and in this 
Senſe, it comprehends the whole Church, gg. the Nave or Body of the 
Church, together with the Chancel, for the Chancel is even included un. 
der the Word Church. Churches and Chapels in the Country, and even | Lind. f. 
ſuch Pariſh Churches as are in a City, are in our Books faid to be Mjnores Tir, 10: cap. 
Eccleſiz, in Reſpect of Cathedral Churches, which are there ſtiled My. J *, Lalricae 
jores Eccleſiæ, to which the Prieſts ought, on Rogation-Days, to go and MOR 
fay their Litanies *, But the word Church ſometimes ſignities the general * Lindw 
Government and Adminiſtration of the Spiritualties and Temporalties of lib. - Tit... 
the Church; and ſometimes tis taken for the Prelacy thereof +. ONE 
I have before obſerved; that an Oratory is ſometimes taken for a Church fi. 255 
but properly ſpeaking an Oratory ſignifies a private Place, which is depu- as. 

ted and allotted for Prayer alone, and not for the general Celebration of 5 

divine Service: And hence, according to Andreas, an Oratory differs from 

a Church in the ſtrict Acceptation ot the two Words. For ina Church the 

Law has ſettled a certain Portion or Endowment meet for the Rector and 

other Neceſſaries“; but an Oratory is not built for the general Celebra. * Con. r. 
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tion of divine Service, or for ſaying Maſs f, in the Phraſe of the Romiſh 
Church. Nor is it endowed, but only ordained for Prayer alone (as afore- 
ſaid) without the miniſtration of the Sacraments : And any Perſon may 
build ſuch an Oratory without the Biſhop's Conſent, though a Clerk can- 
not celebrate divine Service therein without the Biſhop's Licence. And 
tho? the Biſhop may not grant ſuch a Licence for the Celebration of divine 
Service therein on the greater Feſtivals of the Church * regularly ſpeak- 
ing; yet becauſe Oratories of this kind are ſometimes built on the ac- 
count of Neceſſſty, the Biſhop ought to grant the ſame, when there is 


no Church in the e gen any and divine Service may be admini- 


{tred therein on the ſaid Feſtivals, and not otherwiſe f. But Bells ought 
not to be put up in the ſaid Oratories without the Biſhop's Authority ||, 
And thus theſe Oratories are ad orandum, and not ad celebrandum, 
without the Intervention of the Biſhop's Authority, or ſome other Pri- 
vilege obtain'd from the Apoſtolick See: And as Churches are ſtiled pub- 


lich &, ſo theſe are termed private f Oratories. 
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Of Church-wardens, and their Office. 


HE Office of Church-wardens, is not only to take Care of the 

Eſtate and Rights of the Church, and to demand and ſue for 
Debts and Legacies belonging thereunto, bur alſo to preſent and denounce 
all Hereticks, Schiſmaticks, Whoremongers, Adulterers and Inceſtuous 
Perſons, unto the local Ordinary; and all Perſons guilty of Perjury, Si— 
mony, Defamation, and other Infamous Perſons living or offending with- 
in their Pariſhj; and alſo all ſuch as Scold or Brawl in the Church or 
Church-yard ; and ſuch as on Sundays or Holidays refuſe ro attend divine 
Worſhip, and the holy Myſteries of Religion : provided, they are not 
hindred by any legal Impediment, Moreover, 'tis the Duty of all Church- 
wardens to preſent the Dilapidations of the Chancel and Manſion Houſe 
belonging to the Rettor or Vicar ; and to ſignify the Negligences and Er- 
rors of Curates and Miniſters unto the aforeſaid Ordinary. T, hirdly, 
Their Buſineſs is likewiſe to take care of the Nase and Tower of 
the Church; and of the Bells, Books, and other Goods and Ornaments 


belonging thereunto ; and out of the Moneys of the Church to repair the 


ſame wherever need requires, or (at leaſt) they ought to ſee the ſame 
done; and alſo to ſee that the Church-yard be fenced in with a decent 
Rail or other Incloſure. And if the Moneys of the Church ſhall nor 
be enough for compleating the Premiſes, they may, with the Conſent of 
the Pariſhioners duly ſummon'd hereunto, impoſe a Rate, and levy a 
Tax on each Pariſhioner, according to the Meaſure and Proportion of 
their Eſtates ||. And if any of the Pariſhioners ſhall refuſe to pay this 
Rate or Tax at the day appointed for the Payment of it, or ſhall defer 
the ſame, the Church-wardens ſhall preſent or denounce him to the local 
Ordinary ; who, in the Spiritual Court, ſhall by Eccleſiaſtical Cenſures 
compel him to pay the ſame, and condemn him alſo in Coſts of Suit. 
The Church-wardens themſelves, whoſe ancient and undoubted Office 
it is to make Preſentments, do not take a particular Oath upon all Pre- 
ſentments they make; but they do it by virtue of their general _ * 
0 | | . urc A» 
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Church-wardens. And Miniſters of Churches do the ſame, or rather by 
virtue of their general Oath of Canonical Obedience. It is the conſtant 
Courſe of Proceedings in the Eccleſiaſtical Court, that when a Preſent- 
ment is made, they form Articles thereupon, but they never recite or 
mention the Preſentment in the Articles; and it need not appear in 
them. But if there be no Preſentment made, it is an error in not pro— 
ceeding according to the Rules of the Court Chriſtian, that is to ſay, 
according to the Rules of the Can Law: And the proper Method for 
ſuch a defect is by an Appeal, and not by a Prohibition at Common Law. 
For the common Law Courts will not take Cognizance whether the Ec- 
cleſiaſtical Courts obferve their Laws or not: Prohibitions being only 
granted, when the Common Law is invaded or interfered withal. 
It is not the Courſe of the Spiritual Court now to examine the Perſon 
preſented upon Oath, that Oath being now aboliſh'd by Act of Parlia- 
ment : But they may ask him ore tenus, whether he will confeſs or deny 17 Car. 1. 
the Preſentment or the Articles exhibited. If he denies the Articles, cb. 1. 
then there is a negative Conteſtation of Suit; and it is proceeded to ex- 1 50 vg 
amine Witneſſes to prove the ſame ; and if it be not proved, a voluntary 
Promoter is condemned in Coſts or Expences of Suit. Sed Ouzre of a 
Church-warden, who is a neceſſary Promoter. Church-wardens are not 
ſpiritual Perſons, tho? their Office be a kind of Eccleſiaſtical Office *. Rolls. 
Tho? Church-wardens may have their Action for ſuch of the Pariſh 383 
Goods as are taken away, yet they cannot diſpoſe of them without the Con- Rep. 107. 
ſent of the Pariſh; and a Gift of ſuch Goods, made by them without the 
Conſent of the Sides-men or Veſtry, is void t: And tho” the Goods of the | Bult. 
Church do belong to the Pariſhioners, yet I cannot have an Action of p. 25; = 
Account againſt the Church-wardens for waſting any of them, but muſt 
make new Church-wardens, and thoſe new Church-wardens may brin 
an Action of Account againſt the former |]. And though they ſhould pre- | SE 4. 6. 
ſcribe to chuſe two Church-wardens, and that the Perſons ſo choſen *E * L. 
ſhall continue in that Office for two Years, yet the Pariſh may (notwith- 
{ſtanding the Preſcription) remove ſuch Church-wardens at their Pleaſure, 
aud chuſe new ones; for otherwiſe the Pariſh might ſuſtain great Loſs, if 
the Church-wardens ſhould continue ſo long in their Office contrary to 
the Will of the Pariſhioners ; becauſe in that Time they might waſte all 
the Pariſh Goods belonging to the Church *. *26H.8.5. 
- Tho” the Free-hold of the Body of the Church be in the Incumbent Ae pg 
thereof, and the Seats therein be fix'd to the Free-hold ; yet becauſe the 5 
Church is dedicated to God's Service, and is for the Uſe of the Inhabi- | 
tants, and the Seats are erected for their more convenient Attending on 
divine Service, the Uſe of them is common to all the People that pay to 
the Repair thereof: And, therefore, if any Seat, tho' fix'd to the Church, 
be taken away by a Stranger, the Church-warden (and not the Parſon) 
may have their Action againſt the Wrong-doer f. If the Goods of the f 8 H. 3. 12. 
Church be ſtolen or taken away, it is Robbery and Sacrilege ; and the 
Church-wardens may have an Appeal of Robbery ||; and a Libel may al- 1137 H. 6. 39. 
ſo be exhibited in the Spiritual Court againſt the Offender pro ſalute 
anime, &c. * Syderf. Rep. pt. 1. p. 281. but not to recover Damages. Kebl. Rep. 
The Church-wardens may juſtify many Ads, in order to appeaſe any Ir- ?“ * P. 28. 
reverence or Diſorder in the Church or Church. yard in Time of divine | 
Service, as to whip Boys, or take off the Hats of thoſe that would irre- 
verently keep them on ; and, laſtly, they ought to preſent the Names of | Saund. 
2 as do behave themſelves irreverently in the Time of divine Ber, P.. . 
ervice. 
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Of Church-yards, &c. 


S we have a ſure and certain Hope of a future Reſurrection, and 
that the Soul being Immortal, will, at ſome Time or other, reſume 


its Body again in a glorify'd Manner; a decent and religious Care has 
therefore been taken at all Times, and almoſt among all Nations, a- 
bout bury ing the Bodies of the deceas'd in ſome ſacred and religi- 
ous Place, tho' the Worſhip of the true God has not been among them. 
And therefore, the Places where dead Bodies are bury'd, are in Latin 
calld Cemiteria, and in Eugliſb, Dormitories ; the Latin Word Cemi- 
terium being derived from the Greek Verb Kana, which imports e 
laying a Man to {Icep. And Chriſt himſelf, in St. John's Goſpel *, calls 
Death itſelf by the Name of ſleeping : oe. o Friend Lazarus /leepeth ; 
but 7 will gp, that I may awake him out of Sleep f. And in another 
Place he ſaich, zheGirl is not dead, but ſlecpeth |. And ſuch like Expreſ- 
ſions we meet with in ſeveral Places of Holy Wrir. And tis likewiſe uſed 
in the ſame Senſe and Manner among profane Authors: For a Perſon is 
faid to be dead to us, becauſe we cannot raiſe him from the Grave; though 
he only ſleeps unto God, who can raiſe him from the Chamber of Death. 
According to the Papal Law, Church-yards are ſaid to be conſe: 
crated for ſeveral juſt and weighty Reaſons; among which (1 think) 
ſome of them ought to be treated with the utmoſt contempt, 27. Firſt, 
Becauſe (as CHryſaſtom obſerves in his Homrlies f) Demons uſually reſort- 
ed to the Sepulchres of Perſons deceaſed : But this rather favours of Prieſt- 
craft than of any Truth or Fact, and was an Invention of the Clergy to 
get Money by Prayers for the Dead, Indeed, we read in St. Matrhery's 
Goſpel ||, that the Demoniack dwelt in Sepulchres ; and, coming out from 
thence, beſieged and Ropped up the Way: But this was effected by God 
himſelf, for the fake of Chriſt's working a Miracle. And Frauciſcus Veno- 
tus likewiſe, to magnify the Power of the Clergy, does, in the ſecord Tome 
of his Problems, give us a ſtrange Account of this Matter, ſaying, That 
the Bodies of Perſons were frequently haunted by unclean Spirits; and 
that tho' the dead Bodies them ſelves did not ſtrike a Fear and Terror into 
Men, yet the Spirits that ſurrounded them did; and that, a greater Terror 
into a Man that was ſolitary and alone, than into one attended with 2 
Companion. And, therefore, it was uſual to burn Lights about the Bodies 
of the deceas'd, in order to keep off and drive away thoſe Powers of Dark- 
neſs, which they dreaded ſo much, as is pretended. And hence it was 
that Church. yards were conſecrated, beſprinkled with holy Water, and 
ſcented with burning Frankincenſe, according to the Fopperies of the 
Romiſh Church. A ſecond Reaſon, why Church- yards were conſecrated, 
was, becauſe the Clergy would keep this Ground to their own Behoof 
and Advantage ; and as their own Property, For having perſuaded the 
People into a fooliſh Opinion, that the Souls of the departed hover'd about 
their Bodies afrer Death, they could not be laid at Reſt without the Help 
of the Prieſt ; and that this could not be obtain'd unleſs they were bury'd 
in holy Ground, whereon the Prieſt exerciſed his Office: and thus they 


made 
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made the Church-yard a Place neceſſary untoReſt after Death, and made 
an immenſe Profit to themſelves thereby. Beſides, as Church-yards were 
ſeparated and divided by Conſecration from other profane and impure _ 
Places ; fo the Biſhops whoconſecrated this Ground, were wont to have a ;3 &* 1: 
Spill or Sportule for the ſame from the credulous Laity. And thus, in Time, 
a Church-yard became a Place appointed and fer aſide tor Chriſtian Burial. 
By the Ci2i/ Law heretofore, the Corpſe of Perſons deceas'd were 
buried our of the City in the Fields t; and the Place, into which any t C. 3. 44. 
dead body was brought, immediately became Religious of divine Right; * 
and was fo far exempt from all human UV ſes, that ſuperſtitious Antiquity 
did not believe it to be in any Man's Property || : But at this day 'tis not | ©: 3: 4+ 
lawful to bury the Bodies of Perſons deceas'd in any other Places than the * © 
Church or Church-yards *, unleſs it be the Corps of Perſons capitally pu- C. 1. 2- 2. 
niſh'd for any Crime, which are uſually hung up on a Gibbet, and ex- 
pos'd to publick view as a Terror and Example unto others. But we have 
ſo far departed from the ancient Law of the Romans in burying their 
Dead in Fields, that we have always made Church and Church-yard Burial 
neceſſary unto Salvation for the ſake of the Prieſt. And fo great a Regard 
have Men in theſe days for this Rite of Burial in Churches and Church- 
yards ; that, according to the modern Law, a Real AQtion by Right of 
Property, or a Cuaſi Right of Property will lie for ſuch Sepulchres as 
are in Churches ; and they may be fold and given by way of Diviſion to + C. 3. 44- 4. 
one of the Heirs. Formerly when Mens Bodies were buried out of the 
City in the Fields, every one had a free Right and Power of erecting 
Statues, and ſetting up Monuments over the Grave of the Perſon bury'd, 
if he made the Sepulchre in his own Ground or proper Burying-place|| : ||. 3: 44. . 
But now ſince it has been uſual to bury in Churches, it is not lawful to erect 
Statues and Monuments there without the leave of the Ordinary *, But C. 3:44 . 
yet every one may, ſus fue, ſuperadd ſome certain kind of Memoria! 
or Inſcription to ſuch Sepulchres, and have the ſame engraven thereon f. f Ibid 
As the Church-yard ought to be divided from other profane Places &; * 13 Q. r. 
ſo it ought to be fenced in and railed, in order to keep out Hogs and other I. prin. 
noxious Animals, that may annoy and defile the ſame. And ever 
Church-yard about the Cathedral Church ought to contain forty Paces of 
Ground in Circuit from the ſaid Church, and about a Parochial Church 
thirty Paces, unleſs it be in ſmall Cities and Burroughs where they are 
ſtraiten'd in point of Ground f. And, moreover, 'tis to be obſerved, by +17Q.4. 6 
the Canon Law, that no other Buildings ought to be erected in the f 
Church- yard, but ſuch as do belong to the Clergy : But, by the Cie! 
Law, no Houſe at all ought to be built near the Church- yard; and if it 
be, it may be pull'd down and deſtroy'd j1 By the Canon Law, the f 
Church yard ought to enjoy the ſame Privilege and Immunity as the 
Church itſelf, 218. to ſave a Criminal that flies thereunto for Sanctuary 
againſt the Law : But tho' the Puniſhment of Death, according to the 
Papal Law, ſhall not be inflicted on a Perſon flying to the Church or 
Church-yard for Refuge, or any other corporal Puniſhment ; yet even by 
this Law, ſuch Sanctuary ſhall not fave him from a pecuniary Puniſh- , _ 
ment *, becauſe it brings Money to the Clergy, who ſhare with tlie I. 
Civil Magiſtrate herein. | 
By a Provincial Conſtitution in Lindevood t, all ſuch Perſons as ſhall ; Lib. ,, 
fell or grub up any Trees, or mow and cut down any Graſs growing in Tir. 28. 
the Church. yard, or gather and carry away any Fruit growing therein, *. 6. 
ſhall incur the Sentence of the greater Excommunication, and be ſhut 
our of the Communion of the Church, till ſuch Time as they ſhall make 
Satisfaction and Amends for the Offence committed. Nor can the Parſon 
| XX himſelf 
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himſelf, cut down Trees growing in the Church- yard, tho' the Freehold, 
according to the Common Law, be in him, except it be for the neceſſary 
Repairs of the Chance!“; becauſe they are planted, and grow there for 
the Ornament and Shelter of the Church. This is the ancient Common 
Law of this Realm: And, therefore, the Statute made in Edzard the 
Firſt's Reign f is but declarative of that Law, and the Rectors, that cut 
down Trees in the Church-yard for any other Purpoſe, may be indicted 
on that Statute, and fined ; or may be proſecuted at Law; and the Courts 
at Meſtminſter have granted Prohibitions in ſuch Caſes to ſtay any far- 
ther Waſte, But it has been a Queſtion, where the ReQory is impropri- 
ate, and the Vicaridge endow'd, to whom the Trees in the Church-yard 
do belong ||. If to the Vicar, 'tis only becauſe he is to repair the Chancel; 
and if the Impropriator cuts them down, and the Vicar libels againſt 
him in the Spiritual Conrt, a Prohibition ſhall go; becauſe if he has a 
Right to the Trees, he may bring an Action of Treſpaſs againſt the Im- 
propriator for felling them. . : 

But tho? the Church- yard be the Freehold of the Parſon (as aforeſaid) 
yet 'tis the common Burial- Place of the Dead; and for that Reaſon *tis to 
be fenced at the Charge of the Pariſhioners, unleſs there be a Cuſtom to 
the contrary, or for a particular Perſon to do it in Reſpect of his Lands 
adjoining to the Church yard *, and that muſt be try'd at the Common 
Law. None ſhall uſe chiding Words in the Church or Church-yard, in 
pain of Suſpenſion for ſo long a Time as the Ordinary ſhall think fit. 278. 
of a Layman ab ingrefu Eccleſie, and of a Clerk a Miniſterio Officii *. 
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Of a Citation, and the Force thereof. 


FT ER the Action has been enter'd with the Judge or Regiſter, 

which we in Latin ſtile Editio Attionis, the Defendant ought to 
be ſummon'd into Court to give an Anſwer by his Appearance to the 
Plaintiff's Action or Libel. Now the ſummoning of a Perſon into Court, 
is nothing, elſe but the citing or calling him before the Judge, or ſome other 
Perſon that has Juriſdiction, for the ſake of trying the Cauſe of Action 
commenced againſt him T. Heretofore, by the Cjo7] Law, the Plaintiff 
or Perſon bringing the Action, had the Power of citing his Adverſary into 
Court himſelf, who, unleſs he preſently appear'd, or promiſed to give 
Bail by Surety, for his Appearance, might be forced into Court by Com- 
pulſion, or (as the Civilians ſay) obrorto colloll, The Reaſon of this was, 
becauſe the Judge or Prætor was wont to grant an Action againſt ſuch as 
by Force reſcu'd any Perſon that was cited into Court, that is to ſay, 
againſt ſuch as deliver'd him out of the Hands of the Perſon that thus cited 
him *. But ſo great a Power granted to private Men ſeeming in no wiſe 
ſafe, but rather contrary to Humanity, this Power of citing and dragging 
the Defendant into Court, was, by degrees, taken away, and a more 
gentle way of Summons was introduced; vig. That the Suit commenc'd 
againſt him ſhould, by the Order and Authority of the Magiſtrate, be 
denounced to him by ſome publick Miniſter, either by way of Edict, or 
by Letters aſfix*d up in ſome publick Place t. Therefore, ſince this antient 
way of ſummoning was thought ſo cruel, the Judge did forbid every one 


preſuming to cite his Father, Patron, and his Patron's Children into Court, 


or any others to whom the like Honour was due, without Leave and 
| : Per- 


* 
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Permiſſion firſt obtain'd, under the Penalty of 5o Aurei or Crowns to be 
inflicted on ſuch as did impugn this Edict *. Nor did it import any b. 24 
Thing, whether ſuch Children were emancipated or not +: For, by na- thank 4 
tural Reaſon and Equity, there is the like Honour and Reverence due to 
Parents, tho' we are not under their Power and Command, For the 
lame Reaſon, an adopted Son cannot cite his adoptive Father into Court 
without his Leave. For tho? ſuch a Son be 7x aliena Familid ; yet he 
owes Reverence and Honour to his adoptive Father. But he who is pro- 
perly in the Father's power, owes ſtill a greater Reverence; becauſe, by 
the Civil Law, he cannot try a Caule againſt his Father, even with the 
Judge or Pretor's, Permiſſion, unleſs he has a Peculium Caſtrenſe; be- 

8 he is, in this Reſpect, then deem'd to be a Patergamilias. 

Citations then after the Action is entred and given in, are the Founda- = 
tion and Beginning of all Judicial Proceedings j: Therefore, in ſpeaking of Palle! | 
them here in this Place, I ſhall, Firſt, Conſider when the Perſon cited 3 

ought to appear, and when he may abſent himſelf; Secondly, I will ſhew 

what Exceptions may be made againſt Citations; Thirdly, I will point 
out the Interſtices of Time which ought to be between one Citation 
and another; Furthiy, I ſhall d iſcourſe of a Peremptory Citation, and 
how a Citation is to be made 9/24 voce, and how by Letters in Writing; 
Fifthly, 1 ſhall treat of the Puniſhment of a Perſon cited, and not ap- 
pearing ; and, Sixt hy, I ſhall make ſome Remarks on the whole. 

As to the firſt Point, it is a known Rule in Law, That a Perſon ought 
to appear, on whatever Account, or in whatever Cauſe he is ſummon'd 
before the Judge: and if he has any Exceptions either againſt the Judge 
or his Juriſdiction, he may then alledge the ſame under a Proteſtation Je 
gebn conſenticndo in Dominum Fudicantem, &c. and then it ſhall be 
argued by Counſel, whether he be oblig'd or not, to abide by the Perſon 
or Juriſdiction of the Judge“. And hence ariſes the Practice of Perſons * X-4-28. 7- 
pleading, their Privilege, whether they be Soldiers, Scholars, or the like; 
but a Privilege cannot be alledged and pleaded, unleſs it be with a Prox 
or Warrant of Attorney (a thing well known!) tho? the Abſence of the 
Fact may be alledg'd and pleaded without ſuch a Proxy or Letter of At- 
torney : as an Allegation of Sickneſs, Infirmity, or any other the like 
Matter is ||. Hence it is, That if no Privilege ſhall be alledg'd or plead- |Tonoe. in 
ed, the Court may proceed againſt the Perſon; and ſuch a Proceſs is 115 5: 
valid, becauſe the ſuriſdiction of the Judge is not yet everted and over 
thrown: Baldus is very large and copious hereupon, and fo are other 
of the Doctors. | | | 

If a Judge ſhall decree himſelf to be a competent Judge that is not 
ſuch, an Appeal will lie: But if no Objection ſhall be made againſt him, 
the Proceſs ſhall remain always valid, unleſs an Appeal ſhall intervene. 

But this Rule which ſays, That a Perſon ought to appear, has an Excep- 

tion thereunto, e. Firſt, Unleſs ſome Caution be given by Sureties 4e 

Fudicio ſiſtendo, and theſe Sureties do engage for the Defendant's Ap- "rg 
pearance, (5c. and that they will wave and renounce all their Privileges | | | | _ 
if they have any *. See Barto/us and Baldns hereon. For though a P. I. I. h. t. 
Surety or. Sureties do promiſe and {tipulate for the Defendant's Appearance, 

and that he ſhall ſtand to the Judgment of the Court; yet Sureties cannot 

be cited out of their own proper Juriſdict ion, unleſs they wave and re. | 
nounce the Privilege of their own Juriſdiction f. Secondly,” Tis otherwiſe, + Gloſs in 
if it be certain and notorious, That the Perſon citing me is not my Judge, P. l bs 
as being a Perſon out of his Territory; or, who is otherwiſe a Judge no- 

toriouſly incompetent ||; as, according to the Papal Canon Law, a Lay I x. . 2g. 
Judge is over a Clerk: who, though he ſhould not be known to be 2289 


Clerk, 
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X. 21.17, Clerk, yet he cannot be moleſted by a Lay Judge“: For a Lay Proceſs a- 
4X,2.1.8. gainſt a Clerk is null and void by that Law |. 


It has been already ſaid, That a Citation is the Beginning and Foun- 
dation of every Law-Suit or Judicial Proceeding : ſo that every Judicial 
| Dd. in e. a. Act excrciſed againſt a Perſon not cited, is null and void, 25% Jure : For 
see, à Citation, or Monition, is required in every Judicial Act, yea, even in 
„ent, Acts which are notorious “. Therefore in point of Practice, the Advocates 
ee ought diligently to conſider, whether a Citation labours under any Flaw 
1,4 or Defect in ſuch a manner, as not to oblige the Party cited to appear: 
For a Citation that is not valid, produces no Effect; nor does it conſtitute 
any one to be 772 Mora, and is, as it were, no Citation at all. So that if a 
Proceſs be upon ſuch a Citation, che Sentence is null and void of courſe: 
Becauſe it is the ſame thing, whether a thing be not done at all, or if it be 
done not according to Law, But tis otherwiſe, if the Party appears on 
ſuch a Citation of his own accord, For then an invalid Citation re- 
ceives Force and Strength by his Appearance, ſince the Preſence of the 
party without any Citation at all, is ſufficient ; becauſe a Perſon preſent 
* Gail. lib, regularly cannot be cited ®, | | 
1. obf. 58. I ſhall in the ſecond Place proceed to ſhew in a more eſpecial Man- 
5 ner, what Exceptions will lie againſt a Citation. And, firſt, a Citation 
ought to be certain in reſpect of the Perſon cited: For if ſuch certainty 
be therein omitted, a good Exception lies againſt the ſame, and ſuch 
Citation is rendred invalid; as'tis in many Caſes hereafter to be remem- 
+D.4.8.21.5. bred. 24%, A Citation ought to be made ad locum honeftum & tutum ; 
+ X. 2. 6. 2. For if it be otherwiſe made, it does not f oblige the Party cited: And 
an Appeal ſurely lies, if a fate Place be not afſigned in the Citation for 
the Appearance of the Party cited, altho? ſuch Citation be made with 
1 X. 2.2847. an Appellatione remota ||. For if a Judge ſhall cite any one to a Place to 
which he cannot come with fafety to his Perſon, he may freely appeal, 
* Gloſs. in having ſirſt propounded an Except ion dec loco ſuſpecto , though an Appeal 
0.4. 3; 2: be inhibited in the Letters Citatory, unleſs the Judge ſhall afterwards 
#. +. 1+ think fit to aſſign him a ſecure Place for his Appearance: And this Place 
of Judicature ought not only to be fate to the Client himſelf, but even to 
ſuch Perſons as 1ntervene in his Behalf, as Proctors, Advocates, and the 
I x. 2:28.47, like 4. And *tis moreover to be noted, That whenever a Perſon is cited 
to a Place that is not ſecure, he may always Appeal, tho? it be in the ſe- 
aud or third Inſtance ; becauſe the Grievance is as often repeated, as 
thePerſon is cited ad locum non tutum. Pope Innocent, indeed, maintains, 
That 'tis well enough it the Place be ſafe and ſecure to the Proctor, tho? - 
it be not ſo to the Client; becauſe he may ſend a Proctor: But Hoſtien- 
{is holds the contrary, concluding, That it is not ſufficient, that the 
Place be ſafe and ſecure to the Client or principal Party, unleſs it be alſo 
the ſame to the Proctor. And ſo gie verſa, if it be ſafe to the Proctor, 
and not to the Client. For in Civil Cauſes, a Perſon cited may cither ap- 
pear perſonally by himſelf, or elſe by his ſufficient and lawful Proc- 
IX. 1.38.16, OF th > | 
** A Citation ought to be made by a competent Judge, or (at leaſt) 
in virtue of the Decree and Order of ſuch a Judge, and affix'd up in ſome 
| publick Place, if the Party cannot be perſonally cited : And in every Ci- 
* Cl.:.10.2, tation, the Judge's Name ought to be expreſs*d therein *; and an Error in 
his Name, vitiates the Citation. And if a Citation be uncertain in re- 
ſpect of Place, where the Perſon cited ought to appear; or if it exceeds 
the Limits of the Judge's Territory, 'tis a juſt Caule of Exception, and is 
null and void ipſo Zure. „ 5 


4thiy, 
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4thly, A Citation ought to be decreed at the Inſtance of the Party, and 
not ex officio Fudicis: For a Citation made by a Judge, without any 
Motion or Petition from the Party litigant, is null and void ah initto f; + Abb. in 
ſince a Judge ought not even verba/y to cite or admoniſh any one to ap. 8. K. 2. 19. 
pear, unleſs it be at the Requeſt and Inſtance of the Party in Suit ||; and Abb. in 
if he does thus preſume to act, his Monition or Citation is unjuſt and in- e. 4. X. 2. 
valid, and as ſuch, it binds not the Party to appear: But a Perſon cited in * N. 19. 
a doubtful Caſe ought to appear. Nor is the Party cited bound to appear, 
if the Citation be evidently peccant in point of Form or Matter. See 
Innocent, where he ſays, That a Perſon is not bound to appear before a * In cap. 6. 
delegated Judge, unleſs ſome Evidence of his Commiſſion does appear in X. 2. 14-4: 
the Citation f: But if the Party does appear, then his Appearance ſhall 4 5 4 
give Strength and Force to ſuch an invalid Citation, verb. vrnire, 
5th, A Perſon ought always to be cited at the Place of his Dwelling. 1. 2 43. 
| Houſe, which he has in reſpect of his Habication and uſual Reſidence, * 
and not at the Houſe, which he has in reſpec of his Eſtate, or the Place 
of his Birth: For if he does not dwell there, he ought not to be cited 
there ||. And a Citation affix'd and put up at the Doors of a Man's | D. 50. 1. 
Dwelling-Houſe (with us called a Citation 7s & modis) ought to be 
affixd and placed there at a fit and convenient Hour, and not in the 
night-time ; and ought to remain there till ſuch time as it may come to 
ſome Perſons knowledge“: For, in the Abſence of a Perſon, a Citation * Abb. in 
may be made and affix d up at his Dwelling or uſual Place of Reſidence ; © +: * 
and if it be affix*d there at an unſeaſonable Time (as aforeſaid) it is in- + Abb. in 
valid as liable to an Exception, as it is if the Perſon be not cited at his & 5 X. » 6 
Dwelling; for the Law is not fatisfy'd with it. MT | 
6thly, The Term of a Citation ought to be fit and convenient, and not 
too narrow and ſtreight for the Party's Appearance. If a Citation be 
made for the Appearance of a Perſon on a Day certain, or at an Hour 
certain, and ſuch an Act or Appearance ought to be made at ſome other 
Time or Hour, or in ſome other Manner than is deſcribed and ſer forth 
in the Citation, ſuch Citation ſhall not be valid; nor ſhall that Act, which 
is done in any other Manner, be obliging *. But if a Party cited to a * Bart. in 
certain Cauſe does appear, he ſhall be obliged to anſwer unto other 243: 20.3. 
Cauſes, whereunto he was not cited, becauſe an Appearance is the chief 
effect of all Citations. And hence it is not neceſſary to cite him Je novo, 
if he be preſent in Court: And the more fo, becauſe regularly, the 
Plaintiff, before Conteſtation of Suit, may change his Libel, and the 
nature of his Action f. If a Party ſummon'd or cited, be ſo hindred + Marant. 
that he cannot appear, he ought to ſend a Perſon to excuſe his Ap- A. 5 
pearance to the Judge, and to make Proof of ſuch his Impediment : and e 
a Sentence pronounced againſt a Perſon thus ſummon'd and hindred to 
appear, is null and void, if ſuch Impediment appear'd to the Judge before 
Sentence read; for other wiſe it ſhall not be void. Now Sickneſs, or any 
bodily Infirmity, is a lawful Excuſe or Impediment for the Non- Appearance R 
of a Perſon cited || : and ſuch Sickneſs or Infirmity may be eaſily proved, D. 42. 1. 
either by ſending a Phyſician to prove the ſame, or elſe by ſuch Phyſi- 5e, 1855 in 
cian's Certificate, When I ſay Sickneſs or Infirmity, I mean ſuch an In. 3 * 
diſpoſition of Body, as is a real Impediment to his coming to the Court: 
for alight Feveret, or an old Quartan Ague, is not a ſufficient Excuſe for 
his Non-Appearance *. A Perſon cited to appear at a Day certain, ought to * Abb. in 
appear at the uſual Hour of that Day aſſign'd for Judicial Matters, that is N 5 , 
to ſay, when there is no determinate Hour mention'd in the Citation for 
his Appearance f. If a Canon of a Church be cited to come to an Elect ion +a. in 
at a Day certain, he ought to appear in the Morning, becauſe the Election © 24: X- 1» 
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uſually begins at that Time, and at ſuch an Hour by reaſon of Maſ- 
Service in the Romiſh Church, which is celebrated in the Morning; and, 
according to the Cuſtom and Practice of that pretended Church, ought 
to precede ſuch Election, | 

And this is obſerv'd in ail College Elections here in Eagland, in the 
Choice of the Heads and Governors of Colleges in our two Univerſities, 
where the Sacrament of the Lord's Supper is celebrated before they pro- 
ceed to an Election, inſtead of the Roiſb Maſs. But a Perſon cited to 
a Judicial Act, may appear at any Time on the Day appointed for his 
Appearance at his own Pleaſure, provided he appears before the darkneſs 
of the Night comes on, ſo that the Judge may perfect the AQ whilſt it 
is day-light; for a Perſon cited or admoniſh'd to appear on ſuch a Day, 
ought to come at ſuch an Hour as is tit for the diſpatch of Buſineſs, or of 
that Act for which he was cited *. Whence it follows, that if that Act be 
uſually diſpatch'd in the Morning, he ought, according to the Doctors, to 
appear then: Therefore a Perſon thus cited to appear, in order to make 
an Election, ought to appear before Dinner on account of the Sacrament 
Abb. in or Maſs, as aforeſaid 4. But if the Act may be diſpatch'd either in the 

N. X-1-% Morning or Evening, the Party cited may, in ſuch a Caſe, deter his 
Appearance until the Evening. £9; = 
A Citation ſiue Terminuo, is a valid Citation; and in ſuch a Caſe, a 
* Abb. in Perſon cited ought to appear as ſoon as poſſibly he can“: yet this ought to 
e's Lg be conlider'd cum guodam Temperamento, with ſome grains of Allowance 
or kind of Equity, ſince he is not obliged to appear immediately there- 
upon. If a Perſon cited does not appear at the Time aſſign'd for his 
Appearance on the ſcore of ſome legal Impediment (as aforeſaid) yet he 
ought to appear as ſoon as poſſibly he can after the Removal of ſuch Im- 
Abb. in e. 6. pediment ||: But if a Perſon, on a Summons, ſets out ſo late in his Jour- 
N St. ney, that probably he cannot reach the Place to which he was cited for 
his Appearance, he ſhall not be excuſed on the ſcore of ſuch Impediment 
Abb. in afterwards intervening *. And thus, in other Caſes, if a Man coar&s him- 
52. X. 1. 6. ſelf to the Extremity of an Act, he muſt blame and impute it to himſelt, 
; that he has thus coarcted or {trezghten'd himſelf fo far in point of Time 
+ Abb. ut ſu- relating to an Act f. If a Perſon, cited to appear within twelve Days, ſhall 
pra. ſay, That he will not come ; yet the Judge ought to wait and expect the 
Lapſe of that Term, and when the twelve Days are paſt, and not till 
then, his Contumacy may be accuſed ; becauſe he may, in the z7terim, 
change his Mind and Reſolution. But a Perſon thus cited, and declaring 
| he wil: not appear, need not be cited again, tho? otherwiſe he ought to 
* Bald. in be cited a ſecond Time x. Chaſſarn. Conf. 41. N. 2. Alex. Conſe 8 1. ol. a. 


l. J. c. 4-6 For the Judge, in the former Caſe cannot proceed 77/1 poſt terminum : 


And the Day of the Term is not reckon'd in the Term, becauſe the Dax 
aſſign'd is underſtood de Dichus proximis, without computing the Day 


} D. 46.8. 3. for which the Citation was made f. 


7thly, By the Civil and Canon Law, a Citation is not valid, if it be 
| D. 2. 5.2. made and decreed on a Holiday, becauſe ſuch a Day is not a Law day ||: 
X.1-9-5- But though a Citation ought not to be decreed on ſuch a Day; yet it 
may well enough be ſerv'd and executed on ſuch a Day, and no Excep- 
tion ſhall lie againſt the Execution thereof, as it will againſt the Decrecing 
X. 2. a8. of it . Nor ought a Prieſt by the Canon Law to be cited during the 
ON time he is officiating at Divine Service, or at the time of folemnizing 
Marriage, or at the time of his being at, and leading a funeral Proceſſion; 

For in all theſe Caſes, according to that Law, a juſt Exception lies. 
I ſhall lay my Zhzrd and fourth Conſideration together; and in dil- 
courſing of a Simple and Peremptory Citation, I will endeavour to point 
| Out 
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dut the Interſtices of Time, which ought to be between one Citation and 
another. Now among Citations, ſome are ſtiled $;3zp/e, and others 
called Peremptory Citations in the Cirz] and Canon Law. Simple Cita- 
tions are thoſe, when and where there are more Citations than one made 
out: And theſe are made with certain Intervals and Intermiſſions of 
Times and Seaſons, obſerv'd between the emitting and ifluing out one 
Citation and the other; theſe being made 7riz7is viczhns, or at three le- 
veral Times *; But this is not practis'd here in J/mgland. Peremptory P. 5. f. 
Citations, are thoſe, which cite the Party (as we ſay) /imnl & ſemel: “s. 

And by means of ſuch a Citation alone, the Party cited or convened . 
ought to exhibit his Preſence Yudicially in Court without more ado f. And | X. 2. S. 1. 
theſe are call'd Peremptory, becaule, after ſuch a Citation executed, no 

other Citation ought to be expected : For it annihilates and perempts all 
other Simple Citations, which might otherwiſe be expected, with their 
Cauſes of Exceptions. So that if a Perſon ſummon'd by the Means of 
ſach a Peremptory Citation, does not appear according to the Tenor 
thereof, he ought to be reputed Contumacious, unleſs he has a jult Ex- 
cuſe, or ſome warrantable Exception againlt ſuch a Citation. Perempto- 
yy Citations are, therefore, made three ways; Firſt, When no Simple 
Citation has been previous thereunto. And this Peremprory kind of Ci— 
tation, the Judge, by virtue of his Office, takes care to have expedited, 
when he requires the Party's Appearance to fome Action or other upon 
Advice or Premonition thereby; obliging him to exhibit his Preſence cat 

primd ecocatione ; and not to expett any other ſubſequent Citation. Se. 
condly, A Peremptory Citation is granted, if only one $77zp/c Citation has 

been previous thereunto : But tho? this may be ſaid to be a Simple Cita- 
tion in point of Order, yet "tis Peremptory in reſpect of the Force and 
Efficacy thereof, becauſe the Judge does, in expreſs Terms, declare it to 
be Peremptory, that is to fay, the laſt Citation. But then this ſecond 
ought to include as much Time as three $;zyp/e Citations ſhould conrain|]. j| Abb. in 
When a Judge cites a Perſon cx72 /iteris ſecundis, he acts according to © '- X. 2. 8. 
his own Prudence and Diſcretion ; having a due Regard to Things, Per- 9 
ſons, Times and Diſtances of Places, before he emits a Peremprory Cita— 
tion cm literis ſecuudis; becauſe he cannot fo caſily interrupt a third 
Citation, and make a ſecond Citation Peremptory without a good Reaſon, 
and an urgent Neceſlity for ſo doing. Thirdly, That a Citation ſhould 
have the Force of a Peremptory Decree or Edict, the Word Peremprorie 
ought to be therein inſerted and made uſe of, elſe it is not ſufficient. 

But when a Citation is made by the Judge, who admonilhes the Party 
ore tenus, to appear on ſuch a Day, *tis nor neceſſary to uſe and inſert the 
Word Percmptorie, becauſe the Judge's Monition has the Force of a 
Peremptory Decree or Citation. * Abb. in 

The fifth Thing to be conſider'd in this Chapter, is the Puniſhment of © 1 * 

a Perſon cited and not appearing; for it is the Duty of a Perſon cited“ 
not to contemn the Authority of the Judge, but to give his A ppearance : 
And a Perſon cited 1s then ſaid to make a legal Appearance, when he ap- 
pears during the fitting of the Court. And this is ſo true, that even a 
Perſon exempt from the Juriſdiction of a Court ought, in a doubtful Caſe f, f Abb. in 
to appear and plead his Privilege of Exemption before a foreign Judge. . 
Now a Perſon cited and not appearing, may be reputed ſo Contumacious -— 

as to be arreſted, fined, excommunicated, condemn'd in Expences, and 
likewiſe have his Goods put under a Sequeſtration : But in reſpect of an 
Excommunication and a Sequeſtration, we mult diſtinguiſh and conſider 
whether he anſwer'd, That he would not appear and obey the SUMMONs, _ 
for then the Judge may proceed againſt him as a contumacious Perſon | | Abb. in 


10. 4 2. 
Or, 14. N. 8. 
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or, whether he anſwer'd nothing, or ſaid, That he would deliberate. 
thereon, and the like; for then he ought not to be proceeded againſt to 
Excommunication, Gc. For if a Perſon cited, ſays, That he wil} not ap- 
pear, he ſhall be hereupon deem'd and taken as a Perſon manifeſtly Con- 
rumacious ; ſo that he is not to be cited any more, manifeſt Contumacy 
requiring no other Citation: But *tis otherwiſe, if his Contumacy be not 
what we call zzanifeſt Contumacy, But an invalid Citation, does not 
render the Party cited guilty of Contumacy, it having no Operation or 


* Gloſs. in Strength in Law at all *. | 


IIb. 4. cap. 9. 
2. Gloſs. in 
c. . X. I. f9. 


Abb. in 
Co E X. 2. 


12. N. 


In my ſixth and laſt Conſideration, I ſhall make ſome proper Remarks 
and Interences upon what has been already ſaid. And, Firſt, It is noted, 
that a Citation is a Matter of natural Right, introduced ab origine 
Mundi +: For God cited our firſt Parent, ſaying, gam] Adam! IVhere 
art thou i? Now a Citation is ſometimes made by Edict or Proclamation, 


der. cap.z. and ſometimes by a Meſſenger: when a Citation is made by way of Edict 


v. 9. 


* Abb. in 


e. 23. X. Io 


6. N. 17. 


} Bald. in 
lib. 6. c. 7. 


52. 


Marant. 


Spec. Tit. 6. 


de citat. 


Ant. Ca- 


py e Decif. 


101. 


or Proclamation, it is neceſſary that it ſhould come to the Knowledge of 
the Perſon. To receive and admit Witneſſes, to publiſh Depoſitions, and 
to pronounce a Sentence, either three Si2yp/c, or one Poremptory Citation 
is neceſſary, In the Z7perial Chamber, this Practice is obſerv'd in re- 
ſpect of a Sentence, but not in regard of other Judicial Acts: for, in 
ſuch Acts as theſe, the Monition of the Judge is ſufficient, as 't is 
practis'd here in Eugland, a monitory Citation being required to every 
Judicial Act. . | | 

Secondly, It is to be known, that a Citation cannot be proved unleſs it 
be by the Oath of the Meſſenger or his Certificate“: nor is a Perſon pre- 
ſum'd to be cited, becauie the Notary of the Cauſe, writes in the Acts of 
Court, that ſuch a one was cited; unleſs it appears by ſome other 
Means g, or unleſs there be a Certificate of ſuch Citation, as aforeſaid. 
Yea, if the Judge pronounces the Perſon to be Contumacious, before the 
Mandatory or Apparitor has made his Return of the Citation, either upon 
Oath, or with a Certificate annex'd, ſuch Act or Sentence is null and 
void ipſo Fure, tho? the Judge ſhould afterwards receive the Return of 
the Meſſenger or Mandatory thereupon accordingly : For there ought to 
be firſt had a Couſtat of ſuch Citation executed by the Return of the 
Mandatory or Apparitor upon Oath, ſince this is a ſubſtantial AR ||, A 
Perſon denying himſelf to have been cited, cannot prove the ſame : For a 
Negative of Fact cannot be prov'd either directly or iudirectly, unleſs it 
has ſome Determination in point of Time, Place, and other Circum- 
ſtances annex'd thereunto ; and then it only admits of an indirect Proof *. 

Thirdly, Tis to be obſerv'd, that in all Extra. judicial Acts, one 
Citation, Monit ion, or Extra: judicial Interpellation is ſufficient: As 
when thoſe Perſons that have an Intereſt in the Goods of the deceag'd, 
are cited to appear at the making of an Inventory; for ſuch a Citation 
is not properly made ad Lites, but only to be preſent at a certain kind of 
Extra-judicial A& or Proceeding, For all Perſons agree, that Credi- 
tors, Legatecs, and Truſtees ought to he cited, and that ſpecially by 
Name too, if they be certainly known ; for it they be not certainly known 
in particular, they ought then to be cited by a general Edi& or Procla- 
mation propounded and fix'd up in the publick manner +. 

Fourthly, To the end that a Citation be valid, it ought to be decreed 
and emitted by the Judge's Authority, and at the Inſtance of the Party 
too in all Civil Cauſes; for the Judge ought not to interpoſe his Office 
for the Advantage of a private Perſon, unleſs he be deſired and requeſt- 
ed thereunto. But if a Citation be iſſued out in Writing, and a proper 
Return thereof made, we ought to preſume, that this was done at the 


pre- 
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previous Requeſt of the Party: I ſay, That a Citation ought to be do- 
creed and made out at the Inſtance of the Party. For though Auto- 
jus ſays, That a Citation is preſum'd to be made out at the Inſtance of 
the Party: yet Aretinus fays, that this Concluſion was diſallow'd of; 
becauſe the Praying of a Citation is an extrinlick Solemnity, which is not 
preſum'd, unleſs it does appear. But in three Caſes, a Citation is not 
made out at the Inſtance of the Party ||, Firſt, When the Party on ſuch || Abb. in 
a Citation appears and makes no Exception hereunto. Secondly, When the © '- X. 4. 1- 
Judge perceives that the Inſtance of the Party periſhes; becauſe then the 
Judge may cite the Party proprio moti; for that it is a detriment to the 
Publick Weal to have the Inſtance of the Party periſh. The third Caſe 
is, when the Cauſe concerns the Good of the Publick, as in ſome Election | 
or in a criminal Cauſe ; becauſe in ſuch a Cauſe, the Judge or Magiſtrate 
may, by virtue of his Office, cite the Defendant and the Promoter .. 
thereof *. Mgr 
My fifth Obſervation is, That by the Cao Law, a Citation is not 9 
valid, if there be more than four Perſons thereby cited to appear: And 19. X. 2. 3. 
by the ſame Law, an Extra- Provincial Citation is not valid /tra duas 
diætas, above two days Journey + ; nor is a Citation valid, that contains } X. 1. z. 28. 
many Conditions, if the ſame are manifeſtly inconvenient | A Proceſs | x. - i 
may be carry'd on againſt a Perſon, that is maliciouſly or bla meably ab- Fn 
ſent even toa definitive Sentence, if the State and Quality of the Cauſe 
will ſuffer this without any Inconvenience, after Conteſtation of Suit: 
or if it be ſuch a Cauſe whereia it may be proceeded without Conteſta- 
tion of Suit, notwithſtanding the Abſence ot the Party. And thus may 
a Judge alſo proceed againſt an abſent Perſon without citing him, if 
there be an evident and notorious Corftat, that ſuch ablent Perſon can 
make no Defence for himſelf *; and the Proceſs ſo made, ſhall be valid, + ges, 
tho? regularly ?tis null and void without citing ſuch Perſon. A vagabond e. 1 
Debtor may be cited in whatever Place or Juriſdiction he is found: And ** 
a Delinquent ought to be cited in the Place or Juriſdiction where the 
Delinquency was committed by him. A Citation may have a Beginning 
from the Plaintiff's Proctor; but to cite a Perſon unduly, is ad judg'd an 
Injury. A Citation, and the exhibiting of a Libel, are ſaid to be a kind 
of Preparatory Acts to a Suit in a Judicial Proceſs; and a Citation per- 
petuates the Juriſdiction of the Judge , tho? the Act of the Citation itſelf +x.1. 29.2% 
be not a Judicial Act. A new Citation is not neceſſary, when the | 
Judge prorogues the Hour prefixd with the Knowledge of the Party : 
nor is a Judge bound to cite a Perſon Je noh, if jhe expects the A ppca- 
cance of the Contumacious Perſon the Day following. 5 | 
Sixthly, Tis to be obſerv'd, That no Infant, Madman, or Pupil 
ought to be cited, nor ought a Wife to ſummon her Husband into Court: 
ſince this appears to be againſt that receiv'd Reverence, which ſhe oughc 
to exhibit to her Husband. And hereunto, the Reſcript of the e der 
Alexander Severns ſeems to have a View ; wherein he ſays, Let not 
the Wife of the Patron be ſummon'd into Court without the Judge's Per. 
miſſion, and Cognizance had of the Cauſe. A Citation deſerib'd and 
regiſtred in the AQts of Court, is preſumed to be made and fram'd with 
all its proper Solemnities ||. As a Perſon's own proper Infirmity and bodily Abb. ; 
Ind iſpoſition excuſes him from Contumacy on a Citation, if he does = 6 v. . 2.1 
appear *: ſo alſo does the Indiſpoſition of his Friends and near Relations N.. 
excuſe his Non-Appearance, if he ſhall not appear. | 3 
Having thus far conſider'd what the Chi and Canon Law ſays touchin 
Citations, I ſhall conclude this Chapter with the Law of England 5 
relation thereunto; which is chiefly grounded on the Stature of 
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* 23. H. 8. Henry VIII. * By which Act, no Perſon ſhall be cited out of the Dioceſs 


cap. ls 


or Peculiar Juriſdiction, where he or ſhe dwells : except it be by ſome Ec- 
cleſiaſtical Judge or other Perſon within the Diocels or other Jui iſdiction, 
whereunto he is ſo cited for ſome Crime or Offence contrary to Right and 
Duty; or upon an Appeal, or other lawtul Cauſe; or when the Inferior 
Judge dares not cite him; or at the Inſtance of the Interior Judge made 
to the Superior, when the Civil and Canon Law allows the fame; or 
where the Inferior Judge will not cauſe the Party to be cited, or is any 
ways a Party to the Suit: And all this under the Pain of forteiting dou- 
ble Damages to the Party grieved, and a Fine to the King, to be divided 
between him and the Proſecutor. But the Archbiſhop may cite for He- 
reſy in any Dioceſs within his Province, upon Conſent or Neglect of the 
Bilhop or Judge there. Again, This Act ſhall nor reſtrain the Juriſdiction 
of the Prerogative Court for Probates of Laſt Wills and Teſtaments, &c. 


And, thirdly, an Eccleſiaſtical Judge ſhall receive but three Pence for a 


Citation, under the Penalty aforeſaid. So that 'tis plain, the Purpoſe of 
this Statute was rather to provide for the Eaſe of the Subject, than for 
the Juriſdiction of the Judge or Ordinary; which appears, in that there 


is an Aion given to the Subject, and a Penalty to the King for his Vexa- 
tion, but none to the Ordinary. Again, the Archbiſhop is hereby re— 


ſtrain'd, to two Caſes of Neceſſity, much fewer than he had in his 
power before, Nolentę Ordinario ; which ſhews, that that Parlia- 
ment regarded the Subjects Quiet, more than it did the Archbiſhop's 
Juriſdiction. This very Clauſe of referring, after it begins with re- 
terring gencrally, checks it with this, 98. That 20 be done in Caſes 0n- 


' ly, &c. which was a vain Correction, it it were left as general as before, 


that is to ſay, if it were lawful or tolerable in all Caſes, without Cauſe 
ſhewn: and doubtleſs this Statute was not made, without the Advice 


and hearing of Carorifts hereupon; and therefore, cannot be ſuppos'd 


to be ignorantly penn'd, as ſome imagine. Note, That a Prohibition 
will lie on this Statute, notwithſtanding the Penalty annexed ; becauſe 
it has Words Prohibitory, as well as a Penalty annex'd to it, for the Breach 


of ſuch Prohibition; but it had been otherwiſe, if the Penning had been 


| Hob. Rep. 
p- 187. 


* Vent. Rep. 
Pt. iſt. 


only thus, 218 If any one cites another out of his Dioceſs, he ſhall 
ſor leit ten Pounds : ſee the Caſe of Joe verl. Jones. But he that will 
have the Benefit of this AQt, mult pray a Prohibition before a Sentence 
in the Ecclchaſtical Court. * A Prohibition was granted on this Statute 


in the Caſe of Smith, againſt the Executors of Peudreils, for ſuing in 


the Prerogative Court tor a Legacy of ten Pounds, whereas the Parties 
lived in another Dioceſs,, Bur becauſe the Will was prov'd in that Spi- 
ritual Court, and the Suit was in the ſame Court with the Probate, and 
Sentence given there for the Legacy; and afterwards an Appeal from the 
Sentence to the Court of Delegates, where it was a ffirm'd, and Coſts 
tax d, and Excommunication upon this Sentence; and becauſe no Endea- 
vours were uſed to (tay this Suit by the Statute during this whole Time 


till after Sentence on the Appeal: Therefore having allow'd the Ju- 


riſdickion of the Court for ſo long a time, he came now too late to 
have a Prohibition. And tho' a Prohibition was before granted, be- 
cauſe, the Party had not Notice to oppoſe the fame; yet the Court 
wou'd not compel the Party to appear and plead thereunto (as the 


uſual Courſe is in ſuch Caſes) but upon Motion granted a Conſul- 


} Crok. Rep. 
Pt. 3d. P- 09, 


* 23 H. 8. , 
ohap. 9. 


tation. þ | | | 
If a Suit be begun before an Archdeacon, where the Ordinary may 

licenſe the Suit to an higher Court by Letters of Requeſt according to 

the Starute of Heury VIII.“ the Archdeacon cannot, in ſuch a Caſ:, dif 


appoin : 
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appoint and baulk his Ordinary by ſending the Cauſe immediately into 
the Arches ; for he has no Power to give a Court Juriſdiction, but only to 
remit and wave his own Court, by leaving the Suit to the next : For 
ſince his Power was derived from the Biſhop to whom he is Subordinate, 
he muſt yield it to him, from whom he has receiv'd it: And it was ſaid, 
that it was ſo ruled heretofore ®, By the Can Law, in the Beginning, 
there was but one Biſhop, who, having ſole Juriſdiction, was the imme. 
diate Ordinary throughout the Dioceſs. Afterwards Suffragan Biſhops 
were made under him, which induced a Reſtraint of the Archbiſhop's 
Power in their Dioceffes: but, in fpecial Caſes, agreeing with our Law, 
an Adminiſtration granted by an Archbiſhop is but voidable. The Ju- 
riſdiction is open'd (for that is the Phraſe of the Cine) ſometimes 
by himſelf, zolente Ordinario, as in the Caſe of his Viſitation; and 
ſometimes by the Party, in Default of Juſtice from the Ordinary, 
as by Appeals or Nullities. Again, it is ſometimes open'd by the Ordi- 
nary himſelf, without the Party or Archbiſhop, as where the Ordinar 

ſends the Cauſe to the Archbiſhop. For tho? the Archbiſhop (as Pa- 


153 


* Hob. Rep. 
p. 16, & 186. 


n0rmitan obſerves) is Ordinary of the whole Province 4, yet he has not 4 Abb. in 


the Exerciſe of Juriſdiction, unleſs it be in certain Caſes: where, a 
mong rhe reſt of the Caſes thus ſet down, this is one, 272. when any 
Queſtion ariſes, or When the whole Cauſe is referr'd to him. 


Cap. 6. X. 3, 
10. N. 2. & 
in c. 11. X. 3. 


And 'tis 31. N. 8. 


certain, according to Hoſtienſis, that the Metropolitan, whether we call | in c. 19. 


him the Ordinary of the whole Province or not, cannot exerciſe his Juriſ- 


diction over the Subjects of his Suffragan Biſhops, unleſs it be in the fol- 


lowing Caſes, reckoning up one and twenty; 978. 


Firft, Where the Metropolitan Church differs in divine Service or 


Worlhip from the Church of his Suffragan. 24%, Where the Suffragan 
complains of his Biſhop. 3aly, If an Appeal be made to the Archbithop. 
g hh, When there is any Criminal Cauſe or Queſtion in agitation between 
the Biſhop and another Perſon. 57h, In Reſpect of ſome Crime com- 
mitted in his Dioceſs. 6, Wlien he finds a Perſon ſubject to the 
Biſhop to be juſtly charg'd, and ſuch Subject refuſes to make Satil— 
faction to his Biſhop, being commanded ſo ro do by the Metropolitan. 
7thly, In Reſpe& of ſome Matter that concerns che Biſhop's Dioceſs 
itieit. 8775, When a Cauſe or Queſtion is referr'd to him, the Arch- 
biihop, by the Way of Conſultation. 97//y, In thoſe Things that con- 
cern the whole Provinze in general “k. 107hly, In Reſpect of aſſemblin 
a Provincial Council, / 
or his Subjects. 12th/y, When the Dioceſan is negligent in the Admini- 
ſtration of Juſtice. 1371, When the Canons refrain from giving their 
Attendance on divine Service in contempt of their Biſhop. 147hly, When 
it is notorious, that the Biſhop's Sentence is not binding or valid. 157 x, 
In Reſpect ot a yearly Vititation. 167% Archbiſhops may grant a Fa- 
culty or Indulgence all over their Province. 17%, The Archbiſhop has 
Guardianſhip of the Goods belonging to the Biſhop's Table, if idoneous 


Canons do nor ſurvive their Biſhop. 187/þlp, In Reſpect of a Privilege. 


granted to him. 197hlp, In Reſpect of a Cuſtom. | 
any permutation between the Biſhop and his Chapter. 
the Biſhop wholly refers the Cauſe to him by ſending the Parties thither; 
the being recus d either as a ſuſpected Judge, or on ſome other Account. 
1 (hall only here conſider the Eighth Reaſon, . When a Queſtion or Mat- 
ter is referr'd to him on the Score of Conſultation. Now a Judge may 


20thbly, If there be 


And laſtly, When 


4 31. 


107hly, In Reſpe g * Abb. in 
117hly, In notorious Injuries inflicted on himſelf < 1 25 zo 
10. N. 2. 


| | 19 
according to Speculator t, thus refer the Matter as often as he ſhall think + Tit. de 
fit, 278. either before the Suit, in the midſt of it, or at any Time what. Relation. 


ſoever. And Baldus writing after Haſtienſis, refers himſelf to him, ſay- 


ing, 
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ing, That tho? the Archbiſhop be Judge of the whole Province ; yet his 
JuriſdiCtion is ſcaled up and ſign'd; and is not open'd, unleſs it be in 
ſome certain Caſes. But though the Law reſtrains an Archbiſhop from 
calling a Cauſe from the Ordinary Juriſdiction, lente Ordinario, unleſs 
it be in the ſaid Caſes ; yet the Law left it in the abſolute Power of the 
Ordinary to ſend the Cauſe to the Archbiſhop abſolutely at his own Will, 
without aſſigning any ſpecial Reaſon for ſo doing. And herein Hoſtienfis 
and Dominicus do agree touching a competent Juriſdiction. 


Of Clerks, the ſeveral Orders thereof, their 
” Privileges, &c. 


AVING already treated of Archbiſhops and Biſhops under their 
proper Titles, I ſhall here proceed to ſpeak of ſlauple Clerks, or Cley- 
Cyiue n, which, as they are dedicated to God's Service at the Altar for the Ad- 
| C. 1. 3. 2. Miniſtration of divine Service in ſome Church or other t, and are therefore 
4 C. 1. 3. 10, {tiled Eccleſiaſtical Miniſters||: ſo, ſurely, they ought to be Miniſters of 
& 27- the Chriſtian Religion, and of a pure Orthodox Faith. They are in La- 
tin call'd Cleri or Clerici from the Greek Word Kong, which ſignifies a 
Lot or an Inheritance; becauſe (as they pretend) they are God's peculiar 
Lot or Inheritance: For, by the Cauon Law, though all Chriſtians may 
well enough be term'd God's Portion and Inheritance; yet, according to 
that Law, only thoſe Perſons among Chriſtians are in a peculiar manner 
{tiled the Lord's Portion,whom God has ſeparated and ſet apart from com- 
mon Uſe to his Service, to be as it were his Domeſtick Servants ; and (if 
we may believe the Text of that Law) the Perſons thus ſet apart have been 
ſo ſtiled from the very beginning of Chriſtianity itſelf. But ſome think 
they were fo called from the ſame Greek Word, which ſignifies Election 
*r2Q.1.7. by Lot“; becaule Matthias was, by Lot, choſen to the Apoſtleſhip; be- 
i Diſt. ing the firſt we read of, that was ordain'd thereunto f. And in this Senſe, 
. Bilhops, as well as ſimple and inferior Clerks, may be ſtiled Cleric; : for in 
the general Acceptation of the Word, according to the antient Canon 
Law, all Perſons were (tiled Clerks, that ſerved in the Church of Chriſt ; 
whether they were Biſhops, Prieſts, or Deacons. But now in the Romiſh 
Church, if we may call that the Church of Chriſt, wherein there are fo 
many Corruptions and Abominations, the Word Cler is confin'd to the 
ſeven Degrees thereof, according to the following Names of DiſtinCtion, 
viz. the Oftiarins or Door-keeper, the Acolythiſt, Reader, Exorciſt, 
1 -1 Dil. Sub-deacon, Deacon and Presbyter || ; For ſome in that Church exclude a 
os Biſhop; and others therein make nine Orders, by including the Biſhop 
and Pſalmiſt. But in the Church of Euglaud, we only allow of three 
Orders, Sg. Biſhops, Prieſts, and Deacons. b 
The Romiſb Church diſtinguiſhes theſe into the Higher and Lover 
Orders of the Church; and as ſhe reckons Sub deacons, Deacons, and 
Pricſts among the firſt, ſo ſhe reckons the Oſtiarius, Exorciſt, Acolythiſt 
and Reader, among the latter. The firſt the Canon Law (by way of Bi- 
| [tiles ſacred Orders; and the latter by the Name of the /efer Or- 
ers, which ferve only as a Gate or Initiation unto the others. And no one 
*X. 5. 29. 1. ought to be promoted to any of theſe ſeven Orders per Saltum *; nor 


ought 
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ought any one to be initiated into the leſſer or inferior Orders, unleſs he be 
recommended as duly quality'd by his Studies, and by a Proſpect of future 
Knowledge, for the higher Orders in the Church. And 'tis for this Rea- 
ſon, that both the Cioi and Cann Law have appointed certain Ages 
proper for the Aſſumption of theſe ſeveral Orders. By the Cini/ Law, 
no one was to be ordain'd a Presbyter, till he was thirty five Years of Age f: + Nov. 123. 
tho' by a later Nove, *twas ſufficient if he was above thirty. And no one p. 13. 
by this Law could be ordain'd a Deacon or Sub-deacon under the Age of 
twenty five Years||; nor a Lecturer or Reader under eighteen Years of || Nov. 57. 
Age. What were the Ages preſcrib'd by the antient Canons, Gratian e. s. 
ſhews in his Decretum . But touching this Matter, we have a treſher s & 77- 
Canon in the Clementines t, which requires a Sub-deacon to be only } Cl ks, 
eighteen Years of Age, a Deacon twenty, and a Presbyter twenty five ; 
Years of Age before Ordination. To which Time the Council of Trent 
has added ſomewhat ||, requiring a Sub-deacon to be twenty two, a || Sefl. 23. 
Deacon to be twenty three Years of Age; and as to a Presbyter, this =. 
Council adheres to the Conſtitution of Pope Clement aforeſaid. And 'tis 
enough for them ro have arrived at theſe reſpective Years, tho? they have 
not compleated the fame. But this Council has preſcrib'd no Age for 
receiving the Prima Tonſura ; nor for the leſſer Orders in that Church. 

For the loweſt Degree of Clerks in the Roxviſh Church, as they are {imply 
ſo called, is that on which the Prima Tonſura is confer'd, when a Perſon 
firſt enters and regiſters himſelf in the Service of the Church, by having the 
Top or Crown of his Head ſhaved, either by the Biſhop of the Dioceſs; 
or elſe by the Abbot, whoſe Monk he is“: And, according to the Ca- X. 1. 144117 
noniſts, this Prima Tonſura |, is the entrance into all other Orders in || In Cle. 1. 
that Church; ſo that a Perſon without the ſame, is incapable of all Ec- Ow OO 
cleſiaſtical Benefices; becauſe whenever he becomes a Clerk, he ought 
to prove his Tonſura. For, according to Dominicus t, *tis not enough | Conf. 91. 
to have the Habit, unleſs he can prove himſelf a Clerk dc literis Tonſu- 
rec. And that Church likewiſe ſtiles this Tozſura, the Seminary from 
whence all other Clerks proceed, as from the Trojan Horſe. And on this 
ſcore (perhaps) *tis, that Divimes ſeem not to reckon this Order, regular- 
ly ſpeaking, among Eccleſiaſtical Orders. And herein the Cauoniſis and 
Divines in that Church diſagree, the latter rejecting the Tor/nra, and 
the Order of Biſhops, whereas the former hold theſe two laſt Orders ; 
and, conſequently, make nine Orders in that Church. | 

So that from what has been already offer'd, we may, under the Appel- 
lation of Clerks (in a large Senſe of the Word) reckon all Eccleſiaſticks, 
in what Dignity ſoever they are placed; provided, they are choſen for the 
Miniſtry in the Church. And hence it is, according to this Notion, That 
all Perſons that are not Laicks may be {tiled Clerks ||: And thus, accord. IX. 3. 5. 16. 
ing to the Cauon Law, there are two Diſtinctions of Chriſtians, 278. | 
Clerks and Laicks *. And in this general Senſe of the Word Clerks, a + ,, Qi» 
Privilege ſimply granted to Clerks, comprehends and takes in all Clerks, 
of what Order, Denomination, or Dignity ſocver they be: for if he, 
to whom ſuch Grant is made, be a Biſhop ; he is, therefore, a Clerk; 
& ſic de ſimilibus. But in a ſtrict Acceptation of the Word, and like- 
wiſe in an odious Matter (I think) by the Caron Law, Biſhops are not 
included under the Appellat ion of Cle: And in this Reſpect, the ſame 
ſeems to hold good in other Clerks, that are Dignitarics or Canons of 
Cathedral Churches . And the. Reaſon of this, is, becauſe they have a. 8 
diſtinct Quality in themſelves, which is ſuperior to and not be met with _— 
in ſzplc Clerks: But, in a Matter of Privilege granted to the People of 
this or that Place, by the Canon Law even /rmple Clerks are included; be- 
cauſe *tis for the Good of the Church. | 


Aa a 6 The 
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The Juſtinian Code gives us an ample Account of the Office and Duty 
of Clergymen, whereby they are commanded to give aſſiduous Aiten- 
dance to divine Service, and to perform the Holy Liturgies in their own 
Perſons and the like, leſt they ſhould be deceived by others ; entirely for- 
bidding them to ſubmit their Thoughts to the Proſecution of worldly In- 
* Nov. 133- tereſts and Emoluments *. They are thereby likewiſe commanded to 
cap. 2. abſtain from all Conventicles of Men whatſoever, even out of the 
C. 1. 3. 15. Church f, to have nothing to do with State-Affairs and publick Buſineſs, 
WE OY in no wiſe to meddle with any Employment in the Law ||, or take on 
BOY themſelves the Buſineſs of Regiſtring and Engroſſing of Laſt Wills and 
Teſtaments. For ſays the Law, *tis not only abſurd, but very opprobri- 
ous, for Clergymen to meddle and ſhew themſelves skill'd in the Deciſions 
C. 1.3.41. of Law-Suits*: And yet we have ſeveral Clergymen with us here in Eng- 
[and, that fit as Judges in our Eccleſiaſtical Courts, and determine Law- 
Suits without any Knowledge of the Law; thinking they are excuſed in 
this Reſpect, becauſe they have no skill therein. They ought likewiſe, 
by the Civil Law, to abſtain from all Gaming, and refrain idle Shews 
and Theatrical Plays and Paſtimes, and not to have any Converſation 
with ſuch as appear and play at them, under the Pain of Suſpenſion 4 
ſucro Minifterio, and of three Years Baniſhment and Confinement to a 
Monaſtery f. But this Puniſhment ought not to be inflicted by any Bi. 
ſhop, under Pain of Excommunicat ion, without full Proof had of the 
|| C. 1. 3. 30. Matter againſt ſuch Clerk il. And a Fortiori, Clergymen ought to for- 
bear the Converſation of Women in no wiſe related to them, being only 
impower'd to keep their Mothers, Daughters, or Siſters, within the Li- 
mits of their Houſes ; becauſe the Law of Nature will not ſuffer us to 
think, that they can commit any lewd Act with theſe Women. 
The Privileges of the Clergy, are both by the Civil and Cauou Law 
„very eminent and remarkable. For, firſt, by the Cioi/ Law, they are 
3 ** free from all mean and extraordinary Offices *, but not from Patrimonial 
Incumbrances. For, by the Civil Law, their Predial Eſtates are liable to 
Fiſcal Payments and Taxes, as not being appropriated for the Service of 
divine Worſhip, but for profane Uſes alone. Yet in reſpe& of all per- 
ſonal Offices, they have been and ſtill are exempted; as from Guardian- 
ſhips, Curatorſhips, and the like, unleſs it be in Right of Kindred : And 
ſuch Guardianſhip they may undertake at this Day, unleſs they are Bi- 
ſhops or Anchorets. | | 
By the Papal Canon Law, Clerks have this particular Privilege; That, 
in Criminal and Civil Cauſes, they cannot be convened before any other 
I X. 2. 2-12. than an Eccleſiaſtical Judge f: and this Privilege was not deem'd fo much 
a perſonal Privilege, as a general one; becauſe it was publickly indulged 
to the whole Order of Eccleſiaſticks. This was indeed an Indulgence 
granted to Clerks even in Zaſtiniars Time, but then this Exemption was 
not ſo much founded on the Civil Law, or on natural Right, as they pretend- 
ed afterwards, as it was on the Privileges granted them by the Favour of 
C. Th. h. t. weak Princes and Emperors ; as Theodofius ||, Juſtiniau *, and Frederick 
* Nov: 39- the Firſt, And fo long did the Canonuiſts extend this Indulgence, that 
123.c.8. & Covarrucias ſayst, That when ſuch a Privilege is granted to Religious 
3 and other Eccleſiaſticks, it cannot be diminiſh'd, infring'd, or taken 
Os" I away by any ſubſequent ſecular Conſtitution, though it may be, by 
Cultom, reſtrain'd for certain Reaſons, and in ſome Caſes, as here by 
Law in the Juſtinian Code, Clerks coming heretofore out of the Pro- 
| | vinces to the City, and being conven'd there, were oblig'd to defend 
cn, themſelves before the Pretorian Prefect | This Privilege, the Clergy 
$37 be here in England formerly contended for with all might and main, under 
| | | that 
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that haughty Prelate Archbiſhop Becker, but the ſame was ever denv'd 
them by che Wiſdom and Courage of our Kings. And fo far does the Pa- 
pal Law extend this Privilege, that he who pleads his Cauſe before a La 
Judge, does not only incur the Puniſhment of Excommunication ||, but alſo ix. 5. 39. 
the Guilt of Sacrilege ; becauſe he acts contrary to the Liberty, which is 49. 
granted to Eccleſiaſticks. Bur (I think) this ought to be underitood, when 
one Clergyman convenes another before a Lay Judge: But tis other- 
wiſe, in reſpect of violating the Liberties of the Church, if he convenes a 
Layman; for a Layman thus convened, repreſents the Perſon of the De- 
fendant, and is conſequently ſubject to a Lay Power; becauſe the De- 
fendant ought to obſerve his Court and Juriſdiction. Note, That a 
Lay Judge, by the Papal Law, who judges and puniſhes Eccleſiaſticks, 
does not only incur the Crime of Sacrilege by ſuch an Injury done to Ec- 
cleſiaſticks, but likewiſe the Excommunication Bulle cane reſerv'd to 
the Pope alone for Abſolution, as appears from the Words of that Bull. 
It has been ſaid, That by the Papal Law, Clerks are exempt from all 
Lay and Temporal Juriſdiction, not only in Spirituals, but even in 
Temporals too. In reſpect of Hirituals, all the Canonifts, who were 
the Pope's Penſioners, do agree in this Doctrine, and think the Matter 
clear enough: For, ſay they, as the ſpiritual Power is one Thing, 
and the temporal Power is another, it cannot be doubted, but that the 
ſpiritual Power was granted to ſpiritual Places; ſince Chriſt only ſet his 
Apoſtles. and their Succeſſors over the Church, and not Kings and other 
ſecular Princes, if we may believe the perpetual and conſtant Tradi- 
tions of the Romiſſh Church: And this (fay they) is inferr'd from the Council Ne 
of Conftance*. And the Spaniſh Caſuiſts and Divines do likewiſe hold, *Se6: 8. 
that Clerks are not ſubjec to the temporal Laws and Power of the Laity, 
guoad vim coattivam, but only quoad vim direttivam; ſay ing. That 
_ theſe Men are not only exempt from all Lay Power by the Law of Man, 
but even by the Law of God: But in this Point there is a great Diſpu:e 
and Controverſy among the Lawyers. Some will have ir, that they are 
exempt by the Civil and Cauon Law, but not by the Law of God. 
Thar they are exempt by the Civil Law, appears from the Novels And 
in this Matter there is little Diſagreement _— Popiſh Lawyers ; and 
that they are exempt by the Canon Law, both in ſpiricual and civil 
Cauſes, appears from the Councils of Conſtance t, and Chalcedon ||, and t Seb. 8. 
likewiſe from the third Council of Carthage x, the Council of Ii ent f, and L - 
from ſeveral other Texts of Law. But in anſwer to all theſe Arguments, 4 Sets. 25. 
it is well known, that in the Beginning of Chriſtianity, and in the early eb. 
Times of the Church, they were ſubject to Lay Princes, as appears fi 0:11 | g 
the 13th Chapter to the Romans, where *tis ſaid, Let every Soul be jſub- 
Jeet to the higher Powers, &c. written by St. Paul, on purpoſe to put 
the Chriſtians in mind of their Duty, to Civil or Lay Magiſtrates: And, 
therefore, St. Paul ſuppoſes, that not only Laymen, but even Clergymen 
too, are ſubject to the Lay Power; for that Particle (4/ or every one) 
excludes no one. And in the 25th Chapter of the Ag, cis ſaid of Pal, 
that he ſtood at Cæſar's Judgment-Sear, where he ought to be judg'd. 
So that if we do not regard the Teſtimony of the Fathers, nor the 
written Traditions of the Church, yet we have this Aſſurance from 
Holy Wrir, that the Clergy are not exempt, by the Law of God, from 
the Civil Power, either in Spirituals or Temporals. 
By the Laws of this Realm, the Clergy have certain Privileges in- 
dulg'd them, in reſpect both of their Perſons and Eſtates. which the 
Laity have not, tho? not ſo ample as the Cauon Law gives them. As tor 
inſtance, They are diſcharg'd from Purveyance, and are not to ſerve in 
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any Temporal Office againſt their Will: And, therefore, where a Cler- 
gyman was made [xpenditor by Commiſſioners of Sewers, he had his 
Writ of Privilege, for u⁰lituug deco non implicetur Secularibus Ne— 
| 1. Vent. 797755; and fo is the antient Law of this Kingdom ll, Qui Clerici nou 
8 Ponantur in officia. They pay no Toll for Goods which they have in 
Right of the Church, and were formerly by the common Law diſcharg'd 
from Pontage and Murage, but this Privilege has been abridg'd them 
ſince by ſeveral Statutes; For though it has been held, thas they do not 
come under the general Words of the Statute, for repairing Bridges, 
which Enacts, that decay'd Bridges ſhall be repaired by the [nhabitants ; 
yet ir has been ſince adjudg'd otherwiſe, as appears by the Words of other 
22 UH. 8. Statutes , that do concern the People in general: for by latter Judginents 
cap. 5-22 and Authorities in Law, they are made liable to all publick Charges im- 
gh pos'd on the People in general by Act of Parliament, unleſs they are 
Mar.c.8. exprelly exempted by Name, and particularly for mending the Highways. 
55 H. 8. c. 2. Then as to their Perſons, in an Action of Accompt, the Sheriff cannot 
have a Capias to take the Body; but he mult return, Cu Clericus et 
Beneficiatus nullum habens laicum Feodum : And in ſuch a Caſe, he 
ſhall have a Writ to the Biſhop to ſummon him to appear. Nor can his 
Body be taken in Execution on a Recognizance upon a Statute-Staple ; 
for he is exempted by the very Writ, 978. Si luicum capias ; Which im- 
+2 Inſt, c. 3. plies, that if he be not a Layman, he mult not take him f. 


Of Collation, and the Diviſion thereof 


HE Word Collatiou, according to RebuFus, in his Rubrick touob. 

ing Collations, is a Term of a large Signification, appertaining to 

other things as well as to Matters concerning Benefices : But here I ſhall 

uſe it in a reſtrain*d Senſe, to denote a Donation or Grant made of ſome 

vacant Dignity or Benefice in the Church, eſpecially when ſuch Grant or 
Donation is liberally and freely beſtow d without any Proſpect of an evil 
Remuneration. And thus a Collation 1s either free or not ſo. The firſt 

| is, when the Perſon that has the Power of Collating does collate ſpore 
' ftienf. OF Hibere ||; And ſuch a Perſon may prefer one Man to another, provided 
e he be a perſon fitly qualify'd; and ſuch a Collat ion is either made at the 
proper Motion of the Perſon that grants it, or elſe at the Requeſt of the 
Perſon that obtains it. A Collation, according to the Senſe of the Canon 
Law, is ſometimes made by Laymen, Chapters, Abbots, Biſhops, Patri- 
archs, and ſometimes by the Pope himſelf *: but a Collation, as we uſe 
the Word here in Euglaud, is another way of conferring Benefices than 
by the previous Preſentation of any Patron, but only by the Authority of 
him, who has the Right and Power of granting Inſt itution, either mn 
his own Gift, or elle on the Refuſal of the lawful Patron to preſent, 
and this Perſon of Common Right is the Biſhop. I ſay from his ow? 
Gift, becauſe Biſhops, with us, have a Right of Patronage unto Bene- 
fices, as Laymen have, and may diſpoſe of them by their own Gift alone 
without any Preſentation had or made, if ſuch Benefices lie within their 
own Dioceſfes and on the lawful Patron's refuſal to preſent for ſix Months: 
| becauſe 
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becauſe if ſuch Patron does not preſent within fix Months from the Avoi- 
dance thereof, the Biſhop may collate thereunto. And thus a Collation 
from its efficient Cauſe may be under ſtood to be twofold, =. Ordinary 
and Extraordinary. The firſt is ſa id by the Canon Law to happen, when 
a Biſhop or Chapter, who have the Right of conferring Benefices either 
by Law or Cuſtom, do grant ſuch Benefices to any one qualify'd there- 


18g 


unto pleno ure. And the ſecond is ſaid to be, when it is made either by * X. 4.9.15; 


the Pope's Reſcript, or elſe by the Biſhop's conterring the ſame on a Laple 
or Devolution, So that Collat ion is faid to be that Act, which is done 
by him that has the Power of conferring and beſtowing an Eccleſiaſtical 
Benefice, on whom he pleaſes, without the Act of another: And it differs 
from Preſentation, becauſe Preſentation belongs to the Patron in virtue of 
his Right of Patronage alone, whereas Collat ion does not belong to him, 
though he be an Eccleſiaſtical Patron, but it appertains entirely to him, 
that has the Right of Admiſſion and Inſtitution into a vacant Beneſice, 
as the Biſhop of the Dioceſs, or the Archbiſhop of the Province has, in 
Caſe of a Devolution. Bur 7/tien/rs ſays t, That a Collation is the 
granting of a Prebend, which is tree and exempt from all Right of Pa- 
tronage, by him who has the Right and Power of conferring the ſame : 
which Grant ought to be made openly, freely, purely, and without any 
Diminution caus'd by him, who has this high Preheminence veſted in him, 
and by him who has the Right and Power of conterring Benefices. 

Where the Biſhop refuſes to give Inltitution, becauſe the Clerk is not 
qualify'd, he may Collate by way of Lapſe or Devolution (as aforeſaid) 
it the Patron does not preſent another within ſix Months from the Avoid- 
ance, and not fix Months after notice of the Biſhop's Refuſal : but No- 
tice ought to be given by the Biſhop to the Patron immediately, or within 
as convenient time as may be. But in the Biſhop of Peterborongh's Cale 
_ againſt Cazesby, the Queſtion was, whether the Time evt hin fix Months, 
for the Patron's Preſentation, and likewiſe for the Biſhop's Collation, 
ſhall be reckon'd according to Ae eight Days to the Month, or accord- 
ing to half a Year, dividing the whole Year into Days; and 'twas ad- 


t &. 3. 3. 


judg'd ||, That the Biſhop could not collate till after the half Year, ac- Com. Bas. 


cording to the Diviſion of Days, and not at the end of ſix Months, reckon- 
ing twenty eight Days to the Month. For the Court held, that 7 empus 
Semeſtre in the Statute of Meſtmiuſter *, is meant of Half a Year ac- 
cording to the days of the Year, in the whole containing three hundred 
Cary. tos Days, which being divided, is one hundred eighty two Days; 
and that Time the Patron has to preſent, who is the Perſon chiefly regard- 
ed in Law. And there is a Precedent in Rama the It's Time (which 
was ſoon after this Statute) wherein it was reſolv'd, That the T eaprs 
Semeſire ſhould be taken for half the Year, and not for ſix Months only, 
And it was further reſolv'd; That the Metropolitan may not collate till 
the Year be fully ended after the avoidance of the Church : And for the 
ſame Reaſon the Ordinary may not collate till the half Year ended 4. 


If an Infant or Feme-Covert does nor preſent within ſix Months as“ sg 


aforeſaid, the Biſhop may collate by way of Lapſe : but the Biſhop ſhall 
not have this Advantage, where the Church becomes void by Reſignation 
or Deprivation, without giving Notice thereof to the Patron; for theſe 
two are Acts, to which the Biſhop is privy. Nor ſhall the Biſhop collate 
where he refuſes the Patron's Clerk for Non ability, or for a Crime, un- 

- leſs he gives Notice of it tothe Patron: But after ſix Months, the Patron 
Mall have a Writ to the Biſhop, if the Church remains void, and the 
Biſhop ſhall collate thereunto. I ſhall ſpeak more of Co//ation ro Benefices 
hereafter under the Title of Lapſe or Develut ion, unto which Title 1 muſt 
refer the Reader for a fuller Account hereot. 
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Of Commemorations, Annals, Anniverſaries, &c. 


N the Beginning of Chriſtianity, there was an honourable mention 

made in the molt ſolemn Offices of the Church, and an expreſs Reci- 
tal of the Names of ſuch Perſons (under each Parochial or Dioceſan Di- 
ſtrict) who had departed this Life in the Fear of God, and in Commu- 
nion with the Church: But as Converts multiply'd, and grew too nu- 
merous to admit of ſuch a Practice in general for all Men, it was re— 
ſtrain'd in After-Ages to Perſons of a more eminent Sanctity, whoſe 
Names were recited at the Altar in the Diptychs of the Church. And 
theſe Names were recited with a kind of Prayer of Thankſgiving, and 
an Oblation made for them, as Tertullian atteſts in his Book de corozd 
Militis*. And tho” this was done Yearly on the Day of their Death, yet 


it was for the ſake of the Living, as a Teſtimony of their Faith, Hope, 


and Charity, and to keep up a Senſe of a future State ; rather than with 
any Proſpect of leſſening the Pains of the departed, or of praying them 
out of any Purgatory. For thoſe, who t wanted the Benefit of ſuch 
Prayers as theſe, were {truck out of the Privilege, as Criminals and wic- 
ked Men: And they, who had leaſt occaſion or need of them, ig. they of 
whoſe Condition a better Hope was entertain'd, had the moſt un- 
queſtion'd Title to them, as well as the largeſt Share of them. 

But Annals, Anniverſaries, Obits, and the like, were the Off-ſpring 
of After-Ages, as they are now practis'd in the Romiſb Church by the 
Prieſts, for the ſake of filthy Lucre, and of getting Money to maintain an 
idle Clergy. For they did not come into the Church till aftet the In- 
vention of Purgatory : And then, as Commemorations were formerly 
made with Thankſgiving, in Honour of good Men departed this World, 
they changed theſe pious Offices into Prayers for the Dead, erected Chaun- 
tries for Matles, Shrines for Adoration, and Altars for Oblations ; and 
thus came Annals, Juniverſaries, Obits, Altarage, and Oblations into the 
Church. Annals are Maſles ſaid in the Romiſb Church for the Space of 
a Year, or tor any other Time, either for the Soul of a Perſon deceas'd, 
or for che Benefit of a Perſon living f. And the Perſons that were depu- 
ted for the Celebration of theſe Maſles or Offices, were neither Titu- 
larics, nor perpetual Curates ; but Perſons entirely conductitious, and re- 
moveable ar Pleaſure, or (at leaſt) as ſoon as the Time was expired. An 
Anniverſary, in Latin ſtiled Auniderſarium, is a certain Office in that 
Church, which is celebrated not only once, 9/2. at the end of the Year, 
as an (bit is, but ought to be ſaid every day throughout the whole Year 
for the Soul of the deceas'd ||: And if the Perſon, who ought to perform 
the ſame, be lett and hindred in his Duty by any reaſonable Impediment, 
as Blindneſs, Sicknels, or any Infirmity, he ſhall be excus'd the Omiſſion 
thereof; but then in other Reſpects he is bound to make a Recompence 
for the ſame, as by Pſalms and private Prayers. Treutals or T rigintals 
were alſo a number of Maſſes, to the Tale of thirty, ſa id on the ſame 
Account, according to a certain Order inſtituted (as pretended by St. Exe- 
207'p): And ro the Perſon performing the fame, ſomething certain is 
paid; for nothing is to be done without Money to the Prieſt, And thus 
much of the Rox: Superltitions for the preſent. Our 
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Our Obſervation of Saints Days may eaſily be deduced from this early 

Cuſtom of Commomorations; and may derive a pretty clear Defence and 
Vindication from hence, if we confine them to the Feaſts of the Apoſtles: 
But if we increaſe them to the Number of Romiſh Saints, we {ſhall dimi- 
niſh the religious Eſteem, which Men retain for proper Commemorations. 
To what I have ſaid before, I wou'd here add, that the Cuſtom of the 
Church in her Diptychs, had its Riſe from the Cuſtom of Cities in mak- 
ing Perſons free, whoſe Names were upon that Occaſion inſerted in the 
publick Regiſters, and kept in the City Archives: 'Thus when any were 
made free of the Chriſtian Community by being admitted into Chriſts * 
Church, their Names were alſo inſerted in her Regiſter, which was a 
two-leav'd Book of Record; one Page of which contained the Names of 
her living, and the other of her deceas'd Members. In our two Univer- 
ſities, it is uſual for Colleges to obſerve a Commemoration of their Foun— 
ders and other famous Men, by whoſe Beneficence the College has been 
endow'd ; and it is fo far from being condemn'd by our Church, that a 
Service is approv'd for that End, 3 uſed accordingly : And this is ſure- 


ly a laudable Act of Gratitude, as long as they avoid Popjſh Obits, Anni- 
verſaries, and the like. 
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Of Commendams, and of their Riſe and Diviſion. 


N Eccleſiaſtical Benefice is ſometimes granted to a Perſon not only by 

way of Title, but ſometimes to hold the fame 2 Commendarm. Tis ſaid 
to be granted by way of Title, when *tis aſſigned and given to any one, as his 
own, according to the legal and ordinary way of obtaining Benefices : And 
from hence a Title, in this Place, is taken for any legal Method of obrain- 
ing an Eccleſiaſtical Benefice; tho the Word T i7/c has ſeveral other Significa- 
tions in our Law-Books. But a Benefice is ſaid to be granted 2% com- 
mendam, properly ſpeaking ; when 'tis granted to any one 72 cuſtodian: 
as a Depoſit : For the Word Commendare * ſometimes imports the fame „P. 16. z. 24. 
as deponcre ; ſo that in this Senſe a Commendam is nothing elſe but the Þ:50-16.186, 
Care and Cuſtody of a vacant Church granted to ſome Perſon or other for 
the Benefit of the next Incumbent. For in former Times, when a Pro- 
viſion cou'd not be made for the perpetual Cure of a vacant Church ſo ſoon 
as it ought to be, either through occaſion of Wars, Peltilence, and ſuch 
other Cauſes, the Biſhop recommended the ſaid Church to the Care of ſome 
honeſt and worthy Man to govern it, beſides his own Care, till a Rector 
was provided, who then had nothing to do with the Revenues, but was 
to govern them, and conſign them afterwards over to another. But in 
Proceſs of Time Commendataries, by divers Pretences of Honeſty and 
Neceſſity, made uſe of the Fruits them ſelves ; and, to enjoy them the 
longer, ſought out Means to hinder the Proviſion : And for a Remed 
hereof, an Order was then made, that the Commenda ſhou'd not laſt lon- 
ger than for ſix Months. But the Popes, by the Plenitude of their Power, 
exceeded theſe Limits, and granted rhe Commenda for a longer Time ; 
and at laſt for the Life-time of the Commendatary, giving him Power to 
uſe the Fruits, beſides the neceſſary Charges. And hence came Commen- 


dams then to be two-told,vjz.Temporal,or tor a Time only; or elſe perpetual 
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and for Life, The firſt was for the Advantage of the Church, and the 
latter for the Advantage of the Commendatary, with a Power of dif] poling 
of the Fruits thereof as a true Beneficiary 4. And thus this Invention, 
which was well deſign'd at firſt, then ſo degenerated, that a Commend a was 
uſed in the corrupt Times of the Church, as a Cloak for Pluralities : the 
Clergy obſerving the Words of the Law, to give but one Benefice to one 
Man, contrary to the Senſe thereof; for that a Coxzmendatary for Life is the 
ſame in Reality with a Titulary Clerk. = 
Afterwards Commendans were of a threefold kind. The one was tiled 


ſemeſtris, which was for ſix Months only; a ſecond was perpetnal, and 


for Life; and a third was intermediate and uuuturuna, but yet limited to 
a certain Space of Time. The Commenda ſemeftris grew out of a natu- 
ral Equity, that in the Time of the Patron's Reſpite given him to preſent, 
the Church ſhould nor be without a proviſional Paſtor, which was a Law of 
Neceſſity, agreeable to the Law of Nature. And this might upon the ſame 
Reaſon be continued with Revenues as long as the Patron's Reſpite laſted ; 
as to ſix Months after Notice, in this Caſe and the like. But after the Lapſe 
juſtly incurr'd, the Commendam was to ceaſe, and the Biſhop might col- 
late: And in this Senſe a Commenda was nothing elſe but holding the 
Living by way of Sequeſtration. The Council of Chalcedon under Les 
ordain'd, That no one Clerk ſhould be regiſtred or enrolled in the Churches 
of two Cities at one and the ſame time; that is to ſay, he ſhou'd not be ad- 
mitted to Pluralities*, But then the Cauou- Lat immediately diſtinguiſhes, 
ſaying, That he who retains more Churches than one, ought to hold one 
by way of Title, and the other by way of Commendam t. In the ſecond 
Council of Nice, under Adrian, that Synod forbids a Clergy man to be 
reckon'd in two Churches. Negotiationis enim eſt & turpis lucri pro- 


prium, & ab Eccleſiaſticd conſuetudine penitus alienum, ſays the Canon. 


We have heard from the Words of our Lord himſelf, That uo one can 


ſerve two Maſters, but that he will love the one and deſpiſe the other: 


U 21 Q. 1. 3» 


which is the ſame Caſe in a Plurality of Benefices. But yet in Country 
Villages Pope Leo VII. indulg'd this Practice thro? the thinneſs of the In- 
habitants, which open'd a Way for Pluralities; but then ic was with 
ſome Appearance of Modeſty, ſince one of thoſe Churches was to be only 
a Church $1ub commendatione, as the Law phraſes it f: and the Curate 
thereofwas not the Rector, but no more than a Proctor or Guardian, and 
he that granted the Commendam, might revoke it whenever he pleas'd. 


But this was but an Evaſion of that good Law above mention'd, unleſs it 


} X. 1. 6. 54. 


be taken as a Commenda Semeſtris. 5 | 

By the Papal Canon Law, none cou'd obtain more than one Parochial 
Church, unleſs one Church depended on another; or unleſs he held one 
by way of Title, and the other 77 Commendam t. And in the Council of 
Lyons, 1275; tis ſaid, Let no one henceforward preſume to grant a Pa- 
« rochial Church unto any one in Commendam, unleſs he be of lawful 
« Ape, and in Prieſts Orders, nor ſuch without evident Neceſſity and for 
« the Benefit of the Church; and ſuch Commeudam ſhall not laſt beyond 
& the Space of half a Year : And whatever ſhall be attempted contrary 


c hereunto, ſhall be null and void 7p/ſo jure ; nor ſhall any one hold 


Ryi. I, 6. 15. 


% more than one Church in Comimendam *. Note, this is the laſt De- 
cretal, which gives leave to Commendams. And in the Gloſs on this La w, 
tis aid, That the Conſent of the Patron, and of all that may be injured 
thereby, mult be had; and that he is not a Rector, but a Proctor, Admi- 
niſtrator, (5c. It does not make the Revenues his own, but points them 
out as a Proviſion for the Miniſters of the Church, and the Surpluſage 
was to be apply'd to the Beneſit thereof, but it does not oblige him here- 

unto, 
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unto, ſince the Pope cannot bind himſelf; and, therefore, ſays the Gloſs, 
the Pope may grant a Perpetual Commendam:. 
Having thus given ſome Account of the Riſe and Reaſon of a Cue 
dam, I will next proceed to make ſome Obſervations thereon. And, 
firſt, *tis to be remark'd, that a Commendam ought not to be granted (ac- 
cording to the firſt Intention of it) 17leſs . evident Neceſſity, or the 
Advantage of the Church requires it; and even then it ought not. to be 
extended beyond Six Months *, and the Patrom'e Conſent was to be had * Lindw- 
700 f. For the Practice of granting Commendams beyond that Form, and Ir. 45" 
without the Patron's Conſent, was introduc'd firſt by Papal Uſurpation ; v. modun: 
and as it was an Act of diſpenſing with the Law in that Behalf, no one > Ocho: 3 
could grant an Intermediate or a perpetual Commendamn, but the Pope wir. 30. v. 
himſelf, though any Biſhop or Chapter, ſede vacante, could grant the cmendare. 
Commenda Semeſtris. 2dly, That a Commentda cannot be made to any 
Church that is full, no more than a Preſentation can: For there is no more 
difference betwixt a Commendamn and a Preſentation, but that in one Caſe 
the Patron preſents the Clerk to the Church, and in rhe other the Church 
is committed to the Parſon, both being incompatible when the Church 
has its proper Rector or Husband already, and rherefore cannot be mar- 
ry'd or betroth'd to another. And the Cauou Law, when it ſpeaks of 
Commendams, relies upon vacaut Churches ||, and on the Neceſſity and Be- || Otho. ut 
no fit of a vacant Church, as aforeſaid. 34%, Tis to be obſerv'd, That , 
Commendams were not in antient Times made in general Terms to any bas. 
Churches uncertain, but to ſome certain Church then void. And, athly, 
Tis to be noted; that a Commenda, defective in the Grant or Conſtitu- 
tion of it, cannot afterwards be made good by the Execution of ſuch 
Grant: And, therefore, if a Commenda was granted for any longer Term 
than the Church was provided for, the ſame was void by the ancient Ca- 
nons. But afterwards, the Canomi ſtis found out a new Diſtinction for the 
Benefit of the Pope, and ſuch as deſired Pluralities ; which was that of 
Commendam capere and Commentdam retinere, tho' the laſt is no Commer 
dam in propriety of Speech, according to the firſt Deſign of Commend ams : 
for the difference between a Commendam capere and a Commendam reti- 
nere is no more than holding and retaining that which ismine own al- 
ready, tho” the firſt is commonly uſed to ſignify the taking of that, which 
is another Man's. And, therefore, take the Caſe, that I am already in 
a Benefice by Preſentation, or according to the ordinary Form, and 1 
Would alſo take a Biſhoprick, which of its own Nature would avoid 
1 the Benefice; and hereupon J obtain a Diſpenſation, that T may hold 
N this Benefice for three Years together with the Biſhoprick: This, I 
ſay, we call a Commendam retinere in reſpect of the Benefice, ſince 
I remain the ſame Parſon ſtill of the ſame Benefice, in no leſs a man- 
ner than J had it before. But ſurely this was contrary to the original 
Deſign and Nature of Commerndanms, however we may explain it away: 
And 'tis not in any Man's power to create new Natures in Law, ac- 
_ cording to new Inventions ; unleſs they be conſiſtent with common 
Right, which is an univerſal Nature. The firſt mention, that is made 
of the Word Commendam in the Books of the Common Law, accordin 
to Hobart, is in the 27th Year of Henry the VIIIth, where the Arch- * Hob. Rey, 
biſhop is ſaid to be Commendatory of St. Albau's, which might either be P. 156. 
in the yetinere, or elſe by an abſolute Taking. The next mention is in 
the 28 JI. 8. cap. 16. where the Statute mentions divers Papal Bulls and 
Briefs, and (among other Things) ſpeaks of Commendams; and enacts, 
That the Party ſhall enjoy the Benefit of ſuch of them only, as the Arch- 
biſnop might grant by the Statute 8 the 25 ll. 8. as the Pope's Legate 
g | > © | 
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born. And, therefore, in ſhort, ſince Commendams came fo lately into 
the Knowledge of the Common Law, being till Henry the VIIIth's Time 
matters entirely of ſpiritual Cognizance, (I think, with the utmoſt Sub- 
miſſion to the Sages of that Law) the Expoſition of them ſtill remains 
with the Canoniſts, and ought to be founded on the true and original 
Nature of them, according to the beſt Times of the Church, and the 
Senſe of the Canon Law in thoſe Days: For though the Pope's Chair be 
no Court of Parliament with us here in Fzgl/and, to make Laws touch- 
ing Frceholds ; yet as there is no common or ſtatute Law with us to 
define the Nature of Commendams, they ought ſurely to be underſtood, 
according to their firſt and pureſt Deſign in the Law, and not as a means 
of encouraging Pluralities ſo miſchievous to the State of Learning, and 
the ſeeming Good of Religion itſelf, Our Parliaments, indeed, have 
wiſely guarded againſt all theſe fraudulent and enormous Practices of 
the Pope's in reſpect of Collations, Proviſions, Reſervations unto Benefices, 
and the like; and ſhall we ſtill, by far-fetch'd Conſtructions, be guilty of 

the ſame Colluſion with the Law againſt Pluralities, under a colour of 
Diſpenſations, Nou Obſtantes, and by gfanting Commendams retinere, 
even contrary to the Senſe and Nature of a Commendam in former Ages? 
Which the more honeſt Cauouiſis themſelves did acknowledge to be a 
leaping over the antient Walls of the Church; and, therefore, (ſay they) 
the Bulinels of Commendams ought to be interpreted in the ſtricteſt man- 
ner. I will not deny a diſpenſing Power to the Crown in this Reſpect, 
ſince the Pope (by Uſurpation) had it before the 25th of Heury VIII. 
Bur if the King ſhould uſe it no better than the Pope did, only to ag- 
grandize covetous Church-men, it cannot be called a Jewel in his Crown. 
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Of Conſecration of Churches, Bi ſhops and the like. 


Onſecration, according to a Definition of the Canoniſts, is a Rite 

or Ceremony of dedicating and devoting Things to the Service of 

God with an Application of certain proper Solemnities, antiently intro- 
duced into the Church, and continued by the Inſtitution of the Primitive 
Fathers k. "The efficient Cauſe thereof (as they will have it) is not only 


the Text of the Camo Law +, but the Word of God itſelf: and the Per— 


fon, that has the Power of Conſecration, is the Biſhop or Dioceſan ; and, 
by the Caz07 Law, the Pope. For no inferior Clergyman can exerciſe 
this Power, though it be by the Biſhop's Commiſſion or Delegation; be- 
caule though a Biſhop may delegate thoſe Things to an inferior Clerk, 
which relate to Juriſdiction; yet a Clerk of an interior Degree, is not per- 
mitted to do ſuch Things as relate to Orders ||, and the like. For the 
Subject of Conſecration is either a Thing or a Perſon ; as a Church, 
Church-yard, Biſhop and the like *; and the contrary to Conſecration is 
Pollution, which is ſaid to happen in Churches by Homicide, even with- 
out Bloodſhed, as well as by the effuſion of human Blood, and the bury- 


X. 3.40.7. ing of an excommunicated Perſon in the Church or Church-yard + ; and 


likewiſe by the ſhedding of human Seed therein : But this Pollution is 


X. 3.40. 4. purged and done away by Reconciliation jj, the Form of which I ſhall 


Lg 


| hereatter conlider, At the Time of Conſecration, a Tax or Cenſus is im- 


pos*d as a Token of Subjection to be paid and per form'd by the Church 
conſecrated ; fo that nothing is to be done without Money, even in Con- 
| ſecration 
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ſecration itſelf, tho' this be Simony alſo by the Caron Law, unleſs in the 


Caſe of a Procuration: And, as in the Church of Ryze, no Confecration 
of a Church or Biſhop can be perform'd without the Celebration of the 


Maſs *; fo, in the Church of Eaglaud, ſymbolizing with that Church * X. 1. 6. 28. 


in this Reſpect, ſuch Conſecration ought not to be folemniz'd wrihiout che 
Celebration of divine Service, and receiving the holy Sacramear, 

In the Romiſh Church, by the Canon Law, Churches and Altars cannot 
be conſecrated without the Reliques of Saints f; and whenever this grand beg“ . 
Ceremony is perform'd, the Corpſes and Funcrals of Perſons deccas'd, 
and (eſpecially) of Infidels, ought to be remov'd and caſt out from thence, 
before the Conſecration of any Church happens: For whillt the Corple 
or Body of any Pagan or Infidel lies bury*d there, it defiles the Church- 
ground, according to the Papi/ts ||; and the fame ought not to be conſe- Cen. 1: 


; eh 3 Diſt. 27. & 
crated, till the Ground is purity'd. By the Canon Law likewiſe, a 28. 


Church ought to be endow'd before Conſecration thereof *, which (among, * X. 3. 45 8+ 


ſome Men) ſeems to be the beſt Reaſon for the Conſecration of it: And , 7: 50 


Con. 1» Lift.. 


a Biſhop ought not to conſecrate a Church, which the Patron has built 40. 
for filthy Gain and Lucre to himſelf, and not for true Devotion : Bur it! Lg 


: . , 26, 27, K 28. 
there be large Revenues ſettled thereon for the Maintenance of a ſufficient Cn. L. big; 


number of the Clergy, it may be conſecrated, whether divine Service be c. 10. 
ever celebrated therein or not, according to Popjſh Divines as well as Ca- 
noniſts. If a Church be in any Caſe injur'd and damag'd by Dilapida- 

tions and the like, it ought not to be conſecrated again, if the Walls there. 

of that were conſecrated do remain ſtanding j|: But if a Church ſhall be || Con. 1. 
conſumed by Fire, it ſhall, in ſuch a Caſe be re-conſecrated *; and 'i 179 
the ſame Thing, if the Walls ſhall be re-built and repffr'd from the very 111. 20. 
Foundation thereof f. And ſo devout are the Romdauiſis about this out 2: "roi 
ward Shell of Religion, that if an Altar thereof be mov'd, or a Stone of = 
it broken, it ought to be re-conſecrated ; but not on the Score of having 

the Edgings of it broken. If neither antient Writings, nor Witneſſes can be 

found to prove the Conſecration of a Church, in a doubtful Caſe it ſhall re- | 
ceive Conſecration again ||. And *tis ſaid, that a conſecrated Thing ought f con. 1. 
not afterwards to be apply'd to profane and human Uſes * : Nay, fo great itt. 16. 
has been the Superſtition of ſome Men, that Laymen were forbidden to igt. g. 
touch the ſacred Veſſels, wherein the Euchariſt is made and conſecrated. * 


See Bellarmin in his third Tome of Controverſies 4. But among us, there is 4 Lib. 3.cap. 


no Sanctity aſcribed to Things neceſſary unto divine Religion, when they N 5 
are not in ſacred Uſe: And, therefore, in Tolland, and other Proteſtaut 
Countries, Things of this kind are made Uſe of in the ſame manner as 
other Veſſels, when they are not in the Service of Religion; and may be 
ſold, if occaſion be. Churches may be rightly and well enough conſecra- 
ted upon Feſtivals and Holidays ; and the Biſhop may demand a Procu- 
ration for the Conſecration thereof. And thus much of rhe Conſecra— 
tion of Things. 

I come next to ſpeak of the Conſecration of Perſons. And here 'tis 
firſt to be obſerv'd, that a Biſhop ought to be conſecrated on ſome Lord's- 
day, by three other Biſhops (at leaſt) with the Archbiſhop's conſent be- 


ing had thereuntoſ]; for an Archbiſhop may delegate and commit the x. r. r1. . 
Conſecration of a Biſhop ele& unto ſuffragan Biſhops. 2%, Tis to be 75: Piſt. 1. 


remembred, that whenever any Biſhop is conſecrated, he be conſecrated 
to ſome certain and determinate Church, to which he was betrothed, or 
became a Spouſe at the Time of his Confirmation. Hereby it ſeems, that 
if any Perſon be conſecrated a Biſhop to that Church, whereunto he was 
not before betrothed, he ſhall not receive the Habit of Conſecration, as 
not being Canonically promoted to it. 34%, Every Biſhop, before Con— 

| ſecration, 
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ſecration, ought to oblige himſelf by Promiſe to keep and defend the Ca- 


* 23 Diſt, 6. 
+ 68 Diſt, 1. 


thotick Faith with a pure and ſincere Heart, and that he will conform 
himſelf to the Diſcipline of the Church, and pay a Canonical Obedience 
to his Metropolitan * : But if a Biſhop be conſecrated by a Perſon that has 
not the Right of Conſecration, he ſhall be conſecrated again t, and other- 
wiſe he ought not to be re- conſecrated. Yet ſome think, that a Biſhop in 
ſuch a Caſe as this ought not to be re-conſecrated, but a Pennance ought to 
be enjoin'd him. A Perſon elected to be an Archbiſhop or Biſhop, ought 
to receive Conſecration within three Months after Confirmation ; and if 
he ſhall keep his Church a Widow more than five Months by his Negli- 
gence, he ſhall loſe the Gift of Conſecration then. At the Conſecration 
of an Archbiſhop, all his Com-provincials ought to give their Attens 


1 66 Diſt, 1. dance ||, 


. 5. t. 73 
1. 5 


* Gail, lib. 
1. Obl. 59. 
N. 1. 


in ſuch a manner, as the ſame ſhould remain in ſuſpence. 
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Of Contumacy, and the ſeveral Kinds thereof. 


ERSONS Judicially cited, are ſometimes wont, by a Non-Ap. 

pearance in Court, to contemn the Judges Authority ; and thereby 
ro reader themſelves cortumacions: wherefore, I will conſider theſe Per- 
ſons under the following Heads. And fr, Enquire what is neceſſary to 
render a Man contumacious. 24/y, Examine how many Spectcs or Kinds 
of Contumacy there are. And zaly, Conſider the Puniſhments due by 
Law to contumacious Offenders. And , In order to render a Man 
contumacious, he ought to be lawfully fummon'd either by three /implec 
Citations, or elſeby a Peremptory one“: And this is a Matter of common 
Rizht, as?tis founded on the common Law. 24ly, The Plaintiff on the 
Return of a Peremprory Citation ought to accuſe the Contumacy of the 


. Perſon ſummon'd, otherwiſe he ſhall not be adjudg'd contumacious f. 
But if the Pla intiff appears not on this Peremptory Summons, the Cita- 
tion may be circumdutted in Judgment, tho? the Defendant ſhould not 


appcar; and the Defendant mult be cited de 22000, as a Circumduttion re- 
quires|l, And the Practice is in the Iuperial Chamber, as well as other 
Courts ſor the Defendant, if he appears, to accuſe the Plaintiff's Catu- 
1:7cy on his Non-Appearance; and, after three Court-days, from a Pro- 
clamation firſt made for the Plaintiff's Appearance, to pray a Diſcharge 
from aay further Obedience to the Tenor of ſuch Citation iſſued out 
and return'd“: for the Term is hereby circumducted, and a Diſcharge 
from the Force of the Citation ought to enſue. But the Citation, though 
circumdutted, ſhall not be renew'd, if the Plaintiff ſhall, on the Lapſe of 
three Court-days, then appear, and alledge juſt Cauſes of Impediment for 
his Non-Appearance : But the Citation being once ext inct, there will be 
need of a new one; becauſe a Judicial Proceſs ought not to be in a pending 
Condition f. For tho? a juſt Cauſe of Abſence excuſes a- Man from Con- 
tumacy ||, yet it does not exempt him from a Circumdnttio of the Term, 
But in Cauſes 
of Appeal, ſuch a Circmmdudctiom is no Hindrance, when neither Litigant 
appears at the Term prefix'd, but that the Cauſe may afterwards be pro- 
cecded in without a new Summons: And thus a Circuymdnttion of the 
Term, obtains not in Cauſes of Appeal, but in Cauſes of firſt W 
| | an 


1 
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and /exple Ouerele only. If the Plaintiff has once, on a judicial Ap- 
pearance, exhibited a Libel, and then _ Ilu- join'd, through Contu— 
macy, ſuffers the Suit to die, it ſhall, in that Caſe, be in the Defendant's 
power, after Proclamation made, and a Lapſe of three Court Days, ci- 
ther to pray a Diſcharge from the Citation, or on the Plaintiff's Contuma- 
cy, to contelt Suit Negatively; and to proceed in the principal Cauſe, 
even to a Sentence: For the Defendant may take the opus probrndt; on 
himſelf, and at the Defendant's Inftance (tho? no Iſſue join'd) Witneſſes 
may be examin'd, and a Sentence pronounc'd on the Merits of the princi- 
pal Cauſe ; and this Practice is admitted in pain of the Pla intiff's Contu- 
macy. Bur *tis otherwiſe on the Defendant's Contumacy ; becauſe then 
no definitive Sentence can be had without Conteſtation of Suit, or join- 
ing of Iſſue *: For the Plaintiffs Contumacy far exceeds that of the De- „ Meant. 
fendant, as the Plaintiff is not bound to bring his Action, but the Deten- pr b. de 
dant on a Citation, ought of Neceſſity to appear. Vet the Jmperia! Contum. 
Chamber, in point of Contumacy, makes no Diltintion between Plain- N. 37: 
tiff and Defendant : But in each Caſe, on exhibiting of a Libel, Iſſue is 
join'd in Panam Contumacie, and a definitive Sentence is at length 
pronounc'd . And this Practice likewiſe obtains in a Cauſe of Appcal tail. lib. 1, 
in reſpect of the 22odus procedend7, on the Score of Contumacy. gps 
But the Defendant ſhall not be deem'd contumacious, if the Court ſits © 
not on the Return of the Peremprory Citation aforeſaid thro the Judge's 
Abſence, tho? the Defendant does not appear ||: But yet he ought to ap- Glo. in 
pear the Court-day following, on the Judge's return and fitting without a © # >: #5 
new Citation. Again, a Man is alſo excufed from Contumacy on the ſcore 
of his Poverty, 278. When he 1s ſo poor, that he cannot appear without 
ſhame and confuſion of Mind for his naked and ragged Condition *, being, I Alex. in- 
in ſuch a Caſe, compar'd to a Perſon in Priſon : But then (I think) he g, hg 5 
ought to ſend his Excuſe and Readineſs to appear upon mending his Habit. 
34ly, When any one is hindred from appearing by ſome Indiſpoſition of 
Health, it is ſuch an Excuſe as that he cannot be decreed contumacious +, 4X. 1. 3 B. 2. 
In Sicily, a Perſon thus hindred ought, on a Citation, to ſend his Excuſe b | 
an Afidavit made on the Oath of ſome Phylician or Midwife, if the Wo- 
man cited be big with Child, and near her time of delivery: and fo it | 
has been praQtis'd with us|), And the Defendant ſhall, in the like manner, Iclark. 
be excuſed from Contumacy in reſpect of the Sickneſs of their near Re- Pro 
lations and Kindred. And, laſtly, Tis the ſame Thing when the De— 
fendant is cited before a Superior or any other Judge; tor then he is ex- 
cuſed from any Contumacy to an inferior Court &. So that we may de- * 14 Q. 5. 
fine Contumacy to be a wilful Contempt and Diſobedience to any Jν,]sn, 12 P. A. 
Summons, or judicial Order; and 'tis the higheſt Crime that can be com- = 
mitted againſt the Judge's Authority and juriſdiction. 
As to my ſecond Conſideration, it is of a twofold Kind or Species, gi. 
a real and a feign'd Contumacy*. He is faid to be guilty of the firſt, who » c. . 
being cited either perſorally, or elſe at his Houſe (as we ſay) 775 & modes D517, 
refuſes to appear, tho? the Citation came to his Knowledge. A Man is 14 
ſometimes {aid to be guilty of a real Contumacy in an exiſtent and appa- X 9 8 8 
rent manner, ſometimes in an apparent manner only; and ſometimes in 5 Pe Od 
an exiſtent manner only. A feign'd Contumacy is ſuch by a Fiction of 2 
Law; and he is guilty thereof, who being cited at his dwelling Houſe, 
it is a doubt, whether the Citation reach d his Knowledge or nor j|: yea, 8 
ſome divide Contumacy into a threefold Species, vis. real, evident, and 9 Q. de ol. 
preſumptive Contumacy. : & Cour, 
In reſpe& of my third Conſideration, 'tis to be noted, that the Laws 
have introduced ſeveral Puniſhments againſt contumacious Offenders. By 
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the Civil Law, the Plaintiff may proceed three ways (at leaſt) againſt 
ſuch a Defendant, 9/8. either by Outlawry, which Cio7/ians ſtile 7ara 
N112911; or elſe by admitting the Plaintiff into Poſſeſſion of the Deten. 
dant's Eſtate, otherwiſe called a Seqreſtration; and, laſtly, by a Procecd. 
ing in the principal Cauſe even to a definitive Sentence, and a Deciſion of 
the Matter in Controverſy. And in ſome Places, a Multt or Fine may be 
impos'd on him for his Diſobedience, and this is alſo agreeable to the Ci 


„al in l i. Law *. But then this Mul& or Fine is never impos'd on any one for 


D. 2. 3. 


Contumacy by a Fiction of Law, according to the receiv'd Opinion o 


b. 2. 3 u. the Doctors on the Law, quoted in the Margin f, but only for real Con- 


tumacy. And touching theſe ſeveral ways of puniſhing for Contumacy, 
the Plaintiff has his Option, as being agreeable to the Common Law: 
For whenever the Law introduces feveral Remedies alternaticely, the 
Party, and not the Judge, may chuſe which of them he pleaſes, even in 
that Caſe where the Words of the Law do not reſpect the Party, but the 
judge. Some think, that if the contumacious Party comes of his own ac- 
cord into Court, and offers himſelf ready to obey the Decrces thereof, be- 
fore a Sequeſtration be decreed or made out againſt him, he ſhall not be 
fined for his paſt Contumacy, becauſe Juſtice does not ſuffer by this 
means; and, therefore, the rigour of the Law ought not to be obſerv'd. 
Bur the Abbot is of another Opinion, ſince the Text quoted for the fore- 
going Doctrine relates only to a Caſe wherein Contumacy is already pu— 
niſh'd in Effect. For that a Perſon order'd to be admitted to the Poſſeſ- 
ſion of another's Eſtare, is deem'd as one admitted on the ſcore of ſome 
Fraud or Reſiſtance made by the adverſe Party. By the Canon Law, the 
uſual way of puniſhing Contumacy is by Fxcommunication, and ſome- 


x. a. 14. e. times by Segre/tration ||, (of both which under their reſpective Titles 
*X. 2. 44 4. hercafter) and ſometimes by proceed ing to Sentence . | 


A contumacious Perſon may be compell'd to give Zaratory Caution de 
-1rendo Furi, tho? ſome Judges extort this Oath in the Beginning of the 
Suit without any reaſon: And tho? Clergymen are ſo privileged by the 
Canon Law, that they are not bound to give Caution Ye Lemay Jeftendo;, 
yet they ſhall be oblig'd ro Zyratory Caution, if they have been once 
guilty of Contumacy. A Perſon contumacious in one Point, ought not to 
be cited in another, unleſs his Contumacy has been often repeated: But he 
need not be cited ina condemnation of Expences, occaſion'd by his Contu- 
macy. He is in Law. ſaid to be a contumacious Perſon, who, on his Appear- 
ance afterwards, departs the Court without leave: but a Minor or Infant 


* P. 4.1.54. cannot be ſaid to be contumacious*, becauſe he cannot appear as a Defen- 


being well inſtructed in the Merits of the Cauſe. 


dant in Court, but muſt appear by his Guardian or Curator. Contuma- 


cy is ſometimes faid to be in reſpect of a Perſon's not defending himſelf; 


ſometimes in reſpect of a Perſon's hiding himſelf, that the Citation ſhould 
not reach him; and ſometimes in reſpect of Perſons appearing without 
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Of Courts Eccleſiaſtical, and their Turiſdiftion. 


Ccleſiaſtical Courts, are Seats of Judicature founded and eſtabliſh'd 
by Law for the Hearing and Determination of all Eccleſiaſtical 


Cauſes or Diſputes among Men, and wherein matters of Eccleſiaſtical 


Cog- 
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Cognizance are handled and diſcuſs'd according to the Cirzor Law, and 
the Eccleſiaſtical Laws of this Realm: And thele Courts arc either {tiled 
Supreme, Intermediate, or Inferior Courts. The Syuprexe Courts. re- 
lating to the Church of gland, are thoſe which are 1mmediately found- 
ed on the King's Authority, as the Court of Delegaten irom the King in 
Chancery now is, and the High. Court of C:ar1i//ton tormerly was, when 
it had Juriſdiction here in [7g/and. For as Secular Courts have in all 
Ages been eſtabliſh*d for the Deciſion of Temporal Cauſes, ſo in the like 
manner, by the Grant of Princes, Eccleſiaſtical Courts have been founded 
for the Determination of all Eccleſiaſtical Suits and Controverſies whats 
ſoever, which may happen among Men in the Church: And, therefore, 
as the King is the Head of the Church upon Earth, it is fit that he ſhou'd 
have the Higheſt Preheminence therein in Point of Judicature. And thus 
for the Execution of Eccleſiaſt ical Laws, all Judges have their proper Tri— 
bunals aſſign'd them from the higheſt to the loweſt, which in the Phraſe 
of the Canon Law, are called Coſiſtories; and to theſe, not only Clergy- 
men, but even Lay men too are convened by Eccleſiaſtical Judges *, in all * x. 2. 2. 1, 
Cauſes which do of Eccleſiaſtical Right or Cuſtom appertain to ſpiritual 1 3 De 
: 2 : = . : , | ov. 119 & 
Cognizance f: For in Feudal, and other Cauſes, which do of common 1:5, 
Right, or by ſome Statute, belong to Secular Courts, they ſhall not be 4X. 2- 2. 5. 
ſummoned by any Judge into an Eccleſiaſtical Court ||. Nor ſhall any 1 x. 2. 2. 6. 
one, by the Laws of Euglaud, be called out of the Realm to any Court &. 
whatſoever on pretence of any Eccleſiaſtical Cauſe. For *tis enacted b 
Parliament *, That all Cauſes ſhall be heard and determin'd in the King's * 24.8. 
Eccleſiaſtical Courts within his Juriſdiction, and not elſewhere, according ©: 5 
to the Nature and Quality of them, as often as they ariſe within the 
Realm, or any Part of the King's Dominions; provided, the Cognizance 
of ſuch Cauſes does ex Benignitate Principum, and, according to the 
Laws and Cuſtoms of the Realm, belong to the Ecclcliaſtical Juriſdiction. 
And if any one ſhall procure a Citation, Inhibition, or Sentence in the 
aforeſaid Cauſes, from the Court of Roe, or from any other Court out 
of the Realm, or endeavour to procure the ſame, he ſhall incur the Pe- 
nalty of a Premunire inflicted by a Statute of Richard the Second i. +16 Rich. 2. 
Among theſe Courts, that has the firſt Place, which depends on the cap. 5: 
King's Commiſſion, as the Court of Delegates does, wherein all Cauſes of 
Appeal by way of Devolution from either of the Archbiſhops are decided. 
But in regard to the Juriſdiction of this Court, it has been enacted by 
Parliament ||, That no Appeal ſhall be made in Cauſes begun within the jj 25 H. 8. 
Realm to the Court of Rome, or out of the Kingdom, for want of Ju- cab. 49. 
- Rice in the two Archbiſhop's Courts, but that the Party may appeal to 
the King's Majeſty in his High- Court of Chancery : And after tuch an 
Appeal is made, a Commiſſion is directed under the Great Seal to Perſons 
ſpecially appointed, who, by virtue of the ſaid Commiſſion, have Power 
to hear, and finally determine every ſuch Cauſe of Appeal, But a Re- 
view of the Proceedings, by the King's ſpecial Grace, may be had herc- 
upon. Then as to the High-Commiſſivn Court, which is now aboliſh'd by 
Parliament, it was ordain'd by the firſt of 7/;zabeth *, That the Crown * 1 Fliz, 
might by Letters Patents under che Great-Scal of Euglaud, whenever it cab. n. 
thought fir, name certain Subjects at pleaſure for the exerciſe of ſpiritual 
Juriſdiction throughout the whole Realm of Fygland, and the King's 
Dominions thereunto belonging; and viſit, reform, and correct all Errors, 
Ilereſies, Schiſms, Abuſes, Offences, and Contempts whatſoever, which 
might be corrected and reform'd by any Eccleſiaſtical Power; and that 
the Perſons thus named, ſhould have a full Power of Exccuting the 
Premiſes according to the Tenor of ſuch Letters Patents, And tho? this 
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laſt Court was at firſt founded upon good Policy in the State, to ſtrengthen 
her Majeſty's Government againſt the Roth Incend iar ies yet it much 
wanted a proper P to ſupport it, and was afterwards made uſe of as a 
means rather to deſtroy the Proteſtant Religion than to keep out Pope- 
ry; and, therefore, it Was aboliſh'd. 

Intermediate Courts are thoſe, wherein Archbiſhops and Biſhops do 
exerciſe Juriſdiction by way of Appeal from inferior Ordinaries : for as the 
Court of Delegates now atts therein by virtue of the King's Commiſſion 
and a tele Power; ſo under his Majeſty, Archbiſhops and Biſhops 
have the Power of Judicature, not only in Cauſes of the firſt Zyſtarce in 
their reſpective Dioceſſes, but alſo in Cauſes of Appeal by virtue of an 
*X.1. 30. 1. ordinary Juriſdiction*; though Archbiſhops, in whoſe Courts Cauſes of 
Appeal interpos'd from any Courts whatſoever within the Province (even 
| Antiq., oni % Medio) are determin'd, have a larger Juriſdiction 4 herein than 
r Biſhops; and wherein upon Letters of Requeſt || obtain'd from the Ordi— 
23 H. 8s. nary, any Controverſies whatſoever, and between whomſoever, may be 
c. 9. originally commenced. And among the Courts of the Archbiſhop of 
Canterbury, the chief is the Court of Arches ſo called ab Arcuatd Eccle- 
*Lindw. {14 *, or from Bow-Church in London (which is dedicated to the Virgin 
Prov tin 5 Mary) by reaſon of the Steeple or Clochicr thereof, rais'd at the Top with 
. Officials. Stone Pillars in fa ſhion of a Bow bent Arch-wiſe : And the Judge of this 
| Court, being the molt ancient Conlittory of the Archbiſhop's Juriſdiction, 
is diſtinguiſh'd by the Title of Deaz or Official of the Court of Arches, 
ro whole Deanery or Officialty to the ſaid Archbiſhop, is annex'd the pe- 
culiar Juriſdiction of thirteen Pariſhes in London exempted out of the Bi- 
ſhop of London's Juriſdiction: Having all ordinary Juriſdiction in ſpiri- 
tual Cauſes of the firſt Iſtauce within the Archbiſhop's Peculiars, and of 
Appeal too as the ſuperjor Eccleſiaſtical Conſiſtory throughout the whole 
24 H. 8. Province of Canterbury f. For my Lord Coke ſays i, That his Power to 
cap. 12. call any Perſon for any Cauſe out of any part of his Province within the 
23 H. S. cap. Dioceſs of any other Biſhop (except it be upon Appeal) is reſtrain'd by a 
Statute of the Realm, Next unto this Court is the Court of Audience 
held in Paul's Church in London, which Court, though of equal Ju- 
N riſdiction wich the former, yet it is inferior thereunto in point of Digni- 
ty as well as Antiquity ; and the Judge of this Court is ſtiled the Auditor, 
or Offcial of Cauſes and Matters in the Court of Audience of Canter- 
bury. This was antiently held in the Archbiſhop's Palace, wherein, be- 
fore he would come to any final Determination, his uſage was to commit 
the Diſcuſſing of Cauſes privately to certain Perſons learn'd in the Laws, 
ſtiled thereupon his Auditorg. In the ſame Place, is alſo held the Pre- 
 rogative Court of Canterbury, wherein all Controverſies touching Wills, 
if . the Probate of which does belong to the Archbiſhop's Juriſdiction, and 
likewiſe touching the Adminiſtrations of the Goods of Perſons dying In- 
teſtate, which are of the ſame Cognizance, are examin'd and determin'd. 
But Biſhops, in reſpect of their ordinary Juriſdiction, held their Courts in 
their Cathedrals, over which their Chancellors do or ſhould preſide ; and 

in remoter Places of their Juriſdiction, their Commiſſaries. 
Interior Courts, are thoſe which belong to Perſons that are inferior to 
Biſhops, as Archdeacons, Deans and Chapters, and ſuch as have peculiar 
Juriſdictions. For in regard of the great extent of ſome Diocelles beſides 
thoſe Courts which belong to Biſhops, Archdeacons have alſo their 
*23H.8. Courts *, and do either by Grant or Preſcription, ſome of them exerciſe 
* concurrent Juriſdiction with the Biſhop within their Archdeaconries. 
And thus likewiſe do Deans and Chapters take cognizance of Cauſes in 
exempt Juriſdictions granted to their Cathedral Churches. And _ 

| | uc 
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juch as have Peculiars in ſome certain Pariſhes, whoſe Inhabitants, within 
the Bounds of which, are ſometimes exempꝛ from the Archdeacon's, and 
ſometimes from the Biſhop's JuriſdiQtion */ *X. 5. 33- 

It wasreſolv'd in the Caſe of Pickaver, on the Statute of Tlenry VIII. 2 5 EY 
Thar if a Biſhoprick within either Province becomes void, and fo conle- + 23H. 8. 
quently the Juriſdiction devolves on the Metropolitan; tuch Metropoli © * 
tan muſt hold his Court in the inferior Dioceſs, for ſuch Cauſes as are, b 
the Eccleſiaſtical Law, to be try'd before the inferior Ordinary ||] The || Hob. Rep. 
Style and Cuſtom of particular Courts ought to be obſerv'd and had in!“ 
great Conſideration with all Judges: And, becauſe there is no Place fo 
proper to treat of it as in this, I will here conclude this Title with it. 

Now that is properly called the S ye of Court, when any Practice or 
Cuſtom in relation to Judicial Matters is introduced by the Judge that 
has a power of ſo doing, that is to ſay, of making Rules and Orders of 
Court“: For it differs from Cuſtom, ſtrictly fo called, in many Points f; * Craver de 
becauſe it reſpects not only the Order and Method of Writing, but alſo {x 9 
the Judges Method in Proceeding, and Way and Manner of interpreting _ MATT 
of a doubttul Law; nor is it inferr'd from the Uſage and Conſent of the 
People, nor from a plurality of Acts, as a Cuſtom is. And, therefore, the 
Style of Court is properly the Practice obſerv'd by any Court in its way 
tf Proceeding, and is nota Law unto Cauſes and Perſons, but a Mode of 
Proceeding, as it is in the City of Bologna, the Style of Court for the 
Notary to read the Sentence given, which is valid becauſe ſo practis'd 
there: Becauſe of common Right, the Judge ought to read the Sentence. 
But if a Judge, that has the power of making a Rule of Court, introdu— 
ces a Style of Court contrary to Law, 'tis not valid“, unleſs the fame be *Alex.Conf. 
founded on the Knowledge and Conſent of the People. and on Prefcrip- nb. 4 _ 
tion as Cuſtom is; or elſe is ſupported with the Approbation of the Prince, 
and reſpects the Order and Method of Judicial Proceeding alone. A- 
gain, regularly ſpeaking, a e of Court has a relation to ſuch Things 
as are arbitrarily left to the Judy e's Diſcretion: as that a Libel be exhibited 
in all but ſummary Cauſes ; for of common Right, Cauſes of light Im- 
portance are arbitrary, in which laſt kivd of Cauſes, a Judge may intro- 
duce a Style of Court; but he mult be a Sovereign Judge to do it in ſuch 
Things as are contrary to the Common Law or Cuſtom f. But if the %%% t Alex. Conf. 
of Court be contrary to the Common Law, then it ought to be prov'd i; 5 + 
reſpect of its Preſcription as a Cuſtom is. A Szyie of Court is introduced = 
by ſuch uſual Clauſes as the Court is wont to inſert and make utc of : aud 
if the ſame be not obſerv'd in all Proceſſes emitted from thence, ſuch 
Letters of Proceſs ſhall be deem'd ſurreptitious ||. For the & e Cir; abb. in 
is in the place of a Judicial Form of Proceeding ; and whenever we de- © 5: + 
part from this common Style, it infers a Preſumption of Fallhood or 
Forgery f. When the Style of Court reſpects the Deciſion of a Cauſe, it + x. 5. 20. 6. 
requires full Proof that it has the Uſage and Conſent of the People: And 
therein, a Judge cannot inform himſelf in his own Chamber, but muſt 
do it in open Court xXx. By a SH Court, a Sentence may be pronounced * Socin. 
without publiſhing the Witneſſes, tho? ſuch Publication was moved for: N.; 
And ſuch Sentence is not null and void, becauſe the Party ought to ap- 985 
peal from the Grievance immediately. And thus the S of Churt makes 
a Law in ſuch Caſes as are not decided by Law: And, therefore, we 1 Ane. 
ought not eaſily to depart from antient Practice, and that which has com- yo" ;: 
monly been obſerv'd for Law. 
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Of Cuſtom, and of the Nature and Force there- 
of, CC. 


USTOM is defin'd to be a kind of immemorial Right, intro— 
x. 2. 20. duced by the tacit Conſent of the People“, and eſtabliſh'd by a 
Ys long Courſe of Practice in ſuch matters only as the People are inabled to 
iD. 1. 3.32. do by expreſly conſenting thereunto t: And this Practice or Uſage is in 
the place of a Law, when the Law 1s deficient in any Point. I fay by 4 
long courſe of Prattice, becauſe in all Cuſtoms diuturnity and length of 
Time is as much to be regarded as the Conſent of the People, and Soli- 
*D.1. 3. 32. dity itſelf. Now Cuſtom is twofold, £52. General” and Special t, The 
£ firſt is a kind of Right initiated by the Manners and Ulage of the whole 
ö. 4. 5. People of a State, or (at leaſt) by the greater part of them upon the 
Principles and Foundation of Realon ; and, it being of a ſettled and con- 
tinued Duration, it has the Authority of Law in that State. I fay, by 
the Manners and Uſaze of the whole People, or (at leaſt) by the greater 
Part of them; becauſe a Cuſtom cannot be introduced by particular 
Pcrtons : But 'tis otherwiſe in reſpect of a Preſcription, which may happen 
between a private Perſon, and a private Perſon, And Geminius avouches 
this to be a ſubſtantial Difference between Cuſtom and Preſcription, as a 
Cultom tends to introduce a general or univerſal Right; but a Preſcrip- 
tion has only Reſpect to an Acquilition of Right in ſome particular Per- 
ſons : And 'tis ſaid in our Law Books, that the Publick acquires a Right 
by Cuſtom, but only private Perſons acquire it by Preſcription; which, 
| Bart. & according, to the Ci Law, is eſtabliſh'd by a ten Years uſage ||, and, ac- 
3 -3- cording to thecauon Law, by torty Years continuance *. And thus a ge- 
*X.1. 4. 11, neral Cuſtom is an unwritten Law, which conſiſts in the Uſage of the 
N. 2. 20. 4. People alone, and being not obſerv'd in any one certitn Place alone, it is 
indilcriminately made uſe of by all Perſons alike, or (at leaſt) by the ma- 
jority of them : but a ſpecial or local Cuſtom 1s that, which, being re- 
(train'd to ſome particular Place, has the Force of a municipal Law only 

yu. & in that Place . | | | : | 
pm Jo introduce a Cuſtom, therefore, four things are principally required, 
27/8. t, Alawiul Preſcription is neceſſary hereunto ; for whenever any 
mention is made of a Cuſtom, *tis always by the Cioi/ and Canon Law in- 
tended of a Cuſtom preſcrib'd. 244, A frequency or repetition of Acts 
is required hereunto ; and 'tis the common Opinion of the Doctors, that 
by the Cie Law, two judicial Acts concurring with a Lapſe of ten Years, 
are ſufficient to ſettle a Cuſtom, tho? this (I think) ought ro be underſtood 
with ſome Qualification of Law, and to proceed only when thoſe two 
Acts are Acts lo notorious, as in all likelihood they will come to the know- 
ledge of the People; otherwiſe two Acts are not enough, but ſo many are 
required as may infer the tacit Conſent of the People collected from thoſe 
Acts. And 'tis a receiv'd Doctrine likewiſe among the Lawyers, that not 
only judicial, but even extrajudicial Acts are ſufficient to introduce a 
Cuitom, provided they are ſuch as the acit Conſent of the People may 
appear trom thence. But the hd, and chief Thing neceſſary tor intro- 
1D. 1.5.32, ducing a Cultom, is the cit Content of the People ||, being the primary 
n. Caulc chercot; and this Content is collected from a frequent Uſage and 
. | Re- 
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Repetition of Acts, as aforeſaid, For Example; if the AQts be of ſuch a 
Nature, that they may probably come to the Peoples knowledge. For 
tis not a Non-att, which introduces a Cuſtom ; a Cuſtom being ſaid to 
be as it were a common Uſage : And, rherefore, whenever ſuch a Con- 
ſent of the People may be had from Conjectures and the like, a Frequency 
of Acts is not regarded, ſince a Cuſtom receives its principal Force and 
Vigour from this tacit Conſent and Agreement, And hence I infer this Dif. 
ference between a Cuſtom and a Statute, g. that a Statute has the gx- 
preſs Conſent of the People, whereas a Cultom has only their zacit Agree- 
ment to it; and though it be reduc'd into Writing, yet it remains a Cu- 
ſtom ſtill. 4x4/y, Tis neceſſary that a Cuſtom ſhou'd be adapted to, and found- 
ed on Equity; that is to ſay, it ought to be correſpondent and agreeable 
to right Reaſon: For evil Cuſtoms cannot be confirm'd by any Length of 
Time, nor from a Continuance of ſuch Uſage; nor can a Cuſtom be 

introduc'd through Error, ſo asto be valid *; becauſe Error excludes this 4 P. 1. 3. 39. 
tacit Conſent, as its efficient Cauſe. Some Perſons indeed do abſolutely 
affirm every Cuſtom to be valid, if the Obſervance thereof does not in- 
duce a Sin: Bur the general Opinion is, that tho? the Authority 
of a long-liv'd Cuſtom be of no mean Strength and Force in Law; 
yet it has not always that Validity, as that it ought to prejudice even a 
poſitive Right, unleſs it be a. very reaſonable Cuitom, and fuch as is found- 
cd on a legal Preſcription at leaſt, But ſince no certain Doctrine or Deter- 
mination can be given touching the Rea ſonableneſs of a Cuſtom, it mult 
therefore be left to the Determination of a diſcreet Judge to declare, whe- 
ther a Cuſtom be founded on Reaſon, and whether it ought to be allow'd 
or difallow?d of or not, Ge. | | | 
A Cuftom has ſeveral Effects. As firſt, it is an Imitation of Law; 
the Law ſaying, DinturniMores (uiſilegi fint adoerſt) conſenſu utentinm 
approbati legem imitantur *. 2dly, If it be introduc'd according to Law, * Dit. 6. 


it interprets and confirms a Law 


for Cuſtom, in this Senſe, is the beſt 
Interpreter of all Laws f. 3dly, When a Law 1s written 72 mentram Par. + D. 1. z. 37. 


ten, that is to ſay, neither permitting nor forbidding a Thing to be done, . + 5: 
Cuſtom has the Force of a Law, and is adjudged according thereunto || ;I|D. 1. 3. 35: 
which is not only true in Contracts, according to the Cizi/ Law, but 

even in Puniſhments too, according to the Cauon Law; nor ought a Judge 

to recede from ſuch a Cuſtom. As the efficient Cauſe of a Cuſtom is the 

tacit Conſent and Uſage of our Anceſtors or Forefathers having a Power 

of making of Laws *; fo the material Cauſe thereof are Things incor- x. 1. 4. 11. 
poreal, as the Rights of Juriſdictions, Elections, and the like, which have! Diſt. 
ſome Species or Shew of Law. It has been ſaid, that Length and Diu— 

turnity of Cuſtom, if it be approved of by the Conſent of ſuch as 

make uſe of ir, imitates a Law: And, therefore, ancient Cultom (pro— 

vided it be not coatrary to good Manners, or the Decrees and Canons of 

the Church) has, in all Eccleſiaſtical Caſes, the Force and Vigour of a 
written Conlttitution; and whatever is donecontrary to Length of Cuſtom, 
ſhall be revok'd ft. Albericus obſerves, that a Cuſtom may be conceiced t 12 Diſt. 3. 
born, perfetted and ſtrengthen'd. Firſt, It is concciv'd in Reaſon, as a | 
Birth in the Womb of a Mother. 2400, Ic is born, + viz. when one or 

more Perſons begin to do thoſe Things, which right Reaſon adviſes and 
perſuades to be done. 3dly, It is perfefted by a multitude of the like 

Acts, whillt all Perſons do by degrees imitate that which is begun by a 

few. And, 4thly, tis ſtrengthen'd by a long Practice and Courſe of 

'Time limited by the Laws. | nn 

He, who founds his Intention on a Cuſtom, ought to prove that 
Cuſtom ; becauſe a Cuſtom is a Matter of Fact, and Facts are not pre- 


| ſum'd 
* 
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ſum'd without due Proof thereof: And a Cuſtom ought to be prov'd 
with all its Requiſites, otherwiſe ſuch Proof will be defective. There. 
fore Witneſſes produc'd to prove a Cuſtom, ought to depoſe touching the 
— Truth of all the aforeſaid Requiſites, with the Reaſon of their Knowledge: 
becauſe *cis not enough to prove that ſuch a Cuſtom was extant, without 
ſaying, that they have ſeen it ſo obſerv'd in the like Caſes and Acts for a 
long time together, and that they have frequently heard it from their An- 
ceſtors, in the publick Preſence of many Witneſſes, that it has been thus 
practis'd ; fo that from hence it appears, that the tacit Conſent of the 
*D. 1. 3. 34 People, or (at leaſt) of the greater Part of them, did intervene *. More. 
Da b. over, the Witneſſes ought to agree in point of Time, and about the Identity 
of the Acts repeated: For if they depoſe touching different Acts, and as 
ſingle Witneſſes, their Depoſitions are no Evidence to prove a Cuſtom. 
But yet all this is otherwiſe in a general and notorious Cuſtom, which 
' wants no Proof; though every notorious Cuſtom ought even to be al- 
ledg'd : Becauſe tho? it be notorious, and relieves the Perſon ab ere 
probandi ; yet it does not eaſe him ab onere proponendi; and that I call 
a notorious Cuſtom, which is prov'd by the InſpeQion of many Authentick 
Inſtruments or Writings. But in proving a Cuſtom, 'tis not neceſſary, 
that the Witneſſes ſhou'd depoſe, in what Caſes, and between what Per- 
ſons ſuch Cuſtom was obſerv'd; but it is ſufficient for them to ſay, that 
itt has been thus obſerv'd of their own Knowledge for a long Courſe of 
| Gnid. Pap. Years ||, and they have thus heard it from their Anceſtors, c. But for 
Cont, 11% a better Knowledge of this Matter, the Witneſſes produc'd to prove a 
9+ #7” Cuſtom alledg'd, may obſerve the following Rules; viz. Firſt, If a 
Cuſtom corrects a written Law, the Cuſtom oughr then to be fully 
prov'd: For 'tis not enough, in ſuch a Caſe, to prove a common Obſer- 
vation thereof, contrary to ſuch written Law ; becauſe ſuch an Obſervance 
In l. z. CS. alone does not make a cuſtomary Law, according to Albericus de Roſate*. 
. N. . '24ly, If a Cuſtom be to be prov'd by Witneſſes, two Witneſſes are ſuffi- 
+ Guid. Pap. cjent to prove the ſame, according to ſome of the Doctors f: But others 
15 4% & think, we ought to diſtinguiſh herein. For, when the Matter in debate 
is touching the Proof of the Beginning of a Cuſtom, or if Witneſſes de- 
| poſe rouching the Fame of a Cuſtom, then (fay they) two Witneſſes are 
P. 2g. 5. 12. fuMicient ||. But if the Cuſtom itſelf be in queſtion, then (fay they) it 
* D. :2.3.:8.0ught to be prov'd by all the Inhabitants where ſuch Cuſtom obtains *. 
Bur leſt ſuch a Proof ſhowd be extended 772 infinitum, others ſay that 
the univerſal Term oh is referr'd to the greater part of the People, ac- 
D. 50. 1. 19. cording to the Law quoted in the Margin; and, laſtly, others will 
have Ten Witneſles to be ſufficient, ſince ſuch a Number makes a Mul- 
| D.47-5.4-3-titude ||, But as a Cuſtom in contra. diſt inction to a Preſcription, is an 
immemorial thing, the beginning thereof cannot be prov'd by Witneſſes, 
34ly, Witneſſes produc'd to prove a Cuſtom, muſt give Evidence of three 
Things, 278. Touching the Uſage of the People; the Frequency of the Act; 
and the Length or Diururnity of the Time. But, 45, It a Cuſtom be con- 
| trary to an Eccleſiaſtical Law, or the Good of the Church, which is ſacred, 
*X.1. 4. f. then forty Years Preſcription is requir'd * : as in Cauſes ſpecially reſerv'd to 
| the Prince's Cognizance,an immemorial Cuſtom is always neceſſary to eſta- 
bliſh a Right againſt his Prerogativeand Juriſdiction. 5%, This legal Time, 
In l. 32. D. which gives Force of Law to a Cuſtom, has, according to the Doctors ſ, its 
1. 3. . Beginning from the firſt publick and notorious Act; which Acts ought either 
to be Judicial, or ſuch as are ſped in publick Places, or by publick Perſons 
in the common Aſſemblies of the People. And, 6555, The Currency of Time 
to eſtabliſh a Cuſtom, ought to be with a Continuundo from the beginning 
to the end of the [erm preſcrib'd,unleſs the zztermediate Acts, or the greater 
part of them from the beginning to the end of the Time appointed, are con. 
formable to the beginning. 07 
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/ Deacons, &. ul. deacons, aud their Offices. 


FYHO! Deacons were heretofore introduc'd into the Church in 

0D the Infancy thereof by the Apoſtles themſelves, in order to 

attend the daily Service and Miniſtry of the Tables; yet 

WAL IR. tis to be obſervd, they were elected and choſen ' both in 

Aid of the Presbyters and Apoſtles, that they might have 

the more Time and Liberty of applying themſelves to the diſpenſing of 

of God's Word. But the Deacons. had the Care and Management of 

ſuch Matters as related to 'Temporal Conrerns *. Therefore in thoſe 

Times the Office of a Deacon was nothing elſe but to aſſiſt the Prieſt in 

| ſuch Things as requir'd Conſecration. Wherefore, they were to be 

always ready at Hand to aſſiſt him in the Adminiſtration of Baptiſm 
and the Euchariſt. And tho' the Council of Arles did forbid them to 
offer this Sacrifice themſelves; yet by the Council of Carthage f 
they might diſtribute the Euchariſt after it was conſecrated by the 
Prieſt, | | | 

| Deacons were anciently, as Archdeacons are at preſent, the Biſhops 
Eyes #, to inſpect and take Care of the Acts of the whole Church; +, pig.c.s. 
and to report them to the Biſhop: And, therefore, theſe Archdea- 

cons, in reſpe& of the Biſhop's Perſon, to whom they are ſubſervient, 

are look d upon as Perſons of greater Excellence than ſuch Presbyters 

as do not diſcharge this Office; but all other Deacons are deem'd infe- 

riour to Prieſts; and being in Subjection to Presbyters, they ought to 

yield to them the Place of Honour and Dignity *. St. Paul in his , . 
firſt Epiſtle to Timothy f acquaints him very fully with the neceſſary Io 3 =, 
Qualifications of theſe Deacons in reſpect of Life and good Behaviour +. & 20. 


In the Chriſtian Church the Office of Deacons ſucceeded in the Place of 1 ti a 
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* AQt. ch. 6. 


1 Can. 28. 


the Levites among the Zews *, who were by God's Command to be as ii; X. 3. >. 2. 
Miniſters and Servants to the Prieſts in the Old Law f. And thro' a * 20 Diſt. e. i. 
Neceſſity of the Churches, wherein they were ordain'd, and to which 6 mo Ch. 


they might of Right be recalled by their Biſhops as to their proper 
Churches, under the Pain of Excommunication. An Example whereof 
we have in the Hiſtory of Gregory of Tours +, commonly called To- Lib. 18. 
nenſis, touching Theodolphius a Deacon at Paris, excommunicated by cap. 14. 
Ragnimundus Biſhop of Paris, becauſe he refus'd to return to his own 
proper Church, being then in the Service of the Biſhop of Angiers ; 


which was adjudg'd in the firſt Council of Arles“, during the Reign of + Can. 2. & 


the Emperor Conſtantine, and the Papacy of Sylveſter the Firſt ; 22. 
577 likewiſe decreed in the Twenty third Seſſion of the Council of 
rent. | a 
Beſides that Part of the Deacon's Offices which he bears in aſſiſting a 
Biſhop or Pricſt in the moſt ſolemn Miniſtrations of Divine Worſhip, 
his Buſineſs was in a more particular Manner to take Care of the Poor ; 
and he had the Diſpenſation of the Churches "Treaſure. He is to collect 
the Oblations of the People, and to diſpoſe of them on the Altar, to 
adjuſt and lay the Cloth on the Communion-Table, to preach the Goſ- 
pel, and St. Paul's Epiſtles; and if he be an Archdeacon, otherwiſe 
| Ddd called 
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* Eſdr. c. 8. 


65 Diſt.c. 9. 
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called a Biſhop's Deacon, he ought to aſſiſt the Dioceſs, and to make a 
Report of all Matters amiſs unto the Biſhop. 

In the Romiſh Church they have a Sub-deacon, who is the Deacon's 
Servant; and ſucceeded in that Communion in the Room of the Ne- 


thanims * in the Fezwiſh Synagogue: But as this Order was not reck- 
on'd among the Sacred Orders in the Primitive Church even in Pope 
Urban's Opinion, that Pope decreed ef, that no one from the Order of a 
Sub-decacon ſhould be promoted to a Biſhoprick of Common-Right ; 
and ſo did Pope Innocent the Third do the ſame Thing for the very 
ſame Reaſon f: Let it is at this Day in that Church, for the Sake of 
increaſing the Number of the Clergy, and of adding Strength to the 
Hierarchy, reckon'd among Holy Orders *. This Order of a Sub-deacon 
is a Degree or Step to that of a Deacon among the Papiſts ; for no one 
among them ought to be a Deacon, till h& has been a Sub-deacon; and 
the Sub-deacon's Office is to hold the Baſon to the Biſhops and Prieſts, 
whilſt they waſh their Hands t, and the like. | 

A Deacon anciently was ordain'd in a different manner from a Pres- 


| byter ; for he might be ordain'd by the Biſhop alone, without the Aſ- 


chap. 4. 


ſiſtance of Presbyters, and when ordain'd his Office was to take Care of 
the Ornaments and Utenſils of the Church, to receive the Oblations of 
the People, to diſtribute the Bread and Wine, to read the Goſpels in 
ſome Churches, to baptize in ſome Places, and to preach, tho' not with- 
out the Biſhop's Leave. 'Tis true, the Qualifications for both theſe 
Offices are the ſame, but there is ſome Difference in reſpec to their 
Age: For a Deacon may have a Diſpenſation for entring into Orders 
before he is Twenty three Years of Age, and tis Diſcretionary in the 
Biſhop to admit him to that Order at what Time he thinks fit ; but re- 
gularly there can be no Faculty or Diſpenſation for entring into Prieſts 
Orders before 'Twenty four, tho this is likewiſe done Anno currante, as 
they call it.. | | | by 
As in the Primitive Times a Deacon was to read the Goſpels, ſo with 
us his Office now conſiſts in catechiling Children, reading Divine Service, 
Baptizing, burying the Dead, Marrying ; and before the Act of Uni- 


| +14 Car. 2. /formity + he might be incumbent on a Living with Cure of Souls, but 


not ſince: And the very Form of ordaining expreſly mentions, that 
it is his Office to aſſiſt the Prieſt in the Diſtribution of the Holy Communi- 
on. And from hence a Queſtion has arifen, 273. That ſince by the Sta- 
tute of Charles the Second, thoſe who are not Prieſts by Epiſcopal Or- 
dination are prohibited to adminiſter the Sacrament of the Lords Supper 
under the Penalty of One hundred Pounds, one Moiety to the King, 
the other to be divided between the Poor of the Pariſh and the Proſecutor. 
But this Penalty does not extend to the Foreigners, nor Aliens of the Fo- 
reign Reformed Church allow'd, or to be allow'd by the King's Majeſty, 
his Heirs and Succeſſors : Nor to any Perſon diſſenting from the Church 
of England (except Papiſts and Popiſh Recuſants) in Holy Orders, or 
pretended Orders; nor to any Preacher or Teacher of any Congregation 
of Diſlenting Proteſtants, taking the Oaths, and making the Declaration 
as by the Act directed. 5 

It has been a Queſtion, Whether a Deacon doth not incur that Pe- 


nalty by diſtributing Wine to the Communicants : But (I think) the 


bare Act of giving the Cup to them, without conſecrating the Wine, 
does not make him an Offender within this Law; becauſe the Prohibi- 
tion is, That no Perſon ſhall preſume to conſecrate and adminiſter the 
Sacrament, (5c, which Words comprehend the whole Solemnity of the 
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Of a Dean awd Chapter, their Power, Riſe, &c. 


8 85 Dean and Chapter is a Body Corporate Spiritual, conſiſting 
£8 {it NED - . . ” 
of many able Perſons in Law, vg. the Dean, who is the 


I A Fab Chief, and his Prebendaries, who are his Collaterals, and 
2 7 7 80 they together make one entire Corporation or Body Politick : 
And as this Corporation may jointly purchaſe Lands and 

Tenements to the Uſe of their Church and Succeſſors; ſo 
likewiſe every one of them may ſeverally purchaſe Lands and Fenements 


199 


to the Uſe of their Church and Succeſſors; ſo likewiſe every one of 


them may ſeverally purchaſe to the uſe of himſelf and his Heirs, accord- 
ing to the Common-Law, which he cannot do by the Canon-Law in 
this reſpe& ; for what he purchaſes he does by this Law only purchaſe 
to the Behoof of the Church. The Perſon preſiding over this Eecleſi- 
aſtical Body of Men is ſtiled a Dean, from the Greet Word Ama, which 
in Engliſh ſignifies Ten; becauſe he was anciently ſet over ten Canons 
or Prebendaries (at leaſt) in ſome Cathedral Church; and as ſuch was 
Head of the Chapter, and in the Cathedral Church next unto the Bi- 


ſhop in Point of Degree, and by the Common-Lazw is a ſole Corpora- 


tion to ſome Purpoſes ; ſince he repreſents a whole Succeſſion, and is ca- 


pable of taking an Eſtate as Dean, and of conveying it to his Succeſ- 
ſors: And, therefore, if Lands are given to him, the Inheritance paſſes 
without the Word Succeſſors; becauſe, in Conſtruction of Law, ſuch 
Bodies never dyc. But Chapters are not capable to take by Gift or 
Purchaſe without the Dean“: Yet if a Biſhop makes a Leaſe with a 
Reſervation of Rent; and there is a Proi/o, that in the Vacancy of 


*Mores Rep 


the See the Rent ſhall be paid to the Chapter in Jure ſuo proprio, 
this is good and valid, for they are Perſons of which the Law takes 


Notice, and are capable of receiving Rent, tho' it may be a Queſtion 
whether in their own Right or not, 

The Word Chapter is ſometimes put to ſignify the Place, where Col- 
legiate Perſons or Bodies Politick Eccleſiaſtical do uſually meet and aſ- 
ſemble together in common, in order to treat of and tranſact the Affairs 
of the Community ; and ſometimes this Word denotes the Place, where 
Delinquents receive Diſcipline and Correction according to the Orders 
of the Church ; ſometimes 'tis uſed to ſignify a Decretal Epiſtle, or 
any particular Diſtinction of Holy Writ; and ſometimes the Word 
Chapter is put for a Colle&ion of ſeveral Perſons, that do not live to- 
gether in common, but only gather together in ſome certain Place for 


the ſake of debating Matters in common among themſelves, as in the 
2 Chapters of Monks and other Regulars f; according to which f x. 


Senſe of the Word a Collection of Rectors, Vicars, and other Eccleſi- 
aſticks, aſſembled together for that end, are alſo called a Chapter: 
And becauſe theſe laſt kind of Chapters were commonly held in Places 
not very remarkable, vg. in the Country, they were called 
Rural Chapters. But, touching the ſeveral Acceptations of * Word 
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Capitulum or Chapter, this Verſe is made uſe of ſumming up the 
whole, 978. 


Diſtinguit, Minuit, locat & collectio fertur, 


The Chapter conſiſts of Canons or Prebendaries, which are ſome of 
the chief Men of the Church; and, therefore, are called Capita Eccle- 
fie; and theſe, with the Dean, are the Biſhop's Council, with whom 
he may conſult in Eccleſiaſtical Affairs. They are a Spiritual Corpo- 
ration aggregate, which they cannot ſurrender without the Biſhop's 
Leave, becauſe he has an Intereſt in them. Tis true, they might ſur- 
render their Lands, but they could not diſſolve their Corporation as ap- 
pears in the Caſe of the Dean and Chapter of Norwich *, who con- 
vey d all their Lands to Edward the Sixth, and he by Letters-Patents 
incorporated them who before were a Prior and Convent, by the Name 
of the Dean and Chapter of Trinity Church in Norwich, ex Fundatione, 
Edw. 6. and regranted their Lands to them. Upon which they made a 
' Leaſe by their old Name, leaving out theſe Words ex Fundatione Ed. 
eardi ſexti; and the Leaſe was adjudg'd to be good, becauſe the Cor- 
poration was not diſſolv'd by the conveying all their Lands; for tho 
they had none, they might ſtill exerciſe Juriſdiction in confirming Leaſes, 
and the like. A Dean and Chapter as a Corporation may ſue and be 

ſued ; and if they commence an Action, the Defendant may challenge a 

ury-man, who is of Kindred to a Prebendary, one of their own Body. 

hey with the Dean are to conſent to every Grant made by the Biſhop 
in order to bind his Succeſſors; for the Law has not thought it reaſona- 
ble to place that Authority in the Biſhop alone. They are Guardians 
of the Spiritualties during the Vacancy of the Biſhoprick of Common- 
Right t; tho the Uſage of England, is, That the Archbiſhop is the 
Guardian of Spiritualties, during ſuch Vacancy as to Matters of Juriſ- 
diction : For as to Ordination (according to Lindzwood) they may call 
in the Aid and Aſſiſtance of ſome Neighbouring Biſhop. And accord- 
ing to the 257% of Tenry 8. Ch. 21. they have Power as a Dean and 
Chapter, in the Vacancy of an Archbiſhop, to grant Diſpenſations. 

As to the Original of a Dean and Chapter tis certain (I think) that 
anciently Eccleſiaſtical Bodies of Men did reſide with the Biſhop in his 
Cathedral, tho under the preſent Denomination of a Dean and Chap- 
ter ; and thoſe Men were Part of his Family ; and when he dy'd, they 
choſe another in his Room, but they had no peculiar Juriſdiction with 
us here in England during the Saxon Times. But afterwards, when 
they got Poſſeſſions by the Endowments of Biſhops and others, they then 
aſſum'd Titles of Dignity, and obtain'd peculiar Juriſdictions; and ſo 
they were ſtiled Prior and Convent in moſt Places, till King Henry the 
Eighth transform'd them to a Dean and Chapter; and, their legal 
Rights ſtill remaining, they became a Chapter to the Biſhop, or the 
Biſhop's Council. For tis ſaid in the Caſe of the Dean and Chapter 
of * That zn Chriſtian Policy it was thought neceſſary (ſince 
Sects and Hereſies aroſe in the Church) that every Biſhop ſhould be aſ- 
ſifted with a Council, viz. a Dean and Chapter. Firſt, To con ſult - 
with them in deciding difficult Controverſies in Religion, to ww hich 
every Biſhop habet Cathedram. And, Secondly, To conſent to every 
Grant the Biſhop - ſhall make to bind his Succeſſors, as aforeſaid. 
At firſt all the Poſſeſſions were veſted in the Biſhop, but afterwards 
a certain Portion was aſſign d to the Chapter: And, therefore, there 
was a Chapter, before they had any Poſſeſſſons; and of Common-Right 
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the Bithop is Patron of all the Prebendarics, becauſe their Poſſeſſions 
were anciently deriv\ from him. So that as long as the Biſhoprick 
continues the Dean and Chapter (being his Council) remains and has a 
Being. 

After the Death of a Prebendary or Canon, the Dean and Chapter 
ſhall have the Profits of his Prebend or Canonury * And after the 
Death of a Dean of a Free Chapel belonging to the King, the King 
ſhall have the Profits of the Deanery ; for 'tis at the King's Pleaſure, 
whether he will collate a new Dean to it or not}. "Vis likewiſe 
held in our Common-L aw Book, "hat a PDeanery is a Spiritual Pro- 
motion and not 'a Temporal, by all the Judges: And if the Nomination 
and Patronage of a Deanery be at the King's Appointment, or of his 
Heirs and Succeflors, and he appoints a Dean ; yet it does not ceaſe. 
to be a Spiritual Promotion. The King makes all Corporations of 
Deans and Chapters here in Fng/and: And as there are two Founda- 
tions of Cathedrals in England, the Old and the New, the New being 
thoſe which Henry the Eighth on the Suppreſſion of the Abbies, trans- 
form'd from Abbot or Prior and Content to Dean and Chaprer ; fo there 
are two ways of creating theſe D2ans. For thoſe of the old Foundation 
were rais'd to their Dignity much like Biſhops : The King firſt iſſuing 
and granting his Conge d E//ire to the Chapter to chuſe them; and upon 
the Election, and the Royal Aſſent hid thereunto, the Biſhop confirms 
him, and gives a Mandate for his Inſtallation. But thoſe of the new 
Foundation are by a much ſhorter Courſe inſtall'd by Virtue of the 
King's Letters- Patents without either Election or Confirmation. 
Ihe Chapter of a Cathedral Church may be conſider'd in a Two— 
fold Reſpect, iz. either as ſuch in the Biſhop's Life, or elſe as ſuch 
ſede vacante. "Tis certain, that the Chapter cannot during the Biſhop's 
Life-time decree or ordain any Thing which has a Relation to any other 
Perſons than to the Chapter itſelf; becauſe, during his Life-time, the 
Chapter has no general Juriſdiction : But all the Canonifts do agree, 
that the Chapter may during the Biſhop's Life mike Decrees and 
Statutes which ſhall bind the Chapter itſelf, and all its Members or 
Capitulars. But yet the Doctors have doubted, Whether Chapters 
can make ſuch Statutes and Decrees of themſelves without the Biſhop's 


Concurrence. For as the Biſhop is the Head of the Chapter, it. does 


not ſeem according to Law, that the Body ſhould do any 'Thing with- 
out the Head . But in other Reſpects a Chapter ſeems to be a diſtinct 
Body, and to have the Dean as its proximate Head; and as ſuch the 
Chapter may of itſelf make Decrees and Statutes. And thus the Chap- 
ter is ſometimes in Law diſtinguiſh'd from the Biſhop ; and in this Senſe 
the Biſhop is not ſaid to be a Part of the Chapter, tho in other reſpects he 
is the Superiour *. But tho' by the Canon-Law a Chapter cannot in- 
troduce new Cuſtoms, or make new Statutes, nor alter the ancient Cu- 
ſtoms of the Church without the Biſhop's Conſent, if they relate to the 
whole Clergy of the Dioceſs, or the common State of the Church: Yet 
it is the receiv d Opinion and Reſolution of the Doctors that the Chap- 
ter may make Decrees to bind themſelves, and do all other Things of 
leſs Moment, which relate only to the good Eſtate and Government of 


the Chapter without the Biſhop's Confirmation f: But in all Matters of | x. 1. 2. 6. 


great Importance which do concern the Advantage and Well-being of 
the Cathedral Church itſelf, and the Obſervance of ancient Cuſtoms, tis 
neceſſary that the Chapter ſhould have the Biſhop's Conſent, as afore- 
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been here ſaid in relation to the Power of the Chapter in making Statutes 
touching Matters of light Conſequence, as after what Manner the 
Chapter ought to be aſſembled, or how their. daily Diſtributions ought 
to be made, and the like, Felinus urges by way of Objection, that ſince 
a Chapter has no Juriſdiction either great or ſmall, it cannot make any 
Law at all, a Law being an Act of Juriſdiction in a very eſſential man- 
ner. But then Felinus himſelf ſolves this Scruple by ſaying, That tho 
the making of Decrees in the Deciſion of Cauſes and touching ſuch 
Things as relate to Juriſdiction is properly a Matter of Juriſdiction ; 
yet to make a Law or Statute is not a Matter of Juiſdiction, becauſe 
all Corporations and Bodies Politick may make Statutes in relation 
to ſuch Matters as do in a particular manner concern themſelves. 

A Dean is ſaid to be of the Chapter, unleſs he be a Canon, or there 
be a Cuſtom that makes him ſuch ; for otherwiſe only Canons and Pre- 
bendaries do make and conſtitute the Chapter. And the Dean and Pre- 
bendaries of a Cathedral Church ought diligently to gens the Word 
of God not only in their Cathedrals where they live, but even in other 


Churches of the ſame Dioceſs; and, eſpecially, in thoſe Places where 


they have yearly Revenues accruing to them; and if they ſhall neglect 


or omit to do this, they ſhall be puniſh'd by the Biſhop pro arbitrio, 


according to a Book of Canons publiſh'd in the Year 1571. And by the 
ſaid Canons every Dean ought to be Reſident (at leaſt) four times in the 
Year at his Cathedral Church, and keep an entire Months Refidence 
every time \if poſſible) in preaching the Word of God, and maintaining 
Hoſpitality, unleſs he ſhall be hindred by great and urgent Cauſes 
to the contrary, of which he ſhall give Notice to his Biſhop upon every 
Occaſion and "Time of his Abſence. 'Tho' a Perſon be a Dean de Jure 
as well as de fatto; yet neither he, nor any other of the Corporation 
has a negative Voice, but Confirmations and other Grants are good, if 
they are made by the major Part of the whole Chapter or Corporation. 
For the Dean and major Part of the Chapter do make the Corporation 
tho' the reſt diſſent *. Before the Act of Uniformity in Charles the 
Second's Reign, Laymen were made Deans, as the Dean of Durham, 
but this was not common : And it was for this Reaſon that ſome Men 
were of Opinion, that a Deanary was not a Spiritual Promotion ; but 
now no Man is capable of that Dignity but a Clergyman. 

A Deanery conſiſts of two Parts, 27. Officium & Beneficium ; and 
the Officium has two Parts, the one is Dignity and Juriſdiction, and 
the other is Adminiſtration : But ſome Promotions are mere Adminiſtra- 
tions, as that of Prebendaries and Parſons, which are not properly Dig- 


nities, becauſe they have not Juriſdiction g, as an Archdeacon and a 
+ Lib. 5. Tit. 
16.6. 1. Gl. 


Dean has, to whom anciently (according to Lindwood t) the Canons 
made their Confeſſions; and as to the Cure of Souls, they were Sub- 


and in v. De- ject to him. A Dean may make a Subſtitute as to Matters of his Juriſ- 
2 Ca diction, 18. for Corrections, Viſitations, and the like; but not as for 
„ tho other Part of his Office, 2iz. the Adminiſtration : For which Rea- 
*Latch.Rep. ſon he may not make a Deputy to confirm Leaſes, and the like *. 
So that in a Cathedral Deanery there ſeems to be firſt a Dignity and 
Juriſdiction. Secondly, an Office and Adminiſtration ; and Thirdly, the 
Benefits and Profits thereof: Which ſeems very clear, for that a Parſon, 
Prebendary or the like has not a Dignity, but only the Office or Ad- 
miniſtration with the Profits; but a Dean, who has Adminiſtration as 
others, has alſo Juriſdiction and Dignity. A Dean ought: to viſit his 
13 Chapter ; and if a Prebendary be made a Dean, the Prebend is void 
+5 F. 2. F. by Ceſſion f. The Dean is ſuch a Dignitary in the Church, that mw 
| : 4 
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Canon-Law tiles him the more Honourable Part of the Chapter + : + x. 3.8. 3. 
And in a large Senſe a Dean may be rightly ſaid to be the Chief of fg; 8 
any that are of the ſame State and Order; and ſo the Canons of the Glofſ : 
Church of b watt Ve as being Men of greater Dignity, were by 
Honorius and Theodoſius in Latin called Decani *. 8 „C. 1. 5. 4. 
Whenever the Dean and Chapter confirm any Act, to the end that 
ſuch Confirmation may be valid, the Dean muſt join with the Chapter 
in Perſon, and not in the Perſon of a Deputy or Sub- dean only, or in the 
Perſon of a Proctor, who is a Stranger and not one of the Chapter: 
For ſuch a Perſon is incapable of being a Dean's Subſtitute or a Proctor 
to the Dean : And 'tis generally ſaid, that the Common-Law will not. \ 
ſuffer the Members of a Corporation to give their Aſſents by Proxies or 
Subſtitutes f. In a Compoſition for Tithes a Parſon granted an Annuity f 11 H. 4.64- 
to Battle- Abbey, and this Grant was confirm'd by the Biſhop, and the 
Dean and Chapter being Patrons : But by the Deed of Confirmation it 
appear d, That the Dean was abſent, and did not put his Seal there 
unto, but that the Chapter as his Commiſlary did it for him. And 
herein it was held, that tho the Dean might have a Deputy to exerciſe 
his Juriſdiction, yet that ſuch a Deputy cannot charge the Poſſeſſion of 
the Church +. d when the Caſe was that a Leaſe was made by the + Day. Rep. 
free Chapel of Mindſor under the Common Seal, yet the Dean himſelf 47: 
was not Party to the Leaſe, but in his Abſence the Deputy: And, 
to avoid the Leaſe, the Statute of the College was ſhewn, authorizing 
a Deputy to perform and exerciſe the Dean's Office in all Things ; yet 
the Judges held the Confirmation to be void, becauſe the Deputy had 
no Authority to confirm the Leaſe as ſhewn by the College Statutes ; 
and this was chiefly on the Expoſition of the Word Collegium. For 
thereby all the Poſſeſſions of the College are not to be underſtood, but 
only the Seite and Circuit of the College, or the Place of its Situation . Dyer Rep. 
From which Caſe it ſeemingly follows, that if by the Statutes of a 233 b. 
Church the Deputy-Dean may confirm Grants, and join in the making 
of Leaſes, as if the Dean himſelf was preſent, and did the ſame, ſuch 
Grants and Confirmations ſhall be good. 8 
As a Deputy-Dean generally ſpeaking cannot confirm, ſo neither can 
he that is but a meer Commendatory Dean, tho he may with the 
Chapter chuſe a Biſhop ; becauſe he is only a Depoſitary Yet ſuch 
Commendatory Dean may be ſued by that Name, and may take the 
Profits, and exerciſe the Juriſdiction of a Dean; and yet he is not a _ 
Dean compleat f. But if a Dean be elected, and before his Conſecrati- + 7 H. 8. 13. 
on obtains a Diſpenſation to hold his Deanery in Commendam, ſuch 22 In B. R. 
Dean may well confirm, &c. And if he be ttanſlated to another Bi- NY Nep. 93. 
ſhoprick, and after his Election, and before Confirmation obtains a 
Diſpenſation to hold the ſame Deanery i» Commendam with his ſecond 
Biſhoprick, his old Title remains; and Confirmations and other Acts 
done by him as Dean are as good in Law, as if he had never been made 
Biſhop k. Jones Rep. 158 & 187. | „ + Palm. Rep. 
Tho one that is Dean, be Dean de Jure as well as de Fadto; yet neither 4% 
he, nor any other of the Corporation has a Negative Voice in the Chap- 
ter, but Confirmations and other Grants are good if made by the major 
Part of the whole Corporation, as aforeſaid : For the Dean and major | 
Part of the Chapter makes the Corporation, tho the reſt diſſent *. See 14 Hl. 8.29. 
the 234 of H. 8. ch. 7. But tho it is here ſaid, that Confirmations and 21 Er. 
other Grants are good, if they are made by the major Part of the Dean H. b 3a. 
and Chapter; yet as well the other Members conſenting as the Dean 
muſt be Perſonally preſent to give their Conſents; For tis 1 
a 
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ſaid, That when a Corporation paſſes any Intereſt, the Common-Law 
will not ſuffer the Members of the Corporation to give their Aſſent by 
Proctors or Subſtitutes, but that they ought to be Capitulariter Congregati 
in one certain Place ; otherwiſe if they be ſcatter'd in ſeveral Places, 
that which they ſhall do, ſhall not be ſaid to be the Act of the Corpo- 
ration, but the Deed of them in their ſingle and private Capacity, and 
ſhall not bind. Yet it was agreed, that the Dean and Chapter are not 
confin'd to the Chapter-Houſe, but may aſſemble and make their Acts 
*.:E.4 26. in any other Place, provided it be a Place certain *. And as the major 
Ns Fa 23. Part of the Corporation muſt give their Conſents to Confirmations and 
Dav. Rep. 48. other Acts in one and the ſame Place, ſo they muſt do it at one and the 
ſame Time, and not ſcatteringly, or on ſeveral Days: For the Con- 
| ſent of the Chapter or Corporation being expreſſed by their putting 
their Seal to the Deed of Confirmation or other Act, it ought to be ſet in 
the Preſence of the major Part ; and if the major Part be not then pre- 
ſent when the Seal is thus put, what is then done is void for want of 
the Conſent of the major Part of the Chapter ; and in ſuch a Caſe the 
particular Conſents of their Members given after ſhall not make it 
good, Alſo the Majority of their Members being aſſembled, they ought 
to give their Voices and Conſents ſingly and diſtinctly, and not in a 
confus d and uncertain manner; and when ſuch Conſent is given, it 
ought to be expreſs'd by ſetting their Seal to the Deed of Confirmation 
+ Day. ut ſup. or other Grant f. | 

When a Dean of a Cathedral makes a Grant or Leaſe of any of his 
Poſſeſſions, of which he is ſolely ſeiz'd, to bind his Succeſſors, which 

wants Confirmation, this (as aforeſaid) muſt regularly be confirm'd b 
the Biſhop and Chapter of the ſame Church, and not by the King, tho' 
he be Patron of ſuch Deanery. But there is fome Doubt, Whether the 
Biſhop's Confirmation be neceſſary to ſuch Grants? And J find it laid 
down as a Rule in Law, that both the Biſhop and Chapter's Confirma- 
tion is neceſlary in all Leaſes and Grants by the Dean, as above-men- 
4 Fitz. N. B. tiond ; and what Fitzherberts ſays t, That the Biſhop and Chapter are 
Tit. fx A- in Law look'd upon but as one Body, ſeems to favour this Opinion: 
ſea]. Copitnts For tis reaſonable, that the whole Body ought to conſent to the grant- 
ing their Poſſeſſions, and not the Biſhop, who is the Head of the Body, 
ſhould be unconcern'd therein. And likewiſe becauſe the Poſſeſſions of 
the Dean are faid to be derived from, and carv'd out of the Biſhoprick ; 
*17E.3-42-b. and the Biſhop de Jure is ſaid to be the Patron of the Deanery * ; 
| which are all ſtrong Arguments for the Biſhop's Confirmation. Yet I 

have not met with any Book-Caſe, that expreſſy warrants this Opinion 
laid down by the Parſons Counſellor t, but rather the contrary, vg. 
That the Confirmation of the Chapter without the Biſhop is ſufficient 
to make good the Dean's Grants or Leaſes that need Confirmation + : 
+ Dyer Rep. Therefore Quere, and ſee Regiſt. Original. 230. But if ſuch Deanery 


1 Fol. 124. 


40. 273-349 be merely Donative, then the King's Conſent and Confirmation is to 


Plowd. 538. be obtain d: But whether the King's Confirmation without the Chapter 
in ſuch Caſe be ſufficient, Quære. ; | | 
The Dean of J/e//s might anciently have paſſed his Poſſeſſions belong- 
ing to his Deanery with the Aſſent of the Chapter; without the 
Biſhop's Confirmation ; and after this the Deanery of Wells was ſur- 
render d by the Dean thereof, with all the Poſſeſſions thereunto belong- 
ing, and ſo diſſolv d: And by Act of Parliament this Diſſolution was 
confirm d, and a new Dean erected ; and the Nomination (by Letters 
Patents) of a new Dean and his Succeſſors given to the King and his 
Succeſlors, And it was alſo thereby enacted, That the new Dean and 

| his 
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his Sueceſſors might grant, demiſe and part with their Poſſeſſions in the 

ſame Manner and Form as the ancient Deans might, and uſed to do ; 

And in this Caſe it is not needful to have the Biſhop's Confirmation of 

a Grant made by the new Dean, but of the Chapter only; for that his 

Confirmation of the Grants of the old Dean was not neceſſary; neither 

is the King's Confirmation of the new Dean's Grants neceſſary, becauſe 

this Deanery (it ſeems) was not a meer Donative before the Diſſolu- 

tion thereof, and by the Statute the new Deanery is made to be of the 

ſame Nature as the old Deanery was *.  ® DyerRe 
The. Civif and Canon-Laws chiefly take Notice of three Sorts of 273-1: Rolls 

Deans only. The firſt were thoſe that were in the Army ſet over ten . 478. 

Soldiers t; and were by another Name, according to Vigetius and Mo- f C. 12. 29 

dleſtinus, in Latin ſtiled Caput Contubernii. Afterwards the Word De- ber tot. 

canus was extended to an Eccleſiaſtical Dignity #, which included the ; x. 

Arch-Pricſts; who (perhaps) according to their firſt Inſtitution, were 

ordain'd and appointed to preſide over ten Clergymen, and retain'd the 

ſame Name, tho' the Number of Clerks in a Cathedral Church was af- 

terwards augmented and increasd * ; and this was called the Dean of *5oDift.c.68* 

a Cathedral or Collegiate Church, as aforeſaid. The third Sort of Dean 

was he, whom we ſtile a Rural Dean t, of whom I ſhall treat under the +X. 3. 39. 6. 

next Title. There are alſo ſome Deans in Fng/and without any Juriſ- 

diction ; only for Honour ſo ſtiled ; as the Dean of the Royal Chapel, 

the Dean of the Chapel of St. George at Windſor: And ſome Deans 

there are without any Chapter, yet enjoying certain Juriſdictions, 

as the Dean of Croydon, the Dean of Battel, the Dean of Bocking, Ge. 

In the Cathedral Churches of St. David and Landaf there never has 

been any Dean, but the Biſhop in either is Head of the Chaprer ; and 


in the Biſhop's Abſence, in the Chapter at St. Davids and Landaf, 
the Archdeacon. 


2.28.55. 


Rural Deans and their Offices. 


RA Deans, according to Tnnocentins, are ſaid to be 
ieee ſuch Perſons as have ſome certain Offices and pas par Same 
NN WL +» a 

IR in the Church under Biſhops and Archdeacons, and common- 


15 FR 


Gees ly belonging to them in reſpec of Nomination and Appoint- 
ment; and, therefore, the Admiſſion and Amotion of them do 
uſually belong to the Biſhop and Archdeacon both, and their Office is Tem- 
porary and not Perpetual. But 70%. 4nan. is of another Opinion, ſaying, 
That Rural Deans are call'd Arch-Presbyters, or Arch-Prieſts ; and be- 
ing Perpetual, cannot be remov'd without ſufficient Cauſe ſhewn * : « ,,q. 6. J. 
And he calls ſome of them by the Name of Teſtes Synodales. It was x. 2. 21. 7. 
the Buſineſs and Office of Rural Deans to execute and tranſmit the | 
Citations in Eccleſiaſtical Cauſes, as we may fully read and obſerve in 
Lindwood's Provincial Conſtitutions + ; and they were to take an Oath 
every Year, That they would not give a Certificate to any one, unleſs it 
were on a Citation of the Adverſe Party rightly and duly made at 
the proper 'Time and Place, Ss 

F ff Tis 
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Tis likewiſe provided by a Provincial Conſtitution, That for the 
future no Rural Deans ſhall preſume to hear or take Cognizance of any 
Matrimonial Cauſe, either in order to join or diſſolve a Marriage, on 
Account of their Office or under a Pretence of any Cuſtom whatever ; 
becauſe the Plea in both Caſes is de Federe Matrimonit, and concerns 
the Validity of it f: And, conſequently, they cannot hear Incident 
Cauſes or ſuch Matters are as Acceſſary thereunto +. And as they can- 
not hear or examite ſuch a Cauſe : So, conſequently, they cannot de- 
cide the ſame ; becauſe if that is prohibited which is leſs, that is like- 

X. 4. 24.1, Wiſe 4 fortiori prohibited which is greater . By the Canon-Law 
X. 4. 20. 3. Rural Deans cannot preſcribe to have Juriſdiction in Matrimonial 
Cauſes, either in Regard of their Office, or under any Pretence of Cuſtom, 

for as they are not Perpetual; and as whatever they do is not done in 

their own Name, they cannot preſcribe to have Juriſdiction on the 

. 1-6. 7- Foundation of Cuſtom : Nor have they any Juriſdiction from ſuch 
9 % as do make or conſtitute them Rural Deans ; fince they do not 
deſign to give this Power to them. And another Reaſon is, be- 

ſees theſe Rural Deans are generally ignorant and unskilful in the 

Law. TT | 


Of Degradation, Depoſition, and Deprivation, &c. 


Ils a great Scandal and Diſgrace to the Church to have 
wicked and incorrigible Miniſters belonging thereunto ; 
and, therefore, all ſuch Perſons ought deſervedly to be 

remov'd from thence “, as the unjuſt Steward in the Goſ- 
BI pel was from his Stewardſhipf: And this kind of Puniſh- 

ment the Canoniſts ſtile by the Name of Depoſition, De- 
gradation or Exauctoration; which is nothing elſe but the removing of 

a Perſon from ſome Degree, Dignity or Order in the Church; and the de- 
priving him of his Eccleſiaſtical Preferments. But the Canonifts in Strict- 
neſs of Speech make a Diſtinction between Degradation and Depoſition : 
For the Word Degradation is commonly aa to denote a Depriva- 
tion and Removing of a Man from his Degree; but the Word Depe/ition: 
properly ſignifies a ſolemn depriving of a Man of his Clerical Orders by 
the way of a Sentence ; and this Puniſhment of Degradation or Depo- 
ſition, is ſometimes inflicted by an Eccleſiaſtical and ſometimes by a 
Lay Judge, according to the Civil- La, tho' only by an Eccleſiaſtical 
Judge according to the Canon-Lasv. 

Now Degradation or Depoſition in the general Senſe of theſe Terms 
is Twofold, 21. Actual and Verbal. The firſt is, when a Man is de- 
priv'd of his Orders, and this is properly called Exauttoration or Degra- 
dation ; and, therefore, this can only be executed againſt a Clerk in 
Holy Orders : But a gerbal Depoſition, in other Terms called a real 
Degradation, is a Deprivation or Removing of a Man from his Office 
* X.4.41.14, and Benefice, together and at the fame time *, or elſe ſeparately t, 
t X.5.49-27- which (according to the Canom-Law) no one can do but the Biſhop 

| alone, and that not without ſome Crime or other alledg'd and prov'd 
: or 


* X. 5. 1. 24. 7 , 
Luk. ch.16, 48 


+ X.5.34-15- 
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or (at leaſt) confeſs d. For if a Man cannot diſcharge his Office, or 

ſupply his Benefice as he ought to do on the Score of ſome Supervening 

Infirmity) in his own Perſon, he ought to have a Coadjutor aſſign'd him, 

and ſhall not be depriv'd or depos'd for this“. Cyril in his Letter to , O. u 1. 

John of Antioch, quoted in Gratian's Epitome, gives us ſeveral Inſtances 13. 17 & 18. 

of Biſhop's depos'd, and afterwards reconcil'd or reſtor'd to their former 

Churches. It has been a Queſtion among the Canoniſts, How many 

Biſhops ought to be preſent and aſſiſting at a Degradation? And 'tis 

ſaid, That if the Perſon to be degraded be a Biſhop, twelve Biſhops 

ought to be 33 and intervening thereat: But if he be only a Pres- 

byter, then fix are ſufficient ; and if he be only a Deacon or Sub- deacon, 

three are enough ; and if he be merely a Clerk in the leſſer Orders, then 

his own proper Biſhop may degrade him. And 'tis to be obſerv'd, That 

if ſuch Biſhop's diſagree among themſelves in pronouncing Sentence, the 

major Part of them thall be ſufficient to do it, according to the common 

Opinion of the Doctors. What I ſay of the Number of Biſhops ought 

to be underſtood, That they only proceed, when, after a cerbal 
Depoſition of this Kind, they come to an attual Depoſition : But 
when a verbal Depoſition is not made, to the end that an attual 
Depoſition or Degradation ſhould enſuc, then his own proper Biſhop 

alone may verbally depoſe or degrade a Clerk. Nay, at this Day by 

the Council of Trent, when the Proceſs tends to an aftual Degrada- 

tion, a Biſhop alone, with the Advice of his Parochial Clergy, may 

degrade him. 

By the Papal Law a Leprous Perſon is deposd from the Adminiſtra- 

tion of his Benefice, but not from his Benefice it ſelf, on the Account of 

grave Scandalum f. But Abbots renderd unprofitable, and who can + x. 3. 6. 4. 

not execute their Office according to their Duty, ought to be remov'd 
entirely from thence, according to the Imperial Conſtitutions of /u/cu- 

tinian, Theodoſius and Arcadins, touching Judges and ſuch as hare 
the Adminiſtration of the Commonwealth *. And the Papal-Lazw 

carries this Matter of Depolition ſo far, That the Pope may, accord- 

ing to that Law remove even the Emperor himſelf from his Imperial 
' Dignity, if he becomes unprofitable to Church and State, and another 

ſhall be ſubſtituted in his Room : And he may do the like, if the 
Emperor be a Tyrant, or an incorrigible Perſon, or a Pagan, a Perſe- 

cutor of the Church, or a Perſon guilty of Hereſy, Perjury, and the 
like Crimes f. Pope Alexander the Third lays it down as a Rule in , _ 

Law, That Clerks making a Judicial Confeſſion, or convicted by legal T z 652. 

Proof of certain Crimes, that deſerve Suſpenſion or Deprivation, may 15 Q. 6. 3. 

be ſuſpended from their Office, remov'd from their Orders, and depriv'd 

of their Benefices by their own proper Biſhop : And the Abbot ob- 

ſerves, that ſnch a Suſpenſion or Removal is a perpetual Deprivation. 
This is the greateſt Puniſnment that can be inflicted in the Eccleſiaſti- 

cal Court; and, therefore, it is never inflicted but in Caſes directed 


* OC. 1:36. 3. 


241+ 4 * ; . - 
by Law for ſome very grievous Offence *, which we call , 50 pig. e 
ENOY MOUS. 7 - 6. & 28, 
Degradation according to the Canon-Law may be effected two 4, 55 5 6. 


ys, viz, either ſummarily, as by Words; or ſolemnly, as by deveſting 
the Party degraded of thoſe Ornaments and Rites, which were the 
Enſigns of his Order or Degree. But in Matters Criminal Princes have 
anciently had ſuch a tender Reſpect for the Clergy, and for the Credit 
of the whole Profeſhon thereof, that if any Man among them com- 
mitted any Thing worthy of Death or open Shame, he was not cxecu- 
ted or exposd to publick Diſgrace till he had been degraded by e 

| | Biſhop 
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* Ridley s 
View, &c. p. 
2. c. 2. Sect. 3. 


I X. 1. 6. 12. 
K. 1. 11. 4. 


+ Dyer Rep. 
293. 1. And. 
16. 5. Cok. 


102. 


*21 Eliz. c. 6. 


2 H. 4. 37. 


1 Paſch. 3. 
Car. 1. B. R. 
+ Crok. Jac. 


37. 


* 1 Lliz. c. 2. 


+13 Eliz. c. 12. 


*14Car, 2. c. 4. 


* X. 3. 1. 14. 
Brovnl. Kcp. 


37. 
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Biſhop and his Clergy ; and thus he was executed and brought to Shame 
not as a Clerk; but as a Lay Malefactor: Which Regard towards 


Eccleſiaſticks in reſpect to the Miniſtry, Ridley obſerves to be much more 


ancient than any Popiſh Immunity *; and is ſuch a Privilege as the 
Church in reſpect of ſuch as once waited on the Altar, hath in all 
Ages been honourd with. | 

As to Deprivation, or what the Canoniſts term a verbal Depoſition, 
it is a Diſcharge of the Incumbent of his Dignity or Miniſtry, on ſuffici- 
ent Cauſe againſt him alleg'd and provd 2 aforeſaid); for by the 
Canon-Law this Puniſhment is alſo extended to Dignitaries as well as 
benefic'd Clerks, that deſerve the ſame}: And tis ſometimes in Law 
call'd a Privation or loſs of the Military Girdle. All the Cauſes of 
Deprivation may be reduc'd to theſe three Heads, 21g. To a Want of 
Capacity, Contempt, and Crimes, But more particularly 'tis evident, 
that the more uſual Cauſes of this Deprivation are ſuch as theſe, vis. 
a mere Laity or want of Holy Orders #, according to the Church of 
England, Illiterature, or Inability for the Diſcharge of that Sacred 
Function, Irreligion, groſs Scandal ; ſome heinous Crime, as Murther, 
Manſlaughter, Perjury, Forgery, Cc. Villany, Baſtardy, Schiſm, Hereſy, 
Miſcreancy, Atheiſm, Simony “, illegal Plurality t, Incorrigibleneſs and 
obſtinate Diſobedience to the approv'd Canons of the Church, as alſo to 
the Ordinary #, Nonconformity, Refuſal to uſe the Book of Common- 
Prayer, or adminiſter the Sacraments in the Order there preſcrib'd ; the 
Uſe of other Rites and Ceremonies, Order, Form, or celebrating the 
ſame, or of other open and publick Prayers; the preaching or publiſh- 
ing any 'Thing in Derogation thereof, or depraving the ſame, having 
formerly been convicted of the ſame Offence*; the not reading the 
Articles of Religion within two Months next after Induction, accord- 
ing to the Statute f; the not reading publickly and ſolemnly the Morn- 
ing and Evening Prayers appointed for the ſame Day according to the 
Book of Common Prayer within two Months next after Induction on 


the Lord's-Day ; the not openly and publickly declaring before the 


Congregation there aſſembled his unfeign'd Aſſent and Conſent (after 
ſuch Reading) to the uſe of all Things therein contain'd, or in Caſe of a 
lawful Impediment, then the not doing thereof within one Month next 
after the Removal of ſuch Impediment * ; a Conviction before the Or- 
dinary of a wilful maintaining or affirming any Doctrine contrary to 
the Thirty nine Articles of Religion; or a perſiſting therein without Re- 
vocation of his Error, or a Re- affirmance thereof after ſuch Revocation ; 
likewiſe Incontinency, Drunkennefs after Monition +, and forty Days Ex- 
communication: 10 all which we alſo add, Dilapidation ; for Dilapida- 
tion was anciently a juſt Cauſe of Deprivation, whether it was by de- 
ſtroying the 'Timber-Trees, or committing Waſte on the Church-Lands, 
or by pulling down or ſuffering to go to Decay the Houſes or Edifices 
belonging to the ſame f, as appears by Lyford's Caſe in Cotes Rep. 
pt. 11. p. 40 C 49. as alſo in the Biſhop of Salisbury's Caſe h. Con- 


viction of Perjury in the Spiritual Court according to the Eccleſiaſtical 


Laws, which tho it be (as aforeſaid) a juſt Cauſe of Deprivation, 
muſt yet be ſignified by the Ordinary to the Patron : So likewiſe muſt 
that Deprivation, which is causd by an Incapacity of the Party in- 
ſtituted and inducted for want of Holy Orders . It is alſo a juſt Cauſe 
of Deprivation, if an Incumbent neglects or refuſes to take the Abju- 
ration-Oath for three Months after Inſtitution and Induction into a Be- 
nefice or Dignity in the Church, Non-payment of 'Tenths demanded- at 


the Church, or Parſon's Houſe by the Collector“, and not paid then, 


or 
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or within forty Days after, and the Biſhop certifying this Default into 
the Exchequer, | | 
But no one ought to be depriv'd of his Benifice, or depos'd of his Or- 
ders in the Church, till ſuch Time as Cognizance his been had and ta- ID 
ken of the Cauſe before ſome competent Judge“; nor ought any one Fs 
to be depos'd, unleſs it be for notorious Offences; and enormous Sins + ; f X. 5. 1- 18: 
nor ought any one to be deprivd or depos d, if the Witneſſes produc'd 
againſt him for his Conviction do only depoſe touching their Cre- 
dulity *. But if a Perſon ſhall, after ſuch Depolition, Suſpenſion ot + x. 3. 1. 27. 
Degradation, celebrate Divine Service in the Church, and ſhall not de- 
fiſt on an Admonition to the contrary, he ſhall be excommunicated, 
and cut off from the Body of the Church“. In the Times of Popery | 
here in England Marriage in the Incumbent was held tobe a juſt Cauſe * . 27.8. 
of Deprivation, which I had forgot to mention in the aforegoing 
Paragraph. Eb: | | 
In all Cauſes of Deprivation, where a Perſon is in actual Poſſeſſion 
of an Eccleſiaſtical Benefice, theſe Things muſt concur, i. Firſt, The 
| Perſon muſt be cited or admoniſh'd to appear. Secondly, A Charge 
muſt be given againſt him by way of Libel or Artitles; to which he is 
to give an Anſwer. Thirdly, A competent time muſt be aſſign'd for 
Proofs and Interrogatories. Fhurthly, The Perſon accus'd ſhall have 
the Liberty of Council to defend his Cauſe, to except againſt Witneſſes, 
and to bring legal Proofs againſt them: And, Fifrhly, There muſt be a 
ſolemn Sentence read by the Biſhop, after hearing the Merits of the 
Cauſe, or Pleadings on both ſides. And theſe arc the Fundamentals of 
all Judicial Proceedings in the Eccleſiaſtical Courts, in order to a De- 
privation: And if theſe Things be not obſerv'd; the Party has a juſt 
Cauſe of Appeal, and may have a Remedy in the Supetiour Court. 
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of Degrees of Kindred. ; 


263309 Degree in reſpect of Kindred is nothing elſe but that Di- 
N WS W; ſtance of Relation which one of the Kindred bears unto 
A another; or according to 70%. Andreas it is ſaid to be 4 
PARA Habitude or Meaſute of the Diſtance of Perſons, whereby 
ve e know in what Diſtance of Agnation or Cognation (for 
thus the Civiliaus and Canomiſts diſtinguiſh Kindred) two 
or more Perſons differ from cach other. And they are called Degrees 
ad ſimilitudinem Scalarum, that is to ſay; after the manner of Steps 
or Rounds of a Ladder, whereby we climb up to high Places, and go. | = 
down again by this Means, as from one Step to the next. By the Civil ﬀ 
and Canon-Law there are ſo many Degrees in the Line of A/cendants [4 
and Deſcendants as there are Perſons; except one. Therefore the Son | | 1 
is ally d to the Father in the firſt Degree, the Nephew, or Grandſon, to 1 
the Grandfather in the ſecond Degree, and the Great Grandſon to the 
Great Grandfather in the third Degree, and ſo onwards ad infinitum. 
But in an equal Collateral Line, that is to 5 when each Perſon is di- | 
ſtant from the common Stock in =_ ſame Degree ; then in — | 
| 6 g 8 | e- 
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Degree the one is diſtant from the common Stock, in the ſame Degree 
of Kindred they are both equally diſtant from each other. But in the 
unequal Collateral Line, that is to ſay, when one is diſtant from the 
common Stock in a more remote Degree than the other ; then in what 
Degree ſoever he is remoter diſtant from the common Stock, in the ſame 
Degree they are diſtant from each other: Nor is there any Diſpute in 
reſpect of theſe Rules among the ancient Profeſſors of the Canon- Lato, 
tho Hoſtienfis ſeems to depart from this third Rule ina certain Cafe ; and 
Duaren endeavours to defend his Opinion. But notwithſtanding what is 
ſaid, Degrees are computed one way by the Civih-Law and another may 
by the Canon-Law ; the Civil- Lat only eſtabliſhing one Rule for theſe 
Lines, eig. Quod quot ſunt Perſons, demptd und; tot ſunt Gradus. But in 
Popiſh Countries, where the Canon-Law prevails more than it does 
here in England, the Computation of Degrees in all Matrimonial 
Cauſes is wont to be made according to the Rules of that Law, be- 
cauſe it brings Griſt to the Mill by way of Diſpenſations. But between 
Aſcendants and Deſcendants neither the Cie nor Canon-La make any 

ifference in the Computation of Degrees. Thus far of Degrees in Point 
of Matrimony and Succeſſion to an Inteſtate's Eſtate. 

But there is another Diſtinction of Degrees, which we call Eccleſia- 
ſtical and Schulaftical Degrees: The firſt is ſaid to be in the Church, 
and the ſecond in ſome Univerſity or School of Learning. And in this 
reſp*& a Degree is defined to be a State or Dignity therein; becauſe 
the Perſons do Step by Step proceed and aſcend unto ſuch State or Dig- 
nity *: And among Eccleſiaſtical Degrees in the Romiſb Church there 


Rt. per arc the greater and leſſer Degrees of Orders, as hereafter mentioned un- 
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Of Denunciation, and the ſeveral Kinds theredf. 


FI; AVING already under the Title of Accuſation obſery'd, 


Ne VI < 
n 


N 
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That there are three Ways of Proceeding in Criminal 
By Cauſes, . By Accuſation, Denunciation and Inquiſition, 
according to the Cizi/ and Canon-Law, I ſhall here under 
this Title treat of the ſecond Method of Proceeding Fudj- 
| cially in Criminal Cauſes, viz. By Denunciation. Now 
Denunciation is Threefold, iz. Judicial, Evangelical and Canonical. 
And again Judicial Denunciation is diſtinguiſh'd into two Parts, 212. 
Publick and Private. Publick is that, when ſome Crime is deduc'd 
and brought into Court ad Publicam Vindictam on the Report and 
Preſentment of ſome Officer or other Private Perſon ; and the — on 
ſuch previous Report or Denunciation afterwards makes an Enquiry into 
ſuch Crime; and, according to Andreas de Iſerne*, this Kind of 
Denunciation is like unto Accuſation, only with this Difference, 
viz. That the Denunciator does not inſcribe himſelf, nor make 
himſelf a Party in Judgment as the Accuſer does f; noris a Moni 
tion required in this Denunciation, according to Speculator # Private 
Judicial Denunciation is that, which is made ad Privatum Intereſt, 
: SR and 
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and for the Advantage of a Private Man; as when any Child or Ser- 
vant is under Oppreſſion from his Father or Maſter ; and it is the ſame 
Thing in every other Perſon oppreſs'd by one that is more Powerful 
than himſelf, and in miſerable Perſons aggriev'd : For they may de- 
1 preſent this Matter Judicially in order to have Relief from 
the Judge. | 

The ſecond Kind of Denunciation whereby we come at Judicature in a 
Criminal Cauſe, is that which the Lawyers call Eenangelicul; and this 
is very remarkable, becauſe many Inconviencies are thereby repair'd, 
which are deſtitute of the Aid of the Cizil-Law ; and according to 
the Abbot, it is ſo ſtiled, becauſe it had its Riſe and Beginning from 
the Goſpels of St. Matthew * and St. Luke t. If thy Brother ſhall 
** troſpaſs againſt thee, go and tell him his Fault between thee and 


* him alone ; and if he ſhall hear thee, thod ſhalt gain thy Brather, ! 


* But if he will not hear thee, then take with thee one or two more, 
* that in the Mouth of two or three Witneſſes every Word may be 
<« eſtabliſh'd. And if he ſhall negle& to hear them, tell it unto the 
* Church.' And this is Eeangelical Denunciation, whereby we come 
at the Church, or the Evangelical Judge, by ſetting forth in a Libel or 


211 


* Ch. 18. i 
15 16. 17. 
h. 17. v. 
3. 4 


Articles, after what manner he has offended, and acted contrary to 


good Conſcience, whereupon after two Admonitions let him denounce 
him to the Church, that the Church may correct and reform him 
from his Sin; and, conſequently, compel the Reſtitution: And he 
ought to declare in his Articles, that the Offender has had two previous 
Admonitions according to the Goſpel, becauſe otherwiſe according to 
Speculator, this Denunciation is not valid. To this kind of Denunciation 
every Perſon is admitted, tho' he be infamous; unleſs he perſeveres 
and continues in his Crime. But yet no Perſon is obligd to this kind 
of Denunciation, but as he is bound to other Acts of Piety : For the 
principal Effect thereof is the Salvation of a Man's Soul; and as ſuch it 
does require a ſolemn Order and Form of Law. | 

The third Kind of Denunciation is what we call Canonical, becauſe. 
it was introduc'd by the Canons of the Church; and this is alſo 'Two- 
fold, ci. Special and General, The firſt is that which is made by 
him, whoſe Intereſt it is to have a good Parſon of his Pariſh, a good 


Subject, Pariſhioner, and the like, and this is only made propter pro- 


prium Intereſſe, viz. to the end that ſome Perſon or other be remov'd 
a Beneficto * ; becauſe a Right accrues to me in ſuch a Benefice ; and 
herein three Monitions, or a peremptory Citation, is required. A 
general Canonical Denunciation is that which is made touching ſuch a 
Matter as properly belongs to the Eccleſiaſtical Court, 212. For that 
a Subject denounces his Superiour or ſome criminal Prelate for Male- 
Adminiſtration, a wicked Life, and the like; or ſome that have been 
lawfully join'd together in Matrimony f. And herein a trina Monitio, or 
a peremptory Citation is neceſſary ; and the Judge herein does not pro- 
ceed, unleſs it be made in an Eccleſiaſtical Matter or Cauſe. As when 
two Perſons are willing to contract Matrimony, and a third Perſon de- 
nounces an Impediment of Conſanguinity to the Church, or any other 
the like Impediment 1. But no one is obliged to denounce another to 
his own Diſadvantage, unleſs the Good of the Community be like to 
ſuffer by concealing his Crimes ; as in the Caſe of High-Treaſon, and 
the like. For a Son is not bonnd to denounce his Father; nor a Wife 
her Husband, unleſs the Neceſſity of the State requires, or the Perſon has 
taken an Oath to denounce all Crimes committed within ſuch a Diſtrict, 
as Churchwardens ſwear to do. es 5 


i. I» 
X. 5. 3. 31. 


1 2 4. 2. 13. 
X. 4. 3. 3. 


+ X. 2. 1. 13. | 
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E 


Of Difſamation or Defamation, and the Cognizance 
thereof. 


ASE Ifamition, or Defamation, properly ſo called, is the utter- 
E ing of reproachful Speeches, or contumelious Language of 
any one, with an Intent of raiſing an ill Fame of the Party 
thus reproached ; Defamare eſt in mald fama ponere, Rude 
| ing to Bartoſus* And this extends to Writing, as by defa- 
matory Libels; and alſo to Deeds, as by reproachful Poſtures, Signs 
tLib. 5. Tit. and Geſtures. See Lindwood f. And for the moſt Part it proceeds of 
3 % Malice, implying either Matters of Crime or Defeit ; ſo it generally 
Gf. aims at ſome Prejudice or Damage to the Party defam'd. Whatever 
Cognizance the 'Temporal Laws of this Realm do take of Defama- 
tions by Virtue of Prohibitions and Actions on the Caſe ; yet it will 
not be deny d, but that the Cognizance, when they are duly proſecuted, 
roperly belongs to the Eccleſiaſtical Court; eſpecially, where the Mat- 
W . 5 a nz LM br wing 4 ; 
ter of the Defamation is merely Eccleſiaſtical. For tis recorded by an 
ung, Ancient Statute of the Realm t, that Defamation ſhall be try'd in the 
hog E. Spiritual Court. And again it is ſaid *, That Prelates ſhall corrett 
* Artic.Cler. this Crime by Corporal Pennance, the King's Prohibition notepithſtaud- 
9. Fama. ing: But if the Offender will redeem the Pennance with Money, the 
Ml Prelate may reccice the Money, tho the King's Prohibition be 
ſhewn. | 

+ 23H. > By the Preamble alſo of the Statute for Citations t, 'tis plainly in- 
ferrd, That Defamations belongs to the Cognizance of Eccleſiaſtical 
Juriſdiction; provided they be duly proſecuted according to Law. It 
likewiſe. appears by the Books of the Common-Law throughout the 
Arguments made in the great Caſe of Prohibitions, in the Time of 
F. 12. H.). King Henry the Seventh +, That the Suit of Defamation does here- 
fol. 22. unto belong. For there both by the Serjeants that oppos'd the Conſul- 
tation, as well as others, and by the Judges that granted the Conſulta- 
tion, it was yielded that the Puniſhment of Hauder or Defamation 
did appertain to the Spiritual Law, if the Original Cauſe was Defa- 
mation. And whereas there is a Provincial Conſtitution in Lindwoed, 
that decrees 4 Slanderer or Defamer of another to be ipſo fatto ex- 
Reg. p. 49. Communicated, this is allow'd by a Conſtitution in the Regiſter *, to be- 
* long to the Eccleſiaſtical Court: And tis there added to this effect, 
viz. $i in Cauſd Diffamationis ad penam Canonicam im ponendam a- 
gatur, tunc ulterius licitè facere poteritis, quod ad forum Eccleſis no- 

veritis pertinere, prohibitione noftra non obſt ante. 
A Perſon ſued another in a Cauſe of Diffamation in the Eccleſiaſtical 
+ Reg. p. 51. Court t, and failing in his Proofs, the Defendant was abſolv'd, and the 
* Plaintiff condemn d in Expences of Suit to him. But the Plaintiff to hinder 
the Execution of the Sentence, and to eſcape without the Payment of 
thoſe Expences, procur d a Prohibition: Vet, upon debating the Matter, a 
Conſultation was herein alſo awarded. So we ſee, that both the Ake, 
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and the Acceſſary Cauſe to be of Eccleſiaſtical Cognizance. But 
touching Diffamation, for which a Suit is commenc'd in the Eccleſiaſti- 
cal Court, it was refolv'd, 'That the Matter muſt be merely Spiritual, 
and determinable only there: For if it concerns any Matter, which is 
determinable at the Common-Law, the Eceleſiaſtical Judge has not Cogni- 
zance thereof +. Brook in his Abridgment of the Law“ ſeems to ſay, That 
no Diffamation at all is of Eceleſiaſtical Cognizance, and a Book-Caſe in 
Henry the Fourth's Reign not thoroughly conſider'd gave Occaſion to this 
great Miſtake : But the Truth is, that by that Caſe it is only meant, That 
ſuch Diffamation as ariſes on a "Temporal Matter is not of Eccleſiaſtical 
Cognizance ; Which is the firſt Exception of the General Rule ſet down 
in the Statute of Circumſpetti agatis ; where tis ſaid, That Diffamati- 
on ſhall be tryd in the Spiritual Court. And that the ſaid Caſe is to 
be reſtrain'd to ſuch Diffamation, will plainly appear to him that con- 
ſidets the Scope of Hangford's Argument f. The Vicar of Saltaſb had 
given an Oath before the Pope's Co//ettor in Confirmation of an Obli- 
_ gation made by him. The Dean of }/7ndſor ſued the Vicar before the 
Collector, pro Læſione fidei ; and hereupon the Vicar purchasd a Prohi- 
bition. e in Maintenance of this Prohibition argued, That the 
Perjury could not be ſued in the Eccleſiaſtical Court, becauſe it aroſe 
on a Temporal Matter: Adding, for Proof of his Argument, That he 
himſelf had a Prohibition on the like Reaſon ruled for him, and againſt 

the Archbiſhop of Canterbury +, par Attachment ſur Prohibition &c, 
de ceo que il ſuiſt en Court Chriſtian, pur Diffamation. But the Matter 
was not then ruled againſt the Archbiſhop „imply for ſuing Diffamation 
there, but for ſuing of ſuch a kind of Diffamation. For elſe this would 
not have fitted the Purpoſe of Hangford's Argument: B:cauſe it being his 


21 3 


4Cok.g.Rep. 
p. 20. 

* Jit. Con- 
ſultation. n. 2. 


& alibi. 


I M. 2. H. 4. 
fol. 15. 


5H. 14. 3. 


Buſineſs to prove that a Læſio fidet ariſing on a 'Temporal Cauſe might 


not be ſued in an Eccleſiaſtical Court, he could make no Colour .of that 


Aſſertion or Argument of his, by alledging of a Judgment, that no 
Diffamation at all might be proſecuted there, ſince there is not the like 
Reaſon. And, therefore, as the Laſto fei aroſe upon a "Temporal 
Cauſe, ſo did the Diffamation there mentioned; for which a Prohibiti- 
on lay without a Conſultation. 

That Diffamatory Words touching a "Temporal Cauſe may not be 
ſued in the Eccleſiaſtical Court, we have alſo Prohibition in the Re- 

giſter *, without any Conſultation granted. For whereas one gave Evi- 
| dence in an Inquiſition made by the King about his Exchange at Vr. 
And the Party being affected therewith, ſued the Witneſs (for diffa- 
ming him) in the Eccleſiaſtical Court; and hereupon the Witneſs brought 
a Prohibition, becauſe the Matter was a Temporal Cauſe. And 'tis 
likewiſe enacted by a Statute of the Realm +, that a Prohibition ſhall 
lye, if a Man be Cad in the Eccleſiaſtical Court for Diffamation; be- 
cauſe he has indicted another. There is alſo another Reaſon, why ſome 
Diffamation may not be ſued in an Eccleſiaſtical Court, og. when an 
Action lies at the Common-Law for it: As where a Man brings an 


* Fol. 42. b, 


f 1 E. 3.Stat. 
cap 11. 


Action of Treſpaſs for Goods taken away + ; and the Defendant here- f P. 18. F. 4. 


upon ſues him in the Eccleſiaſtical Court for Diffamation. Here the 
Plaintiff may pray a Prohibition ; becauſe the Plea in Court Chriſtian 
was commenced, whilſt the Suit is pending at Common-Law ; and a 
Prohibition lies. So if I am robbed, and do ſpeak of him that robbed me 
before others, whereupon he ſues me in the Spiritual Court of Diffa- 
mation, I may have a Prohibition, becauſe I may bave an Appeal of 


ol. 6. 


Robbery at the Common-Law. And thus in the Book of Entries * we * Tit. Probi> 
have ſeveral Preſidents of Prohibitions granted in favour of ſuch as are Þition. 


Hhh proſe- 
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proſecuted in the Eceleſiaſtical Court for Diffamation, when they have 
ſued = in the 'Temporal Courts for forging of Evidences, May- 
hem, Cc. 

One libelled againſt another in the Eccleſiaſtical Court, for ſaying, 
That he was a Drunkard, or a drunken Fellow, &c. And by the 
Opinion of the whole Court, a Prohibition was granted for ſuch Words f. 
Cuckow's Caſe. So if a Man be called Thief, Traytor, or the like, 
whereon no Suit lies for the Principal in the Eccletiaſtical Court, but 
at the Common-Law, and the Slanderer be ſued for the ſame in the 
Eccleſiaſtical Court, a Prohibition lies. But if a Man calls a Woman 
Bard, for which a Suit lies in the Spiritual Court, and alſo at the 
Common-Law ; there if the Suit be for Slander or Diffamation in the 
Eccleſiaſtical Court, no Prohibition lies, becauſe the Party has the E- 
lection to ſue in which Court ſhe pleaſes. Again, if a Woman be de- 
famed in her Reputation, whereby ſhe is hindred in her Marriage *, 
ſhe may either ſue at the Common-Law for Damage g, or in the Spiri- 
tual Court for Recantation, provided the Diffamation be of a Spiritual 
Nature k. Thus if a Man calls a Woman / hore, or defames her in like 
Manner, for which a Suit lies againſt the Party in the Eccleſiaſtical 
Court, no Prohibition lics in the Caſe, becauſe the Suit there is for a 
Diffamation of a Spiritual Kind. But it is, /a/t/y, to be obſerv d, That 
if a Man ſpeaks any Words, for which no Suit lies at the Common- Law, 


and the Words arc not ſuch as concern any Thing whereof the Eccleſia- 


* Tones Rep. 


t Latch.Rep. 
Winch, Rep. 


} Crok. Rep. 
pt. 3d. 


1.42. 1.13. 


ſtical Court takes Cognizance : I ſay, that it ſeems in ſuch a Caſe, if 
the Suit be in the Spiritual Court for Slander, as for Reproachful Words, 
and the like, a Prohibition lies; as for calling a Man Knace, Rogue, 
and the like; or Woman Opean *®, Jade, and the like, thro' the Un- 
certainty thereof f. But it has been reſolv'd at the Common-Law, that 
a Conſultation ſhould be awarded on a Prohibition brought in a Caſe, 
where a Woman was called a J/elch Jade; becauſe in the Spiritual 
Court a Fade is known and taken for a Hhore; and that the Common- 
Law will give Credit unto the Spiritual Court, eſpecially after two 
Sentences in that Court +. TT | 
By the Civil-Law the Perſon defam'd had his Election in all Cauſes, 
whether he would proſecute the Detamer ad <indittam publicam, or 
ad privatum Interefſe : The former whereof was made Choice of, 
when the defam'd aim'd more at the Defamer's Shame than his own 
Intereſt ; and choſe rather to reduce him to a Recantation, than aug- 
ment his own Caſh by the Diminution of his own Credit *, 'The 
other way of Proceeding, . ad privatum Interefſe was choſen by ſuch 
defam'd Perſons as valu'd their Credit at a certain Rate, and choſe 
rather a Pecuniary Compenſation, than an unprofitable Recantation , 
aiming more at their own private Satisfaction than the Defamers Pub- 
lick Diſgrace f. But both of theſe the Perſon defam'd could not have; 
for having determin'd his Election, he was to content himſelf therewith : 
But having obtain'd a Sentence againſt the Defamer for his Recantation 
in a Suit ad cindictam publicam, he might poſſibly have in lieu there- 
of a Pecuniary Recompence by way of Commutation. The Proſecu- 
tion ad oinditiam publicam was left to the Determination of the Ec- 
cleſiaſtical Juriſdiction ; and the other to the Cognizance of the Tem- 
poral : Much in conformity to what. the Laws of this Realm ſeem to 
ſay, viz. Where the Proſecution is merely for puniſhing Sin and ill 
Manners, and no Money demanded, there the Spiritual Court ſhall 
take the Cognizance of Diffamation : But when Money is demanded 
in Satisfaction of the Wrong, there the Tempora! Court ſhall Jorg 
| uriſ- 
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Juriſdiction, eſpecially it the Defamer undertakes to juſtify the 
Matter, or the Words do expreſs or imply a Crime belonging to 
the Cognizance of the Common-Law. Theſe Actions of Diftama- 
tion are of a higher Nature than primo Intuitu, they ſeem to be 
(a Man's good Name being Equivalent unto his Life) the CiciL. Laco 
therefore ſtiles them Actiones Prejudiciales, that is to ſay, ſuch as draw 
leſſer Cauſes to them, but themſelves are drawn of none. 

The Method of Proceeding in a Cauſe of Diffamation, when the Per- 
ſon defamed ſues tor Defamatory Words contain'd in a famous Libel is 
as follows, <7z, In this Caſe not only the general and uſual Article is 
to be inſerted in the Libel, which is common in a Cauſe of Diffamation, 
iz, That the Defendant on ſuch a Day, and in ſuch a Place utter'd 
ſuch Words, 2g. the Words contain'd in ſuch mos Libel, c. but 
alſo another ſpecial and particular Article, /g. That the Defendant 
did on ſuch a Day, and in ſuch a Place, write and publiſh, or pro- 
cur'd to be written or publiſhed a certain in/amzs Libel to theſe Pre- 
ſents annex'd, if the Plaintiff has the ſaid Libel in his Poſſeſſion; if 
not an Article containing the Words following, or other Words in ef- 


fect like unto them, and in this Place the Defamatory Words ought to be 


inſerted, which are contain'd in ſuch famous Libel: Or if the Perſon 
has a true Copy of the ſaid famous Libel, then this Copy is to be an- 
nex'd to the Libel given, exhibited in this Cauſe of Detymation (theſe 
Words being added, viz. Tenoris Schedule preſentibus annexe, quam 
pro hic left ad inſert haber, petit, &c.) And if the Plaintiff ſhall 
prove his Intention, ſuch as detame Perſons after this manner ſhall be 
puniſh'd in a more grievous way than ſuch as only defame Perſons by 


Words. 


. 


JD 


W | 


WS Canon-Law it includes a Perſonatus : But when ſtrictly 
taken it is uſed for a Biſhoprick, or any other Superiour 

Promotion in the Church; and the enſuing Perſons are 
ſaid to have a Dignity therein, 8. Archbiſhops, Biſhops *, Arch- 
deacons, Abbots |, Priors Conventual t, and Biſhop's Officials ||; and in 
this Senſe a Dignity 1s underſtood according to its Primeval Inſtitution, 
and according to a Cuſtom obſerv'd in that Behalf. A Dignity is firſt 
known from the Adminiſtration of Eccleſiaſtical Affairs, as being cloath'd 
and veſted with Juriſdiction * ; and this is true, when the Adminiſtration 
is aſſign d to the Dignitary in perpetuum; but tis otherwiſe, if it is only 
aſſign d and granted to him for a Time. Secondly, It is known from the 
Name and Preference which the Dignitary has in Choro & Capitulo t, as 
Archdeacon, Gc. For of Common Right an 'Archdeacon has no Ju- 
riſdiction, nor has he any Adminiſtration in the Affairs of the Church. 
And, Thirdly, From the Cuſtom of the Place where ſuch 0 0 
ubſiſts. 
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12 Diſt e.. ſubſiſts ?: Since Eccleſiaſtical Dignities are for the moſt Part ac- 


* 1% $% 
+VI. 1.6. 1. 


+ X. 1. 6. 54. 


} Bald. Conſ. 


121. N. 7. 


+ X. 1. 6.41. 


*Xx. 3. 8. 2. Election or Collation *, 


cording to the Cuſtom of the Place, which ought to be regard- 
ed. Innocentins obſerves, that a Dignity and a Perſonatus do 
not differ in Subſtance, unleſs there be a local Cuſtom to the con- 
trary : But the Archdeacon is of a contrary Opinion, ſaying, That 
a Dignity is the Adminiſtration of Eceleſiaſtical Affairs, as ſuch Admini- 
ſtration 1s veſted with Juriſdiction ; but that a Perſonatus is a certain 
Kind of Prerogative in the Church without any Juriſdiction at all belong- 
ing to it; as becauſe the Perſon has an Honourable: Seat or Stall belonging 
to him in the Choir above others, or ſomething like unto this. In the 
Decretals * the Words Perſonatus, Dignitas and Officium are all of 
them ſometimes taken for Synonymous Terms f; whereby the ſame Of- 
fice is called a Dignity and a Perſonatus: But an Office, according to 
the Archdeacon, is the Adminiſtration of Eccleſiaſtical Aﬀairs without 
any Juriſdiction or Stall in the Choir, as we find by an Example, in a 
Sacriſt or Treaſurer, which are not Dignitaries in the Church of Common 
Right, but only by Cuſtom, But theſe Diſtinctions (I think) are not prov'd 
by any certain Law; and, therefore, we ought to believe, that theſe dif- 
ferent Terms have had their Riſe rather from a Variety or Diverſity 
of Places than any Thing elſe : For in many Places a Dignity is cal- 
led a Perſenatus; and in ſome Places every Benefice with a Cure of 
Souls is in Latin ſtiled Perſonatus ft Now for further Explication of 
the Premiſes 'tis to be obſerv'd, That where a Name is impos'd on a 
Benefice by Law, which ſounds as a Name of Dignity; ſuch Benefice 
ſhall be deemd a Dignity; and in Perſons Inferiour to a Biſhop the 
Law does not impoſe the Name of a Dignity in Point of Sound, unleſs 


it be on Archdeacons and Arch-Presbyters by reaſon of the Juriſdiction 


and Preheminence, which they have over other Perſons ; and eſpecially 
over their Subjects and Eccleſiaſtical Perſons, as it expreſly appears in 


the Titles quoted in the Margin *. Yea, tho' Archdeacons ſhould have 


no Juriſdiction according to Cuſtom ; yet in reſpect of the Name, it has 
the Sound of a Dignity. 

Whenever the proper Name alone of a dignify'd Perſon is imply ex- 
preſs'd in any Grant or Legacy given, ſuch Grant or Legacy is deem'd 
to be made to his own proper Perſon in an individual Capacity : But 
tis otherwiſe, according to * Men's Opinion, if his proper Name and 
the Name of his Dignity be therein expreſſed together; or if the Name 
of the Dignity be therein expreſsd alone f. As when 'tis ſaid I give or 
grant to A. B. all my Eſtate in London. Nothing paſſes hereby to him 
as a Biſhop, tho he be Biſhop of London: But if I ſay, I gize or 
grant unto A. B. Biſhop of London, all my Eſtate in London, ſome 


think that the Biſhop of London, as Biſhop of London, and his Suc- 


ceſlors, have hereby a Grant made to them. But I think, that in this 
Caſe theſe Words, Biſhop of London, are only Words of Demonſtra- 
tion; and do not give him any Thing as Biſhop, without the Addi- 
tion of his Succefſors. But when 'tis ſaid, 1 give or grant to the 
Biſhop of London, all my Eftate in London, according to the Civil 
and Canon-Law theſe Words his Succefſors need not be expreſs'd. 
All the greater Dignities in the Church, as Biſhopricks, Archbiſhopricks, 
Abbacies, and the like, ought upon a Vacancy to be full of a Paſtor 
within three Months, otherwiſe the Power of chuſing devolves from 
the proper Electors unto the next Superiour +: But according to 
the Lateran Council, 'tis well enough, if other Benefices and in- 
feriour Dignities be conferr d within fix Months, whether it be by 


Of 


Of Dj lapidation, and the Puniſhment thereof. 


LA ID AT JON is the Incumbent's ſuffering the 
Chancel or any other Edifices of his Eccleſiaſtical Living 
to go to Ruin or Decay, by neglecting to repair the ſame: 
And it likewiſe extends to his committing or ſuffering to 
— be committed any wilful Waſte in or upon the Glebe- 
Woods, or any other Inheritance of the Church. Againſt. which the 
Provincial Conſtitutions in Lindwood do make ſome Proviſion, tho 
in Truth the Canon there rather provides as to a Satisfaction for, than 
a Prevention of ſuch Dilapidations. But the Canon-Law is expreſs and 
full in all reſpects relating to this implicit Sacrilege ; nor does the 
| Cuſtom of England, or the Common-Law, leave the Church without 
ſufficient Remedy in this Caſe, tho it poſtpones the Satisfaction of Da- 
mages for Dilapidations to the Payment of Debts, as the Canon-Law 
prefers it to the Payment of Legacies. By a Legatine Conſtitution alſo 
in Lindevood t it is enacted, That all ſuch Eccleſiaſtical Perſons as are 
Benefic'd do take eſpecial Care that from Time to Time they ſufficiently 
repair the Dwelling Houſes and other Edifices belonging to their Bene- 
fices, as often as Need ſhall ſo require: Unto which Duty they were 
frequently and earneſtly to be exhorted and admoniſh'd, as well by their 
Dioceſans as Archdeacons. And if they ſhall for the Space of two 


Months next after ſuch Admonition negle& the ſame, the Biſhop of 


the Dioceſs may from thenceforth cauſe it to be done effectually at the 
Parſon's Charge, out of the Fruits and Profits of his Living, taking only 
ſo much, and no more, as may ſuffice for ſuch Repairs. And the. Chan- 
cels of Churches are to be repaird in the like manner by ſuch as are 
oblig'd thereunto. And as to Archbiſhops, Biſhops, and other Inferiour 
Prelates, they are by the ſaid Conſtitution enjoin'd to keep their Houſes 
and Edifices in good and ſufficient Repair / Divini Juditii atteſta- 
tioni, that is to ſay, under a Sentence of eternal Damnation at the 
laſt Day of Account , when the Sheep ſhall be ſeparated from the 
Goats. 

An Inhibition was iſſued out of the Court of Chancery to the Biſhop 
of Durham, by Order of the Parliament in Edward the Firſt's Reign, 
for waſting the Woods belonging to that Biſhoprick : And we read, 
that the Archbiſhop of Dublin was fined Three hundred Marks for 


disforeſting a Foreſt belonging to his Archbiſhoprick. And we likewiſe 


find by ſeveral Books of the Common-Law, that a Biſhop, and the 
like, waſting the Lands, Woods or Houſes of his Church may be de- 
pos d or deprivd by his Superiour *. And if any Parſon, Vicar, 
c. ſhall make any Conveyance of his Goods, in order to defraud his 
Succeſſor of the Remedy in caſe of Dilapidations, it is provided in 
that Caſe by a Statute of the Realm t, that the Spiritual Court may 
in like manner proceed againſt the Grantee, as it might otherwiſe have 
-done againſt the Executors of the Incumbent deceas'd, or his Admi- 
niſtrators: And ſuch Grants made to defraud any Perſons of their juſt 

| =ÞÞ 4 Actions 


* Lib. 3. Tit. 
27. C. I. Gloſſ. 


1 Othobon. 
Tit. 15. 


+ Gloſſ. in v. 
ſub Divinti, 
Othobon. 
Tit. 21. 


* 20H. 6. 
46. a, 


#13Eliz.c.16, 
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Actions are alſo render d Void by a later Statute 4. It is alſo enacted 
by a Statute of the 14% Eliz. Cap 11. That the Moneys recover'd 


upon Damages for Dilapidations ſhall be expended in and upon the 
Houſes, &c. dilapidated : So that it ſeems, that Actions on the Caſe 


grounded on the Statute as well as Common Law of England have 


* Cloſl. in v. 
Ceſſaverit. 

dict. Tit. 17. 
1 Gloſſ. in 1 7. 


Othob. v. 


Truclibiss. 

|| Cap. 97. 
EF 2F E. 3.16 
2 H. 4. fol. 3. 
9 E. 4. 4. 


* A.D. 1547. 


A. D. 1559. 


been brought in this Caſe at Common Law; and Damages recover d 
then N . 5 

By the Gloſs on the aforeſaid Conſtitution it is inferr d, That a Parſon 
may be guilty of Dilapidations, or of a Neglect in that Kind, two ſe- 
veral ways, oi. either by not keeping the Edifices in good Repair; or 
elſe by not repairing them when they are gone to Ruin and Decay. 
But that Conſtitution chiefly relates to the Manſion-Houſes of all Eccle- 
ſiaſtical Benefices, and that not only of all Parſonages and Rectories, 
but alſo of all Biſhopricks and Prebends, and likewiſe to the Houſes of 
all other Perſons having Eccleſiaſtical Livings ; but not ſpecially (by 
the Words of this Conſtitution.) to their Farm-Houſes, tho they are 
alſo by the Canon-Law provided for in Caſe of Dilapidations. And ſuch 
as neglect the Reparations aforeſaid may be preſented and convicted there- 
of before the Dioceſan, who has Power to ſequeſter the Fruits of ſuch 
Benefice for the Reparations aforeſaid *. For the Fruits thereof are in 
Conſtruction of Law as it were tacitly mortgaged by a kind of Pri- 
vilege for ſuchIndemnityt ; and for that Reaſon the Biſhop may in ſome 
Caſes ſequeſter the ſame for that end. 

My Lord Coke in the third Part of his Inſtitutes || having treated of 
the erecting of Houſes and Buildings, Oc. tells us, what he andy in the 
Books of the Common Law and Records thereof +, touching Dilapidations, 
faying, That Dilapidations of Eccleſiaſtical Palaces (for ſo Biſhops are 
pleaſed to call their Houſes) and other Buildings is a good Cauſe of 
Deprivation. By the Injunctions of King Edward the Sixth * to all his 
Clergy, it is required, “ That the Proprietors, Parſons, Vicars and 
* Clerks, having Churches, Chapels or Manſions, ſhall Yearly beſtow 
* on the ſaid Manſions or Chancels of their Churches, being in Decay, 
the fifth Part of their Benefices, till they be fully repair d; and the 
* ſame being thus repair'd, they ſhall always keep and maintain them 
„ in good Eſtate.” See the Thirteenth Article of Queen Elizabeth's 
Injunctions f to the ſame End and Purpoſe. 

My Lord Coke obſerves, 'That a Biſhop is only to fell Timber for 
Fewel, Building, and other neceſſary Occaſions: The Woods of the 
Biſhoprick are called the Churches Dower, and theſe are always care- 
fully to be preſerv'd ; and if he fells and deſtroys them, the Common 
Law will grant a Prohibition. The Biſhop of Durham, who had di- 
vers Coal-Mines, would have cut down his 'Timber 'Trees for the Main- 


tenance and upholding of his Works: And upon a Motion in Parlia- 


t Bulſtr. Rep. 
pt. 3d. 


ment concerning this Matter, in the King's Behalf, as being the Founder 
ef all Biſhopricks in England, an Order was made, That the Judges 
ſhould grant a Prohibition for the King ; and a Prohibition was there- 
upon awarded. In Saker's Caſe ka Prohibition was likewiſe granted for 


committing great Waſte in pulling down the Glaſs Windows, and 


plucking up of Planks, after he was convicted of Simony. And thus a 
Prohibition lies in every Caſe of Waſte or Dilapidation committed on the 
Eſtate of the Church by the Incumbent ; and the Churchwardens and 
any of the Pariſhioners may as well as the Patron pray the ſame. 


When a Parſon on his Induction finds the Buildings in Decay, and that 


his Predeceſſor did not leave a ſufficient Perſonal Eſtate to repair them, 
he may have the Defects ſurvey' d by Workmen, and atteſted under their 


Hands 
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Hands in the Preſence of two or more credible Witneſſes; which may 
be a Means to ſecure him from that Charge, which might otherwiſe en- 
ſue for the Fault or Neglect of his Predeceſlor. 


EY DISPENSATION is defined tobe a Relaxation of the 
Common Law made and granted by one that has the Power 

Te 1\ £% of granting the ſame *; and as it is in ſome Meaſure a cer- * Goffr. in e. 

Mey tain Decree or Sentence, ſo it has the Force and Effect of a. 5.3. 


Decree or Sentence f: And as 'tis a Relaxation of the old. coy. 


Common Law; it is always accounted Odious in the Eye of the Law, 326 & zar. 

and ought to be reſtrain'd as much as poſſible f. "Tis in our Books jCenſ. urſup. 

ſometimes ſtiled a Legitimation; becauſe it renders that lawful, which 

was before ſuch Diſpenſation unlawful F; And ſometimes it is in La- + oldr Conſ. 

tin called Gratia; becauſe it depends on the Grace and Favour of him 37 

that grants it. For tho' the Superiour may ſometimes do ill in not 

granting a Diſpenſation in a due and proper Caſe ; yet the Law does 

does not compel or require him to grant the ſame contrary to his own 

Will and Inclination, nor can it be thus demanded by any Right of | 

Action. But (I think) the better Opinion is, That where a Diſpen- * Olar.Conf. 

ſation is refus'd, the Superior of the Perſon refuſing the ſame may be 203. ov oth 

apply'd to in a due and lawful Caſe, in order to compel him to grant 4. 

a Diſpenſation, where the Law allows of ſuch ; and in ſuch a due and 

lawful Caſe it is rather ſtiled Zz/tice than Grace f. So that in ſuch a f oldr. Conf. 

Caſe we ought by a Diſtinction to ſay, that it is ſtiled a Grace in re- 293: 

ſpect of the Perſon diſpenſing, and Jaſſtice in reſpect of the Perſon diſ- n Con. 

pens'd withal f. | _ 
Now a Diſpenſation is a ſolemn Act, which ought to be ſped and exe- 

cuted in a ſolemn manner; ſo that it may be reckon'd among Mat- 

ters of great and arduous Importance in the Church: And, therefore, 

a Biſhop ought not to ſpeed and execute the ſame without the Conſent 

of his Chapter“. And in every Diſpenſation granted by a Perſon that * Oldr. Conſ. 


acknowleges a Superiour, there ought to be expreſs'd the Cauſe of 326 & 327. 


granting the ſame, otherwiſe the ſame ſhall not be granted or intro- 

duced as valid. As for Inſtance, when a Dignity is granted to a Per- 

ſon under Age, and the like, the Diſpenſation is null and void, if the 

Cauſe of ſuch Diſpenſation be not expreſs'd ; for it is not enough that 

it be therein tacitly imply'd and underſtood. And the Cauſe therein 

expreſs'd ought to be truly and really ſubſiſting, and not a feigned Cauſe. 

And a ſummary Account thereof ought to be premis'd and ſet down 

in the Beginning of the Diſpenſation, to the end that ſuch a Diſpen- 

ſation ſhould be valid from the Cauſe and Reaſon thereof: As that 

the Man diſpens d with is a Perſon of eminent Dignity, Learning, and 

the like f. But when an abſolute Superiour, or (as the Law phraſes it) + Fed. desen 

one that is ſupra Jus, grants a Diſpenſation, an inducing Cauſe is pre- Cont. 205 & 

ſum'd ; and, therefore, need not be expreſs'd. Now a juſt and ſufficient 206. 

Cauſe for granting a Diſpenſation ought to be ſuch a one as adminiſters 
FiO, wart 5 
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220 Parergon Juris Canonici Anglicani. 
to the Advantage and Behoof of the Publick Weal, and ought Cat 
leaſt) to be probable, and not contrary to the Law of God or of 
Nature. 5 
A Diſpenſation in the Canon- Lam is ſaid to be arida & arcta, when 
'tis granted to diſpenſe with illegitimate Perſons on their Promotion 
to Church-Benefices: But then ſuch a Diſpenſation does not include 
Benefices in a Cathedral Church. Thus a Diſpenſation ob Beneficia ob- 
tinenda does not include a Canonry or Prebend ; nor does a fimple 
Diſpenſation ad Beneficium Curatum habendum comprehend a Dignity, 
becauſe theſe are diſtin and different Things. A Diſpenſation is not 
extended beyond the Caſe therein expreſs d: And, therefore, if a Per- 
ſon be diſpens'd with in the Point of Abſence on the Account of Study, 
he ſhall not, according to the Canon-Lazw, receive the Fruits and Pro- 
fits of his Benefice; 5 it be thus expreſly ſaid and provided in ſuch 
Grant: And 'tis to be noted, that when a Biſhop has granted ſuch a 
Diſpenſation, if it be for a Term of Years, and not ad Bene Placitum, 
he cannot revoke the ſame. By the Papal Law a Biſhop may diſpenſe 
with Clergymen after the Performance of Pennance for Adulteries com- 
*X.2.1.4-2- mitted, and other Crimes of an inferiour Nature *. | 
Tho' a Diſpenſation be in its own Nature an odious Thing, as being 
granted againſt the Common Law (as aforeſaid) and, therefote, ought 
to be reſtrain'd and interpreted ſtrictly; yet this is chiefly to be under- 
| ſtood of ſuch a Diſpenſation as is granted in an odious Caſe ; as where 
Ambition, and the like, is the Foundation and End for which it is de- 
ſir d; or in a Caſe where another Perſon may receive any Prejudice or 
Inconvenience thereby. For the Power of Diſpenſing is a Matter of a 
Favour ; and, therefore, in a Caſe that admits of Favour, it ought to 
be interpreted in a large Senſe, according to the Propriety of the Words 
and the Intention of the Law : So that a Perſon that is Diſpens'd 
with to hold two Benefices with Cure of Souls, or a Dignity with a 
former Benefice or Dignity obtain'd, or with any -other Preferment al- 
ready purchas d, may hold even a principal Dignity in a Cathedral 
Church. But tho' a Diſpenſation be a Matter of ſtrict Law generally 
ſpeaking ; and, therefore, ought not to be extended ad Caſum ſepara- 
bilem: Yet whenever it is granted Motu proprio, and not at the In- 
ſtance of the Partry Diſpens d with, it admits of a large and favourable 
Conſtruction. | „ | 
Whenever a Prince on his being conſulted by any one reſcribes or 
writes back in this manner, 212. Toleramus, he ſeems to diſpenſe with 
X. 4 14.6. that Act, which had been otherwiſe unlawful for a Man to dot: 
But 'tis otherwiſe, where the Prince only de fatto tolerates the ſame 
to be done by not reſiſting and coercing of it; for then a Diſpenſa- 
tion is not introduc'd # But the Toleration or Sufferance of a Su- 
X. 3. 5-18. periour does not diſpenſe with ſuch Things as are contrary to Moral 
Right and Honeſty ; 'tho' the Pope by his great Plenitude of Power in 
the Church, does ſometimes diſpenſe with even theſe immutable Laws 
for the Sake of Gain to the Apoſtolick Chamber ; as he likewiſe does 
with the Laws of God. He that can limit and interpret a Law, may in 
a particular Caſe by way of Diſpenſation repeal or take away the 
Force of ſuch a Law for a Seaſon; but he cannot do it entirely and 
in totum, tho' it be on a lawful Account : But whenever this is done, 
'tis neceſſary that the Diſpenſation ſhould mention that Law, againſt 
which it is granted. A Biſhop cannot grant a Diſpenſation contrary to 
the Common-Law of the Church: For by a Diſpenſation the Laws are 
violated ; and it is not lawful to violate the Laws of his Superiour, x 
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A ſimple Licence cannot properly be called a Diſpenſation; ſinco : 
a ſimple Licence is not contrary to Law as a Diſpenſation is, but is a 
Matter founded on ſome Law, and agreeable thereunto : For I call 
that a ſimple Licence or Faculty, which does not in reality ſuſpend cr 
toll the Obligation of a Law, but gives an Operation thereunto, in or- 
der to render it effectual according to a certain Mode or Method pre- 
ſcribed by Law. For 'tis to be obſerv'd, That a Perſon may in ſeveral 
Laws grant a Faculty, who cannot diſpenſe with them ; and the Rea- 
ſon required for granting a Faculty and a Diſpenſation is very different. 
And there are | Sai Laws and Statutes, which do not imply forbid 
a Thing to be done ; but that it be not done without ſuch a Faculty 
granted in ſuch a manner: Wherefore the granting of a Faculty or 
Licence is not a diſpenſing with the Law, but an Execution and Ob- 
ſervance thereof. And, therefore, tho' a Licence or Faculty be not a 
Matter of ſo ſtrict Law as a Diſpenſation is; yet it ought to be ac- 
commodated to the Intention of the Law. Yea, a Licence. or Faculty 
is not ſo much an Act of ſome Juriſdiction, as a Diſpenſation is, but 
rather an Act of ſome Superiority ; and, therefore, it has a wide Diffe- 
rence from a Diſpenſation. The uſe of this Word Diſpenſation, was 
firſt introduc'd by the Canon- Lap: For we do not meet with it in * pc. in c. 4. 
all the Books of the Civil- Lat; the Ciril-Law, according to Bartol- * 2.1. 2. 
aus t, calling it by the Name of a Grace, or an Indulgence. But now I Ind. cap. 
becauſe the Word Indulgence, according to the Uſe of the Roman 


Church, has another Acceptation, I ſhall refer the Reader to that Title 
for the meaning thereof, 
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Of Diftributions Eccleſiaſtical and Civil. 
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$21STRIBUTIONS, which borrow'd their Name from 
the Latin Verb Diſtribuo, are in the Senſe of the Canon- 
Wy Law that Portion of Profits which in the Romiſb Church 
„ ougnt every Hour to be divided and given pro Ratd ſer- 
SHEEN 2117 preftiti unto ſuch as are preſent at Divine Service. 
; But commonly they are called Daily Diſtributions, 
either becauſe ſuch Perſons acquire them as are daily | preſent at 
Divine Offices, or elſe becauſe they are diſtributed to each individual 
Perſon Jjuxta quotam Officit, which he daily attends, that is to ſay, 
in other Terms, according to the Merits of each Perſon that afliſts every 
Day at Divine Service, which is publickly perform'd in ſome appointed : 
Place“. Sometimes theſe Diſtributions are in Latin called Peftuaria X. 3. 5. 19. 
or Vittualia ; becauſe they conduce to the Apparel and daily Subſiſt- | 
ance of ſuch as attend Divine Service f; tho this Name ſtrictly ſpeak- . X. 3-4: 7* 
ing ſeems rather adapted to the Fruits of a Benefice than to.Canoni- 
cal Diſtributions, which are often by another Name called Daily Por- 
ion. And ſometimes they are in Latin tiled Sortulæ or Diaria, ta- 
king their likeneſs from the Gifts and Preſents which are as it were made 
every Day to Judges on the Account of their Office + And ſometimes #Dor.deRir. 
| they come under the Name of an r of Benefices or Prebends; 1. ray 
- 4 5 GR a. o.9 
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as being a certain Kind of Profit which ariſes from Benefices and Pre- 
bends; and ſometimes they are couched under the Style of Reditus 
Eccleſiaſtici, not only becauſe they ariſe from Eccleſiaſtical Benefices, 
but becauſe the Word Reditus may ſometimes be adapted to them, 

—____ tho' the Stile Fructus Beneficii properly taken is not ſuitable to Di- 

X. 3. 5. 19. ſtributions *. But it has been a Doubt with ſome, whether Diſtributis 
ons are diſtinguiſh'd from Fruits, or are couch d under the Word Fructus. 
To which I anſwer; That regularly ſpeaking Diſtributions are in their 
own Nature diſtin from Fruits; and it plainly appears from the Coun- 
cil of Trent; becauſe the Fruits of a Benefice are {tiled the 7arly Rents, 
which are uſually colle&ed from certain Eſtates belonging to the Chutch ; 
but Diſtributions are a certain Portion, which ariſes from the Profits of 
a Benefice ; and ſhall be conferr'd (as aforeſaid) on ſuch as aſſiſt at Di- 
vine Service, juxta quotam Officii, Gc. : 

And hence it is we may firſt infer; That a Perſon who is depriv'd of 
his Diſtributions on the Score of a Crime committed, is not for that 
Reafon dcem'd to be depriv d of the Fruits of his Prebend or Benefice, 
| becauſe the Fruits of a Prebend or Benefice do not come under the Name 
of Diſtributions properly ſpeaking, unleſs ſomething elſe be expreſs'd ; 
for that we are herein concern'd in a Penal Matter, wherein the more 
benign Interpretation ought to be made: But this ought only thus to 
be underſtood; when ſuch Prebend or Benefice yields both Fruits and 
Diftributions. Secondly, A Penſion impos'd on any Benefice is not deem'd 
to be laid on Diſtributions, but only on the Fruits of ſuch Benefice, 
unleſs the Benefice conſiſts in Diſtributions alone, or unleſs ſomething 
elſe be expreſsd: Becauſe a Penſion, when nothing elſe is expreſs'd, is 
wont to be laid on the Fruits of ſuch Prebend or Benefice. But ſince 
this Kind of Diſtributions is not well known here in England, it being 
only common in Popiſh Countries, I will add nothing more of them; 
but proceed to ſpeak of a Cipil Diſtribution; which is made by the Or- 
dinary of the Inteſtate's Goods and Chattels, according to the Laws of 
+22& 23 this Realm, and the Cizit and Canon-Law on this Head. 

Car. 2. c. 10 For according to a Statute of the Realm, the Ordinary may call Ad- 
miniſtrators to an Account, and order a Diſtribution to be made of what 
remains in their Hands after Debts, Funerals, and juſt Expences of all 
forts allow'd, according to the Laws in ſuch Caſes, and the Rules here- 
after ſet. down ; ſaving to Perſons aggriev'd, their Right of Appeal. 
And the Surpluſage ſhall be diſtributed as follows, v2. one Third to 
the Inteſtate's Wife, and the Reſidue among his Children, and ſuch as 
legally repreſent them, if any of them be dead, other than ſuch Chil- 

dren (not Heirs at Law) who ſhall have any Eſtate by Settlement of 
the Inteſtate in his Life-time, equal to the other Shares: Children, 
'other than Heirs at Law, advanc'd by Settlements or Portions not equal 

to the other Shares, ſhall have ſo much of the Surpluſage as ſhall make 

the Eſtates of all to be equal. But the Heir at Law ſhall have an 
equal Part in the Diſtribution with the other Children, without any 
Conſideration of what he has by Deſcent, or otherwiſe, from the In- 

_ teſtate. If there be no Children; or legal Repreſentatives of them, 
then one 'Moiety ſhall be allotted to the Wife, the Reſidue to be equally 
diſtributed among the next of Kindred to the Inteſtate in equal Degree, 

and thoſe who repreſent them. But no Repreſentatives ſhall be ad- 
"mitted among Collaterals after Brothers and Siſters Children. And if 

. "there be no Wife, all ſhall be diſtributed among the Children; and if no 
Child, then to the next of Kin to the Inteſtate in equal Degree, and 


till 


. 83 0 , T 
Parergon Juris Canonci Anglican. ==. 
till one Year after the Inteſtate's Death ; and every one to whom any 
Shares ſhall be allotted, ſhall give Bond with Sureties in the Spiritual 
Courts, That if Debts ſhall afterwards be made to appear he will re- 
fund his ratable Part thereof towards the Payment of ſuch Debts, 
and of the Adminiſtrators Charges : And in all Caſes where the Ordinary 
has uſed to grant Adminiſtration, cam Teſtamento annexo, he ſhall con-, 
tinue ſo to do. But by a ſubſequent Act of Parliament *, this Act of e. 
the 22 & 23 Car. 2. cap. 10. ſhall not extend to the Eftates of Feme 
Corerts that dye Inteſtate ; but that their Husbands may have Ad- 
miniſtration of the Perſonal Eſtates, as before the making of the 
ſaid Act: Both which Acts of Parliament were made perpetual by the 
firſt of King James the Second t, tho' at firſt they were only,.enaced + Cap. 17. 
for the Continuance of ſeven Years, and from thence to the End of the 
next Seſſion of Parliament. a, 
One Elizabeth Smith dying Inteſtate left behind her two Brothers, 
one of the whole and the other of the half Blood +; and in the Eccleſi- 2 IT 
aſtical Court they would admit the half Blood to come in for Diſtribu- 
tion with the whole Blood on the aforeſaid Statute * ; upon which a 22 & 23 
Prohibition was granted; and hereunto there was a Demurrer. And © © 10. 
the Queſtion aroſe on theſe Words in the Act, 28. That Diſtribution 
is to be made to the next of Kin to the Inteſtate, who are in equal De- 
gree, and ſuch as legally repreſent them. It was urged for the Plain- 
tiff, that Statutes ought to be expounded by the Common-Law, which 
conſiders not the half Blood, inſomuch, that an Eſtate ſhall rather eſ- 
cheat than deſcend to the half Blood. On the contrary 'twas argued, 
That tho the half Blood was rejected in Deſcents, yet tis regarded in 
other Caſes ; as that Letters of Adminiſtration may be granted to the 
half Blood, and the half Blood may be Guardian in Socage f. Again, 3 
there cannot be two Degrees made of the whole and half Blood; nor J. & 73. 
does the Common-Law diſtinguiſh when it wholly excludes it. The 
Court ſaid, That the Intent of this Act was to give the Eccleſiaſtical 
Court Juriſdiction in this Matter, and to provide Br the Diſtribution of 
Inteſtate Eſtates ; which they had a long time attempted and conteſted, 
but were ſtill prohibited : But this A& permits them to proceed. 'The 
Court, being inform'd by Civilians, was entirely of Opinion, That the 
half Blood ſhould come in for the Diſtribution of Inteſtate Eſtates on 
this Act: For as to the granting of Adminiſtrations, the Being of a 
Guardian in Socage, and the like, a Brother of the half Blood may be 
taken to be nearer of Kin than a more remote Kinſman of the whole 
Blood +, | + Mor, Rep, 
Upon an Appeal to the Houſe of Lords, the Lords by the Advice of R, Na. 
ſeveral Judges, decreed, That upon the Statute giving Diſtribution of f f.“ 
Inteſtates Perſonal Eſtates, the half Blood ſhould have equal Share 
with thoſe of the whole Blood, being of Kindred of the ſame Degree or 
Repreſentation *. 1 | k vent. Rep, 
On the 10th of May, 168 1. Wiſeman, Exton, Lloyd, Gc. all *P 37 
Doctors of the Ciril-Law certify'd to the Lord Chief Juſtice North, 
That as to the Diſtribution of Inteſtates Eſtates among the Colla- 
terals, the Civil- Lam, and the Practice of the Eccleſiaſtical Courts, 
has conſtantly obſerv'd theſe two Rules, 0iz. Firſt, That Repreſen- 
tation has only Place as to Brothers and Siſters Children. Secondly, 
If there be no ſuch Repreſentation, then the Collaterals next of 
Kin to the Inteſtate (whether one or more) ſhall have Diſtribution 
only To . | tRaym.Rep. 
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Of Divination, and the Invention theredf. 


NATION is a Prediction or Foretelling of future 

ING Things, which are of a ſecret and hidden Nature, and can- 
TE not be known by any Human Means: And as this is ſaid 
co be made by the Help of the Devil, the Canon-Law diſ- 
allows thereof. For tho' the Devils have no certain Know- 
lege of ſuch future Contingencies as have not a determinate Cauſe, but 
depend on our Will alone ; yet they may have a far greater Knowlege 
of future Things, and other Secrets of Nature than Men have. For 
Firſt, They know our Affections and Inclinations. Secondly, They have 
a Knowlege of Natural Cauſes, and of the Powers and Virtue of them, 
as of the Sun, Moon, Elements, and the like. Thirdly, They know 
the Scriptures much better than Men. Furth, They have a much 
greater Experience of Things than Men have. And, Fiftbly, They 
know what they themſelves and other Devils, that are the Authors of 
Miſchief, intend to do by God's Permiſſion. 

Divination is uſually made two Ways. Firſt, By an expreſs Invoca- 
tion of the Devil, putting up Prayers to him that he would inſtruct 
them in what ſhall hereatter happen and come to paſs; and for this 
they before Hand promiſe to yield him due Obedience. And, Secondly, 
It is made by a tacit Invocation of him alone ; and this happens, when 
any one does, by vain and wicked Mediums common unto the Devil, 
procure unto himſelf the Knowlege of ſuch latent Things, as are above 
the Force of Human Underſtanding. Divination is ſometimes perform'd 
by Natural Aſtrology, whereby we gueſs at Natural Effects by a Sight 
and Contemplation of the Stars, over which Effects the Heavens have 


an Influence: And the Canoni/ts hold, That Men are well enough ex- 


cus'd when they only practice this Kind of Aſtrology for ſearching into 
the Inclinations of Men thereby, tho' this Kind of Aſtrology is very 
uncertain. But they condemn ZR Aſtrology, whereby on the 
Sight of the Heavens we gueſs at fortuitous Events, which depend on the 
Free-will of Man, as entirely Superſtitious : As the contracting of Mar- 
riage with a Perſon of ſuch a Condition, or that Wars ſhall enſue at ſuch 


2 Time, and the like. 


Divination was invented by the Perſians; and is ſeldom or never 


taken in a good Senſe. According to ſome Perſons, and (particularly) 


it was Farros Opinion, That there are four Kinds of Divination, 922. 
Firſt, By Water, called Hydromancy. Secondly, By Fire, commonly 
ſtiled Pyromancy. Thirdly, By Air, termed Acromancy. And, Fourth- 
ly, By Earth, uſually named Geomancy. | 
Diviners are in Latin called Divini, becauſe they (as they boaſt) 
are full of Divinity; and by a certain Kind of fraudulent Cun- 
ning pretend to foretel what ſhall happen to Men. Among theſe 
Diviners there are ſome Perſons that perform this Art by the iow 
of Words; and theſe are properly called Enchanters : As thoſe 


Are 
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are in Latin ſtiled Arioli, who put up nefarious Prayers circa 
Aras, about the Altars; and in offering deadly Sacrifices, do, by 
ſuch Celebrations, receive the Devil's Anſwers- But the South-ſayers, 
in Latin called Haruſpices, quaſi Horarum Inſpectores, were ſuch as 
did obſerve Days and Hours in performing the Buſineſs of their Office, 


and had the Overſight of what Men ought to do at particular Times 


and Seaſons. 'Theſe did alſo inſpect the Entrails of Cattle, and from 
thence foretold what ſhould happen hereafter, | 


* 


Of Divorce, and the ſeveral Canſes thereof, 


JW DIVORCE is a lawſul Separation of Husband and 
N/ e Wife made before a competent Judge, on due Cognizance 
8} A {@& had of the Cauſe, and ſufficient Proof made thereot *. And 
Mes WL tis in Latin called Dicortium, according to the Lawyer, 
Caius, from the Diverſity of the Minds of the Parties in 
Ware Wedlock ; or (as others ſay) becauſe the Parties, who 
ſeparate their Marriage, do go in djiverſas Partesf. Now a Divorce, 
according to the Canon-Law, is Twofold: The firſt being only a Se- 
paration a T horo ; and the other 4 Vinculo or a Federe Matrimoniali. 
A Divorce guoad T horum happens when mutual Cohabitation or Con- 
verſation is forbidden to the Parties either with a Time, or without 
any Time prefix d for their coming together again: But by a Di- 
vorce quoad vinculum or Fedus Matrimoniale, the Marriage is en- 
tirely diſſolv d; and as to the Subſtance of it for ever reſcinded *, 

By the Cioil-Luw the Will of the Perſon that ſucs out and makes a 
Divorce is the efficient Cauſe thereof: But by the Canon-Law the 


Judge's Decree is its eficient Cauſe. For by the Canon-Law a Di- 
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vorce is not permitted without H cient Cognizance had of the: Cauſe; 


and the Judge's Decree is neceſſary to declare that Diſſent of the Par- 
ties whereon ſuch Divorce is founded; and ſuch Decree ought to be pub- 
liſh'd and made known to the World: Whereas by the Cizi/-Law 
Divorces were often made thro' Heat of Anger, when the Romans had 
a Mind to put away their Wives by ſending them a Bill of Divorce 
by one of their Freedmen, who was to acquaint the Wife with the 
Purpoſe and Intention of, her Husband tf. The Object of a Divorce is 
Matrimony itſelf, which the Party deſires may bc reſcinded either on 
ſome Impediment of Conſanguinity or Affinity, or on ſome Defect and 
Crime committed: Tho I think a Marriage founded on any unlawful 
Impediment of Conſanguinity or Affinity is null and void ab initio, and 
need not be reſcinded, but only declard ſo. | 

By the ancient Cizi/-Law the Reaſons or Cauſes for reſcinding Matri- 
mony were various and ſeveral : So that a Wite might be divorc'd and put 
away from her Husband even for evil Manners, vg. If ſhe got Drunk 
every Day, piſs'd a Bed every Night, or committed any other filthy Actions. 
But, this Caſe of a Divorce for ill Manners being repealed, Zuſtinian 
introduc'd ſeveral Cauſes of a Divorce leſs arbitrary: But, theſe be- 
ing alſo flight and frivolous, they are not now deem'd with us a ſuffi- 
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cient Cauſe for reſcinding of Matriſhony lawfully contracted. By the 
Papal Canon-Law there are only five Cauſes of a Divorce approv d of, 
wiz. Adultery, Impotency, Cruelty, Infidelity, and Ingreſſus Religionis. 

The firſt of which is for Fornication or Adultery, properly ſo called; 
on which Account the Parties in Wedlock are ſo ſeparated, that the 
Husband ſhall not be oblig'd to receive his Adulterous Wife again, tho 
ſhe be corrected and amended thereby: Nay, according to ſome, tho 
he himſelf had given her Occaſion of committing Adultery *. For ſhe 
ought not to behave herſelf in a filthy and diſhoneſt Manner on any 
Pretence of Poverty or other Inconvenience whatever f. But if the 


Husband himſelf ſhall after ſuch Divorce commit Fornication, the 
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Marriage ſhall be reſtor d on the Score of his Lewdneſs, and the Hus- 
band for a Puniſhment thereof ſhall be oblig'd to receive his Wife a- 
gain. Nor can the Husband during his Wite's Life-time make uſe of 
any Hand-Maid to beget Children on, upon the Account of the Bar- 
renneſs of his Wife; becauſe tis better to dye Childleſs, than to get 
an Iſſue or Offspring by an unlawful Bed + And the Example of 4bra- 
ham is no Obje&ion hereunto, who thro the Barrenneſs of his Wife 
Sarah joyn'd himſelf to Hagar the Egyptian Woman for the ſake of 
raiſing an Iſſue to himſelf * ; nor of Jacob, who, when he could not 
have Children from Rachel, raisd Children to himſelf from his Hand- 
Maid f. For before the Law of Moſes Adultery was not expreſly and 
ſpecially forbidden, ſince there was no Sentence of Condemnation againſt 
it till that Time. For Abraham and Jacob did not prefer lying witli 
Hand-Maids unto the Marriage-Bed for the ſake of gratifying a vagous 
Luſt and Appetite, but for the end of propagating Poſterity and acqui- 
ring an Offspring f. | | 
There are five Caſes, wherein a Divorce cannot be made on the Ac- 
count of Adultery. Firſt, If both the Perſons in Wedlock are con- 
victed of Adultery ; for fince there are ſome Miſdemeanours, that are 
taken away by mutual Compenſation, of which Adultery is one, a Com- 
penſation may be made of this Crime *. For it is unjuſt for one Perſon 
to judge of another, and not give another leave to judge of himſelf. 
Secondly, If the Husband himſelf proſtitutes his own Wife: For in 
ſuch a Caſe an Exception of Bawdry lies againſt ſuch a Divorce f. 
Thirdly, If the Wife be free from any Fault, as not having an Inten- 
4 committing Fornication or Adultery : As when the Wife mar- 
ries another Man, through a Belicf that her former Husband is dead: 
For, upon the Return of her former Husband, ſhe is bound to forfake 
her ſecond Husband, and to return to her firſt +4, unleſs, after his Re- 
turn, ſhe does with his Privity and Conſent remain with the ſecond * ; 
or unleſs another Perſon had carnal Knowlege of her thro' Error and 
Miſtake, ſhe believing him to be her own Husband f. Fourthly, If ſhe 
be forc'd or raviſh'd hereunto 4. And, Hifthiy, If the Husband has re- 
concil'd himſelf to her after the Adultery committed by her, or know- 
ingly retains her after ſhe has committed Adultery *. But it is to be 
obſerv'd, that by the Canon-Law the Bond of Marriage is not diſ- 
ſolv'd on the Score of Adultery or Fornication, but it only operates a 
Separation of their Converſation at Bed and Board f : Nor can this 
Law grant a Power unto either of the Perſons in Wedlock of paſſing to 
a ſecond Marriage f. | | 
I ſhall conclude this firſt Cauſe with the famous Caſe of the 
Marchioneſs of Northampton here in England, who was convicted of A. 
dultery in the Reign of Henry the Eighth, and the Marquis was there- 


upon divorced from her in the Beginning of King Edward the Sixth's 


Reign 
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Reign, and thereupon a Commiſſion was granted, directed to Arch- 
biſhop Cranmer, and nine other Divines, to certify whether ſhe con- 
tinued his Wife, notwithſtanding the Divorce 2 Menſa & Thoro; and 
whether by the Word of God he might marry again. But before this 
Matter was determin'd, he married again, at which the Privy Council 
were offended ; becauſe, according to the Canon-Law, the firſt Mar- 
riage continued good even after ſuch a Divorce. The Marquis inſiſted, 
That by the Law of God the very Bond of Marriage was diſſolv'd for 
Adultery ; and that Marriage was never thought to be indiſſolvable till 
the Romiſh Church made it a Sacrament: But yet that Church, by the 
Help of the Canoniſts, had invented ſuch Diſtinctions, which made it 
caſy to be avoided. That it would be very inconvenient, if a Mar- 
riage ſhould not be diſlolv'd on the Account of Adultery ; becauſe then 


the innocent Perſon muſt live with the Guilty, or be tempted to commit 


the like Sin, if the Bond of Marriage ſtill ſubſiſted. Soon afterwards 
the Delegates gave Sentence in favour of the ſecond Marriage, and, 
amongſt other Things, they founded it on Chri/?'s Definition of Marriage, 
wiz. That two ſhould be one Fleſh: So that when that was divided, as 
it muſt be by Adultery, the Marriage itſelf was diſſolv'd. "Tis true, 
the Sentence given by theſe Delegates was about four Years after- 
wards confirm'd by a private Act of Parliament, to which two Peers and 
two Biſhops diſſented ; and the ſecond Marriage was declared to be 
good by the Law of God, any Canon or Eccleſiaſtical Law to the 
contrary notwithſtanding. But in the very next Year *, that Act was re- 

aled, and the Reaſon mention'd in the Preamble was, becauſe it was 
obtain'd upon Private Views, and that it was an Encouragement for li- 
centious Perſons to procure Divorces on falſe Allegations. 

The ſecond Cauſe of a Divorce is what the Lawyers call Impoten- 
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tia cocundi t, or an Impotency in Point of carnal Copulation; which +c. 5.13. 10, 


in the Man is ſaid to be an Exceſs of Frigidity; and in the Woman 


Ardtatio, or too great a Straitneſs in her Genital Parts. Therefore if any 


one ſhall thro' Ignorance marry a Virgin that is ſo narrow that the Man 


cannot enter her Body; or if ſhe ſhall have contracted ſuch a natural 


Imperfection, that it cannot be curd by the Aid of Phyſick. Or if a 
Woman ſhall marry a Man that is of ſo frigid a Nature that he cannot 
have carnal Knowledge of his Wife, they may be ſeparated, and the 
Perſon that is qualify d for Matrimony, may freely paſs to a ſecond 
Marriage *. If there be a Conftat of natural Impotency in either of the 
Perſons in Wedlock, the Marriage may be immediately ſeparated : 
Otherwiſe the ſaid Perſons ought to live and cohabit together for the 
Space of three Years from the 'Time of the Solemnization of Marriage, 
for the Tryal of Nuptial Copulation ; for ſo long a Time the, Law ap- 
points, if the natural Frigidity cannot be prov'd before. And after 
this Time is expir'd, if they are unwilling to live together any longer; 
and the marry'd Woman can prove, that the Man cannot have carnal 
Knowlege of her, ſhe may, on a Judicial Sentence, take another Hus- 
band; and if he ſhall marry another Wife, his Marriage ſhall be diſſolv'd 
as null and void. But if both the Parties ſhall conſent to live together, 
the Man may retain her as his Siſter, tho' not as his Wife. But if they 
both confeſs upon Oath, hoy never carnally knew each other, thro' 
the Husband's Inability (for ſo they ought to do, if they cannot have 
the Teſtimony of ſeven of their Neighbours or Kindred of good Credit 
hereunto) the Woman may then betake herſelf to a ſecond Marriage 
on the Judges Decree. But if the Husband ſhall marry another Wife 
and have Children, they, who have thus ſworn, ſhall be deem'd Guilty 
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of Perjury; and, upon. doing Pennance, be compell'd to return to the 
firſt Marriage f. And thus if it ſhall appear, that the Woman is ſo ſtrait 
and narrow in her Genital Parts, that ſhe cannot be render d Habilis 
and fit for Copulation without Bodily Danger, (barring a Divine Mi- 
racle) it is the ſame Thing; for the Marriage ſhall be ſeparated: But 
yet it ſhall be renew'd again, if it afterwards appears, that the Church 
was deceiv'd herein. This Matter ought to be try'd by the careful In- 
ſpection of grave and honeſt Matrons of her Pariſh ; and to be well 
atteſted by them upon Oath, e. That ſhe can never be a Mother or 
proper Wife, becauſe ſhe is nimis arcta, and unfit for Generation, 
But this Inſpection ought not to be, till the Parties in Wedlock have 
liv'd together for three Years (at leaſt.) and have uſed their beſt En- 
deavours to know each other +. ” | „ 

As to this Matter, there happend a very remarkable Caſe in the Reign 
of Queen Elizabeth *, which was thus. The Wife of one Bury was 
divorc'd from him upon the Score of Frieidity, it appearing that for 
three Years after the Marriage ſhe remain'd Virgo intacta on the Ac- 
count of the Husband's Impotency. Her Husband afterwards marry'd 
again, and his Wife had Children: And hereupon it was a Queſtion, 
Whether they were legitimate or not? And it was adjudg'd they were, 
becauſe born during that Coverture, and before any Divorce had in re- 
ſpect of the ſecond Marriage, which they agreed to be voidable, but 
that it continued a Marriage till it was diſſolv'd f. YO | 

My Lord Coke tells us, that a Writ of Error was brought upon this 
Judgment; and it was affirm'd in the 9zcens-Bench upon great Delibe- 
ration : But yet it ſeems to be a very hard Judgment ; and the Di- 
ſtinction which is there made, e. That a Man may be Habilis and 
inhabilis at different Times, is not applicable to the Circumſtances of 
that Caſe. Tis true, a Man may be ſo, where the Inability is ex 
Maleficio: But if a Man has a perpetual and natural Impotency, tis 
impoſſible for him to be habilrs at any Time; and the Marriage in ſuch 
Caſe is not voidable, but void ab initio. To the like puren was the 
Lady Es Caſe, who, on her Petition to King James the Firſt, ob- 
tain'd a Commiſſion under the Great Seal, directed to the Archbiſhop 
of Canterbury and five other Biſhops, Gc. to proceed in a Cauſe of 
Nullity of Marriage, between the Earl of Ffex and herſelf, by reaſon 
of his Frigidity. And the Libel againſt him was, That for three Years 
after the Marriage they did cohabit as Man and Wife, but that before 
and ſince the Marriage, he had a perpetual Impotency (at leaſt) in re- 
ſpe& of her. The Earl reply'd he was frigid quoad illam, but not as 
to any other Woman; for he found that ſhe was not apta to have Chil- 
dren. Thereupon the Commiſhoners appointed three Ladies and two 
Midwives to inſpect her, who return'd, thatſhe was apta & habilis : And 
becauſe the Law preſumes, that where there is three Years Cohabitati- 
on after Marriage, and nothing done towards the Act of Copulation, 
there muſt be Impotentia cocundi in viro ; which Diſability, whether it 
proceeds from any natural Defe&, or by any other Accident whatever, 
it matters not; yet if it precedes the Marriage, it ſhall convict the Man 
of Impotency, and conſequently renders the Marriage void. | 

'The third Cauſe of a Divorce is a Machination of the Wife's Death, 
or any other Act of Cruelty ; For if the Husband does by Poiſon, or 
any other ſevere Uſage, lay Snares againſt his Wife's Life, ſhe may 
ſue out a Separation quoad T horum & Menſam *: For ſome of the. Ca- 
noniſts will have a Divorce to be taken in a 'Threefold Senſe, vis. Firſt, 
For a Separation of Marriage quoad Thoram only, that is to tay, in 

| | - reſpect 


| P arergon Tur 3s Canonici Asglicani. 
Reſpect of carnal Copulation. Secondly, For ſuch a Separation quoad 
Thorum & Menſam, which in Engliſh is called Bed and Board. And, 
Thirdly, For a Diſſolution of Matrimony gquoad Vinculum Matrimonii. 
A Divorce on the Account of Cruelty ſeems to be grounded on the 
Law of Nature: For as Marriage was inſtituted by God in a State of 
Innocence, it mult of Conſequence be for the mutual Comfort and Help 
of each other; and, therefore, 4 cruel and ſevere Uſage fruſtrates one of 
the Ends of that State. The Spiritual Court has a proper Juriſdiction 
in Caſes of this Nature ; and we have ſeveral Inſtances of Suits brought 
there by the Wife for a Separation upon the Score of Cruelty : And tho 
in one Caſe Sentence was given for the Husband againſt the Wife ; yet he 
was forced to pay all the Expences of Suit for her *. Afterwards the 
Wite brought an Appeal, and becauſe the Husband would not appear 
and anſwer, and pay for tranſmitting the Proceſs, he was excommuni- 
cated : And, a Prohibition being pray d hereupon, the Court of Com- 
mon Pleas doubted whether they ſhould grant the ſame ; becauſe the 
Proceedings were according to the Courſe and Practice of the Eceleſi- 
aſtical Courts. The Wife of one Porter was divorced from him on the 
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* Crok.Rep. 


Pt. 3. p. 16. 


ſame Account f, but it was only a Menſa & T horo For this Kind of 1 Crok. Rep. 


Divorce gives the Wife Liberty to live ſeparately from her Husband, 
which otherwiſe ſhe could not do; and tis no more than a Proviſion for 
her Safety, and to avoid his cruel 'Treatment of her; ſince ſhe cannot 
marry again during his Life, without incurring the Danger of Felo- 
ny 3. In the Twelfth Year of King Charles the Firſt *, a Divorce was 
propter Sevitiam of the Husband, and the Woman married again in 
the Life-time of her firſt Husband ; and it was doubted, whether this 
was Felony : But no Reaſon was given for this Doubt, only that many 
Inconceniencies might enſue upon ſuch a Pretence ; and, therefore, they 
adviſed the Woman to get 4 Pardon, tho the Divorce in this Caſe is 
grounded on Natural Right; and like a Divorce (for Adultery) is never 
to ”w allow'd on the Confeſſion of the Parties, but only upon plain 
Proot. | 
The two laſt Cauſes of a Divorce, according to the Canon-Law, being 
not admitted here in Euglaud, I ſhall omit to handle them under this 
Title Specially ; and, therefore, I ſhall proceed to {peak of a Divorce 
a Vinculo Matrimonii. In all thoſe Caſes where ſuch a Divorce was, 
the Marriage was not de Fare, according to the Canoniſis; bucauſe it 
was void ab initio: For where the Incapacity ariſes from any Matter 
precedent to the Marriage, there the Marriage is only de jatto; and a 
Sentence of Divorce in ſuch Caſe is only Declaratory, that the Mar- 
riage is diſſolv d; for it was abſolutely void before, and either of the 
Parties might marry again, tho' the other was living. But 'tis other- 
wiſe, where the Divorce is occalion'd ex Cauſd ſubſequenti, as in Caſes 
of Adultery, Cruelty, and the like. For there the Marriage being 
once good, it can never be diſſolv'd a Vinculo ; becauſe ſuch ſubſequent 


Pt. Jo P · 461. 


+1 Jac. 1. c. 11. 
* Crok, Rep. 
461. 


Cauſe cannot effect the Bond of Matrimony, tho' 'tis ſuſficient to ſe- 


parate the Parties 4 Menſd & T horo ; Which is in the Nature of a 
Temporal and not a Perpetual Divorce: And if either of the Parties ſhall, 
marry again in the Life-time of the other, ſuch Marriage is void ; and 
ſo it was adjudg'd in the Caſe of Rye and Fulcomb f. And as a further 
Confirmation of the Law in this Matter, it was afterwards adjudg'd, 
That a Divorce Cauſa Adulterii is no Bar of Dower ; which ſhews that 
the Marriage is not diſloly'd +. 


The Husband may be compelled by an Excommunication to receive : 


his Wife, if he has raſhly and incautiouſly put her away from him; _- 
m m e 


3 . 


J Noy. Rep. 
p- 102. 


+ Noy. Rep. 
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„Abh. iu c. 1. 
* 15. 


Cow. Interp. 
V. Donntive. 


De gene fic. 
cap. 11. n. 10. 


t Guid, Pap. 
Deciſ. 187. 


* Lib. 3.Tit. 
+. C11; 
Benificiati. 


cludes in the Affirmative ; for a Benefice may be obtain d either by way 


Parergon Juris Canonici Auglicani. 


he ſhall not only be oblig'd to return to her, but in ſuch a Caſe ſhall 
be forced to treat her with a Marital Aﬀection. But a Husband may 
leave his Adulterous Wife, without expecting any Sentence of Divorce, 
when the Adultery is evident and notorious. 'The Husband may pray a 
Separation of Matrimony on the Account of a Matrimonial Impedi- 
ment, tho' ſuch Impediment proceeds and ariſes from himſelf ; as from 
his own Impotency and Frigidity *: But if he knowingly marries a 
Woman that cannot render him his Due, he is (notwithſtanding) bound 
to maintain her, and ſhall not be divorced from her ; for he ought to 
impute it to himſelf, | 


Perſon to found ſuch a Chapel, and to ordain that it ſhould be Do- 
native and not Preſentative; and that the Chaplain ſhall only be de- 
privable by the Founder and his Heirs, and not by the Biſhop *. There 
have alſo been peculiar Privileges granted to Lords of Manners, who 
had ſeveral Tenants living remote from the Church, to erect Chapels 
for them, and ſome for the Conveniency of ſuch Lords and their Fa- 
milies, (as already remembred under the Title of Chapels) with Li- 
berty to put in whom they pleaſed, provided he was a Perſon in 
Holy Orders: And the Biſhops in thoſe Days granted theſe Privileges to 
encourage ſo good an Undertaking : which having been continued Time 
out of Mind, do now turn to a {wack gr So that there are ſome 
Donatives by Royal Licence, and ſome by Preſcription, 

But it has been a Queſtion, Whether ſuch Donatives are properly 
Benefices Eccleſiaſtical * For Pet. Gregorius ſpeaking of Chapels 
founded by Laymen, and not approv'd by the Dioceſan, nor as it were 
ſpiritualiz d by him, plainly ſays f, That they are not accounted Bene- 
fices, nor can they be conferr'd by the Biſhop; but the Founders and 
their Heirs may give ſuch Chapels, if they pleaſe, without the Biſhop's 
Conſent tf. And Lindwood is very prolix on the very ſame Head, 212. 
Whether St. Martins le Grand in London be an Eccleſiaſtical Benefice 
or not *, arguing Pro and Con on this Subje&t : But he at length con- 


of 


Parergon Juris Canonici Anglicani. 
of Title, or elſe by Canonical Inſtitution. And thus a Church being a 
Donative, it begins only by the Foundation and Erection of the Donor; 
and he has the ſole Viſitation and Correction of it, and the Ordinary 
has nothing to do therewith : For if the King tounds a Chapel or 
Church, he may exempt it from the Juriſdiction of the Ordinary, and 
in this Caſe the Lord Chancellor or Lord Keeper ſhall viſit the ſame f. 
And if the King does by his Letters Patents licence a common Perſon 
to found a Church or Chapel exempt from the Juriſdiction of the Or- 
dinary, the ſame ſhall be viſited by the Founder and his Heirs, and 
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not by the Ordinary f. And as the Clerk comes in by the ſole Act of 1 


the Donor ; ſo he may reſtore and reſign it to him: For anumquodg; 
ebelem modo quo Colligatum eft diſſolcitur. For tho' the Clerk, when 
he is ! has the Frechold ; yet he may diveſt himſelf of it by 
Reſignation, without any other Ceremony, and the Ordinary has nothing 
to do therein. In a Donative a Reſignation made to one of the 
Founders, where there are more than one, is ſufficient ; for it enures 
to them all, as a Surrender ſhall more eſpecially, when they all con- 
ſent thereunto and grant it de novo. EY; 
But tho Admiſſion, Inſtitution and Induction be not requiſite in the 
Caſe of a Donative, as aforeſaid ; yet if the Patron docs in reſpect 
of a Donative preſent a Clerk to the Ordinary, and ſuffer Admiſſion 
and Inſtitution thereupon, he has thereby made it always Preſentative : 
For, as my Lord Coke * and others f do poſitively aver, the very Ad- 
miſhon, Inſtitution and Induction takes away the Nature of a Donative. 


* Inſtirut, 1 


p. 344. 
er \k, 2. 


And then the Ordinary ſhall viſit the ſame, Procurations ſhall be paid, kep. p. 63. 


and a Lapſe ſhall incur to the Ordinary, as in all Benetices Preſentative ; 


But as long as it remains a Donative, it is exempt from the Juriſdiction 


of the Ordinary, It a Clerk, that has a Donative, be diſturbed in his 
Incumbency, the Patron or Founder ſhall have a Cre impedit pra- 
ſentare, and declare upon the Special Matter. All Biſhopricks were 


anciently Donative by the King 4: And tis ſaid there arc certain el . 


Chauntries, which may be given by Letters Patents“. 


> as 
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O Drunkenneſs and Gluitony. 


PRQBRUNKENNESS, in Latin called Ebrietas, from the 
bDPrepoſition (.) which is the ſame as extra or ſme, and 
Bria ſignifying Meaſure, that is to ſay, without Meaſure. 
=) Drunkenneſs : For it obſcures the Underſtanding, hinders 
Senſation, diſturbs the Brain, debilitates the Natural Vigour of the 
Body, engenders Forgetfulneſs, and injures all the five Senſes, by which 
the whole Operation of the Body is govern'd ; it expels the Appetite, 
: weakens the [oints of the Body, cauſes a Trembling in all the Members, 
kindles a Heat about the Liver, and renders the Blood thereof groſs 
and grumous, and denigrates the Colour of the Body : And from hence 
a Fear and Horror, and a Talking in our Sleep, and fantaſtical Viſions 
ariſe, a Foulneſs of the Mouth, a Debilitation of the Genitals, ny Lag 
IRC; 


3. fol. 75. b. 
* P. N. B. 33. 


There are many Evils and Inconveniencies that flow from 


X. 3. 1. 14. 
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like; and theſe Things diſtemper a Man fo much, that they often 
cauſe a Groſsneſs of Body, and ſometimes a Decay of Nature, 
and a Leproſy itſelf, And ſo great a Deteſtation had St. Auſtin of 
this Vice of Drunkenneſs, that ſpeakieg thereof, he ſays, Ebrietas 
cum abſorbet, a ©ino abſorbetur, abominatur a Deo, deſpicitur ab An- 
gelis & deridetur ab homintbus. And, again, he ſays, 'That it takes 
away the Memory, confounds the Underſtanding, diſſipates the Senſes, 
excites Luſt *, hinders the Speech, corrupts the Blood, debilitates all 
the Members, exterminates Health, and ſhortens Man's Life. But 1 
will not here treat of this Vice as a Phyſician, or a Moraliſt, but as a 


Lawyer; ſhewing how all exceſſive Drinking has at all times been for- 


1 Concil. 
Angl. Vol. 2. 
140. 200. 


* A. D. 1102. 


1 , 3. 1. 14. 


* Lib. 3. Tit. 
1. . . v.13 
gilanter. 


bidden to the Clergy by the Laws of the Church. 

And here I ſhall firſt obſerve, that all Drinking (ad Potus æquales) 
was abſolutely forbidden to Clergymen, on Pain of Suſpenſion after 
Admonition t; not only by a Synodical, but by a Provincial Conſtitution 
under Edmund Archbiſhop of Canterbury. Prohibeantur Prasbyteri, 


ne ad potationes eant, nec bibant uſq; ad Pinnas, ſays an ancient Con- 


ſtitution of a Council held at London *, when the Clergy grew Scanda- 
lous to the People for this looſe and wicked way of living. The Canon- 
Law puniſhes this Crime of Drunkenneſs with a Suſpenſion ab Officio 
vel Beneficio+ : But our Conſtitution is more ſevere, and ſays, a Be- 


neficio & Officio. Ihe Council of Oxford not only ſtrictly forbids all 


Clergymen from whatever tends to Gluttony and Drunkenneſs, but 
it requires the Biſhops to proceed ſtrictly againſt thoſe who are Guilty 
hereof, according to the Form of the General Council; that is to ſay, 
the fourth Council of Lateran, viz. by Admonition firſt, and then b 

Suſpenſion. Lindwood complains, T hat this was not ſo much look'd after 
as it ſhould be, becauſe it brought no Profit to the Prelates *. I hope this 
Reaſon will not hold among ſuch as pretend to a Reformation of Religi- 
on, which will be very defective, if it extends not to our Lives as well as 
our Doctrines: For there can be no greater Reproach than to ſee thoſe 
looſe and diſſolute in their Converſations, who think it their Honour to 
be Miniſters of a Reformed Church. It was a ſtinging Reflection on 
our Church by the Archbiſhop of Spa'ato (who was no very ſtrict Man 


himſelf) That he faw nothing reform'd among ns but our Dcarines. 


* Concil. 
Angl. Vol. 
2. 104. 

+ 44 Diſt. 4, 


Can. 78. 


+ Brownl. 
Rep. p. 37. 


I hope there was more of Satyr than of Truth in it: For, doubtleſs, 
there were many then (as there are now) of exemplary Lives, and 
unblameable Converſations among the Clergy. But it there be any o- 
thers, it will be the more Shame to the Biſhops not to proceed againſt 
them, ſince even before the Reformation the Canons were ſo ſtrict and 
ſevere in this Matter. | | 
In the Council at J/e/fminſfter in Henry the Second's Time, under 
Richard Archbiſhop of Canterbury, all Clergymen are forbidden going into 
Taverns to eat and drink, unleſs upon Travelling ; and the Sanction of 


this Canon is, aut cefſet aut deponatur *. See alſo the Canon-Law t. The 


ſame was forbidden in the Council at Yori in Richard the Firlt's Reign, 
in the Council at London unde: Hubert, in King John's Time; and ſince 
the Reformation the ſame Conſtitution is renew'd among King Zames's 
Canons f. And there have been ſeveral Inſtances of the Severity of 
our Eccleſiaſtical Puniſhments againſt Drunkenneſs in Clergymen. In 
the Eighth Year of King James the Firſt's Reign one Parker was de- 
priv'd of his Benefice for Drunkenneſs # ; and tho' he pray'd a Prohibi- 
tion, yet it was denyd him: And in the; next Year another was de- 
priv'd for the ſame Crime; and the Judges at Common-Law allow'd 
the Sentence to be good. And no doubt there are other Inſtances of this 


Kind, 


Parergou furs Canonct Auglicani. 


Kind ; but we had not known of theſe if they had not been preſerv'd 
to us in the Law Reports. By the old Law j it was Death for the 
Prieſts 20 drink Il ine or ſtrong Drink, when they went into the Tauben 
nable of the Congregation ; and the Reaſon given is, That they may put 
a Diference between Holy and Unholy, and between Clean and Unclean, 
and that they may teach the Children of Iſrael all the Statiites which 
the Lord hath ſpoken to thee by the Hand of Moſes. Which implies, that 
thoſe who are given to drinking Vine or Strong Drink are unfit to inſtruct 
others in the Law of God. And God looked on them as ſuch a Diſho- 
nour to his Worſhip, that he threatens immediate Death to them that 
approached his Altar when they had drank Vine: And the Jews ſay, 
that this was the Reafon why Nada and Abihu were deſtroy'd. In 
ſhort, all Nations have abhorr'd a fſottiſh and drunken Prieſthood, as 
moſt unfit to approach unto God, or to offer Sacrifices for others, when 
they have made Beaſts of themſelves. I hope, this Charge is not lying 
upon any. of our preſent Clergy ; for who would not rather run into a 
Wilderneſs, or hide himſelf in a Cave, than take ſuch a Charge upon 
himſelf, if he could not refrain from this abominable Vice 2 
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Of a Duplex Querela, and the manner of pro- 


ceeding therein. 
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* Lev. ch. 10. 
V. 92 10. 


A SIRE S the Patron has a Remedy at the Common-Law by a Onare 


Impedit, where the Biſhop refuſes to inſtitute a Perſon pre- 
91 =: ſented ; ſo likewiſe has the Clerk a proper Remedy in the 
N W Eccleſiaſtical Court: For he may complain to the Court of 
enen Arches, if he be refusd by the Biſhop; and to the Court of 
Delegates, where the Refuſal is by the Archbiſhop : And, upon this 
Complaint, the Dean of the Arches writes to the Biſhop in Form of 
Law, which Writing is in Latin called Duplex Ouerelu. But becauſe 
by the Canon * the Biſhop has T'wenty eight Days allow'd him to in- 
form himſelf touching the Sufficiency of the Clerk after the Preſentation 
is tendred to him: 'Pherefore, the ſaid Canon enjoins, that a D plex 
Onerela ſhall not be granted till that Time is expird, and Oath made 
thereof, and that the Biſhop refus'd to grant Inſtitution, or enter into 
Bond, with Sureties, to prove the ſame to be true: And this under 
Pain of Suſpenſion of the Grantor from the Execution of his Office for 
half a Year, to be denounced by the Archbiſhop ; and that the Da- 
plex Ouerela ſhall be void. In which Canon there is a Proz4ſo, that 
the Biſhop ſhall not inſtitute another in the mean time with Prejudice to 
the Perſon preſented /ub Panda nullitatis. | 

As to the Form of this Reſcript, and the Proceedings on it, it is as 
follows, iz. It ought to contain a Monition, that within five or nine 
Days the Biſhop ſhould admit the Party complaining, and alſo a Ci- 
tation for him to appear either by himſelf or his Proctor at another Day, 
in Caſe he ſhould refuſe ſo to do; and then to ſhew Cauſe of his Re- 
fuſal. And there is alſo an Inhibition ſerved on him purſuant to the 
Nnn Canon 


Can. Jac. 95. 
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Canon above- mention d, not to admit another Pendente lite. The 
Proceedings on it are thus, 72. The Clerk, who has got the Preſen- 
tation, muſt procure ſome Perſon to admoniſh the Biſhop to admit him 
within the time mention d in the Duplex Qyerela, and three Days after- 
wards the ſaid Clerk ought to apply himſelf to the Biſhop and pray 
Inſtitution, and tender himſelf ready to ſubſcribe the Thirty nine Ar- 
ticles, and to take the Oaths of Supremacy and Canonical Obedience : 
And this he ought to do twice more within the Time preſcribed in the 
Duplex Qnerela ; and it he cannot be admitted to the Biſhop's Pre- 
ſence, then he ought to make Proteſtation in the Preſence of ſome 
credible Witneſſes. | 

'The Biſhop, after ſuch Admonition, refuſing to admit the Clerk, 
may be cited by a Meſſenger to appear; and it that cannot be done 
Perſonally, then the Meſſenger may acquaint the Biſhop's Servants, 
that he has a Citation ad Inſtantiam R. B. to inſtitute him to ſuch a 
Benefice, Then after the Day on which he ſhould have appear'd, if he 
had been Perſonally cited, the Court will decree a Citation Hiis (5 
Modis, which muſt be Perſonally exccuted if that can be done ; if not, 
then it muſt be fix'd to the outward Door of his Houſe or Cathedral. 
Afterwards the Day of executing the Monition and the Inhibition, the 
ſeveral Days on which the Clerk prayd Inſtitution, the Day of his 
citing the Biſhop, and of his Refuſal to admit, Gc. are to be certify'd 
by the Perſon citing ; and this is to be on the Back of the Drplex 
Onerela. Then the Biſhop, after three Proclamations, is declared Con- 
zumacions, and the Judge pronounces the Right of Inſtitution to be 
devolved on him, and dccrees that the Clerk ſhall be inſtitut:d, and 
that he will write to the Archdeacon to induct him. Then the Clerk 


muſt apply to the Archbiſhop to examine him, and if he approves him, 


then he writes to the Judge Fiat Inſtitutio But before he is inſtitu- 
ted, 'tis uſual for the Clerk to give Bond to indemnify the Judge. 
. 8 8 

If the Biſhop appears, and alledges a Cauſe of his Refuſal to admit 
the Perſon, as that the Church is full, or that the Perſon preſented is 
a Simoniac; unlearned, and the like, then they are to proceed to Tryal ; 
and if the Biſhop fails in his Proof, the Judge then pronounces Sentence 
for his own Juriſdiction, and condemns the Biſhop in Expences of Suit. 
But if the Biſhop will not defend the Suit, the pretended Incumbent 
may do it, and alledge that the Church is full of himſelf; but then the 
Judge will firſt pronounce Sentence for his own Juriſdiction, becauſe the 
Biſhop has alledg'd nothing to oppoſe it. But if the Biſhop will allow 
ſuch Incumbent to defend the Suit in his own Name, then the Judge 
cannot decree for his own Juriſdiction till the Cauſe is determin'd. And 


in this Caſe, where the Biſhop appears and refuſes to inſtitute, tis not 


Hob. Rep. 
p. 15. 


a ſufficient Cauſe to alledge, that two Perſons are preſented to the ſame 
Living; and ſo the Church is become Litigious: Becauſe, if it was ſo, he 
ought to proceed upon a Z#5-Patronatis to try the Right. But if not, 
and one of them appears to be incapable, or otherwiſe deficient, he 
may admit the other without any Inquiſition upon a Jus-Patronatus; 
becauſe the Right of Inſtitution pro hdc vice is devoly'd on him thro the 

Negligence of the Biſhop. | | 
'There are not many Inſtances of this Way of Proceeding in our Books 
and Records; but ſome there arc. Sir Tim. Hutton's Clerk was inſti- 
tuted by the Archbiſhop of Yori, and inducted by his Warrant or Man- 
date, upon the Refuſal of the Biſhop of Cheſter to admit him“. "Tis 
true, there was another preſented to the Church, who ſued the peu 
| ent 
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bent in the Court of Delegates, ſuggeſting that his Inſtitution was void; 
becauſe it was done by the Archbiſhop out of his Province in 'Time of 
Parliament at Weſtminſter ; and by Conſequence the Induction muſt be 
void : But a Prohibition was granted, becauſe the Church was full by 
Induction, which is a 'Temporal Act; and which ſhall never be made 
void but by a Suit in the 'Temporal Courts. Therefore, a Duplex 
Ouerelu will not be a proper Remedy, where another Perſon is inducted. 
But if two Patrons pretending a Title to preſent, do each of them grant 
a Preſentation to his Clerk, and the Biſhop retuſes one who brings his 
Duplex Ouerela, and upon that obtains Inſtitution and Induction, and 
afterwards the Biſhop grants Inſtitution to the other, the Suit ſhall (till 
go on in the Spiritual Court to puniſh the Biſhop for a Contempt in 
granting Inſtitution after an Inhibition, and Pendente lite; but in Re- 
ſpect of the Incumbency a Prohibition was granted *. But in ſuch a 
Caſe if the Biſhop had retus'd both their Clerks, and then one of the 
| Patrons had brought a Care Impedir againſt him; and (pending that 
Writ) a Duplex Quercla had been brought by the other: And upon 
the Biſhop's Neglect to appear, the Archbitop had granted Inſtitution to 
the Patron's Clerk, tho he had been Incumbent for ſix Months, yet he 
ſhould be remov'd, if the other Patron recover'd in the Opare Impedit, 
| becauſe he came in Pendente lite f. 


So if the Refuſal be upon a Pretence, that the Church is full ; be- 
cauſe the Plenary ariſing upon Inſtitution ſhall be try'd by the Biſhop's 
Certificate, | | 
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Of Eaſter, and the Celebration theredf. 


IH E Churches of all the Provinces of Aſia, which in the 
Time of the Romans were govern'd by a Pro-Conſul, did 
? ſuppoſe, as from a very ancient 'Tradition, that the four- 


ALLIS 


WA IRA teenth Day after the Appearance of the New Moon, to 
be reckon d from the Time of the Vernal Equinox, ought 
to be obſerv'd in the Church as the Salutary Feaſt of Eaſter, viz. The 
ſame Day whereon the Fews were commanded to kill the Lamb: 


And that they ought always on that Day, (on what Day of the Week 


ſoever it ſhould fall) to put an end to their ſolemn Faſtings. Whereas 
it was (notwithſtanding this Cuſtom of the Aſiatichs) the general Pra- 


Rice of the Church all over the reſt of Chriſtendom to act after another 
Manner: For other Chriſtians did not end their Faſtings on any other 
Day than that of our Saviour's Reſurrection: And as they receiv'd 
this Uſage from Apoſtolical Tradition (as is pretended) it ſtill pre- 
vails in the Church. And the Aſiatich Churches (upon this Account) 
differing from all others, eſpecially the Latin Church, in their Cele- 
bration of Eaſter, divers Synods and Aſſemblies of Biſhops were con- 


ven d, which condemn'd the Practice of theſe Chriſtians, who were by 
” the 


* Moors Rep. 


25 | 8 Roll. Abr. 
Note, This way of Procecding againſt the Biſhop is very proper, where 391. Moors 


the Refuſal is for Incapacity, or any other . Perſonal Defe& in the Rep. 57s. 
Clerk ; becauſe theſe are Cauſes, which the Spiritual Judge may try. 
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the Latins called Carto- Decumani, and cenſur'd as Hereticks: And 
Eaſter was by the common Conſent of theſe Synods ordain'd to be 
celebrated on the S$mday following the firſt Full-Moon after the Vernal 
Equinox; and thereupon they ſent Circular Letters to inform the 
Brethren in all Places touching this Decree of the Church for the Uni- 
form obſerving of Faſter on the Day of our Lord's Reſurrection ; and 
that the ſolemn Faſts of the Church ſhould not be concluded till that 
great Day; for ſo tis called by the ſixth Canon of the Council of 
Ancyra. For we read, 'That at the latter cnd of the ſecond Century, 
there were ſeveral Councils held concerning this Aﬀair in the Weſtern 


Church, as at Rome and in Gaul; and in the Eaſtern Church at Pontus 


and in Paleſtine. . 

And thus the Lords Paſſover, which we commonly call Eaſter, was 
order d by the Canon-Law * to be celebrated every Year on a Sunday, 
otherwiſe ſtiled the Lord's-Day ; becauſe our Lord on that Day of 
the Week, roſe from the Dead, and appear d among his Diſciples : 
And 'tis ſaid by the fifth Apoſtolical Canon, * That if any Biſhop, 
* Prieſt or Deacon ſhall celebrate the Holy Feaſt of Eaſter before 
* the Vernal Equinox, as the Fews do, let him be depos'd.” But 'tis 
to be obſervd, That this Canon does not condemn thoſe who kept it 
on the fourteenth Day of the firſt Month regularly calculated, but it 
ſeems to be directed againſt them only, who follow'd the Erroneous 
Calculation “ of the Fews: And, therefore, it is probable that it 
might be fram'd by thoſe that obſerv'd it as the Eaſtern Chriſtians of 
the firſt Ages generally did. Patina, in his Lives of the Popes, ſays, 
That this Feaſt of Eaſter was firſt ſettled on a Sunday by Pope Pius the 
Firſt at the Inſtance of one Hermes, with whom he had cultivated a 
ſtrict Amity and Friendſhip: For to confirm the wavering Minds of 
ſome Men in this Reſpect, the Angel of the Lord appear'd unto Hermes 
(as the Papiſts pretend) 'in the Habit of a Shepherd, and declar'd to him, 
by way of Command, that all Perſons were to celebrate the Lord's 
Paſſover en the Lord's-Day ; and this Meſſage, or Order, he communica- 
ted to the ſaid Pope. See the Law above-quoted in the Margin out of 
the third Part of the Decretum. But tho' there have been ſeveral Cri- 
tical Diſputes concerning the very Day on which Eaſter was to be kept, 
yet all unanimouſly agreed in this, That this Feaſt was to be obſerv'd in 
the Church ; and, by the African Code, it is made uſe of as a Date. 
For ſays the 106% Canon of that Code, © Whatever Formal Letters 
are granted, let them mention the Eaſter-Day of that Year. But 
if that happens not to be known, let the Eaſter-Day of the prece- 
*. dent Year be inſerted, as ſometimes in publick Dates tis ſaid, After 
** the Conſulſhip of A. C. &c. 

In the early Ages of the Church the Baptiſm of Catholicks was uſu- 
ally celebrated at the Time of this Feaſt; but if the Parties were 


threaten'd with any imminent Danger, or any other Neceſlity requir'd, 


_ Baptiſm 


* The Feriſh Calculations wete very Faulty ; for their ordinary Year conſifling only of 354 Days, 
their Paſſover, which they kept on the 14th Day of the Month Nn, muſt often fall a conſiderable 
Time before the Vernal Equinox; which the Primitive Chriſtians juſtly looked upon as the Beginning 
of the Natural Year, Once indeed in $4 Years they intercalated one Month of 30 Days, but this was 
not enough, for in 84 Years they loſt 32 Days, as Biſhop Beveridoe has obſerv'd : So that when 
their Account was at the beſt, it was two Days (at leaſt) too ſoon, and ſometimes a Month. Victo 
rinus, a famous Arithmetic ian of Aquitain, in Pope Hilary the Firſt's Time reQify'd the Cycle or Gol- 
den Number for aſcertaining the Feaſt of Eaſter, far beyond what Euſebius and Theophilvs had done 
And ſome will have it, that Victor Biſhop of Capua, in the Papacy of Pelagius the Firſt, did alſo 
rectify the Miſtakes of the Roman Abbot Dionyſius touching the Paſchal Cycle, 


/ 


Parergon Juris Canonici Anglican, 


Baptiſm might be perform'd at any other Time : For if any of the 
Centiles were converted by coming over to the Faith, they might be 
baptiz'd at any Time, and in any Place whatever, cither in the River, 


Sea, or in Springs and Fountains *, And ſich as became Sponſors *Con.z.Dift. 
or Sureties for them in Baptiſm, promis d to take Care, that they were 22. 


not afterwards found to be Infidels. By the 66 of the Trullan Ca- 
nons, now only receivd by the Eaſtern Church, all Horſe-Races and 
Publick Shews were forbidden from Eaſter-Day to the New Lord's-Day, 
commonly with us called Low-Sunday ; daring which intermediate Time 
all Perſons were to attend ſinging of Pſalms, reading the Scriptures, and 
enjoying the Holy Myſteries. | 

It was heretofore a Traditional Cuſtom among the Jes, at the 
Time of their Paſſover, to ſet at Liberty one Perſon or other under 
Confinement in Bonds, and to releaſe him from his Impriſonment, in 


Memory of the People deliver d from Egyptian Bondage f; and this INat. cap.18. 
Cuſtom they obſerv'd, together with their 'AvTowua, after they were Joh. cap. 27. 


reduc'd to a Province by the Roman Arms; doing this (perhaps) that 
they might curry Favour with the Provincial Preſidents, and by this 
Means procure Mercy and Compaſſion to the People. The Chriſtian 
Emperors after their Converſion, leſt they ſhould ſecm leſs Merciful 
to the Heathens than the Zews were, and as well in Remembrance of 
Chriſt's Reſurrection, as to teſtify a Common Joy, which all Chriſtians 


receiv'd on the Score of their Deliverance from the Bondage of Sin 


hereby, ordain'd, That whenever the firſt Day of Eaſter came, all 
Priſoners and Captives ſhould be ſet at Liberty, and their Puniſhments 
forgiven them, unleſs it were ſuch as were charged with Crimes of a 


very heinous Nature f. And this, we read, they did on the Account 4 C. 1. 4. 3. 


of Piety and Religion towards God, 


ST 9 Ez f 


WS l 


Y D = F mg. 3 * f e 
De N J. INN 
, a. 44d Jo og © ALL 58 Wb WE. Vi ay x K. V. 770 ) 
— 77 7 8 e 4 5 — \. * » N * U 

2 N 2 - DE mc 2 "IQ Py 


- —— tr 1 


V Eecleſiaftical Crimes in General, and the 
= Diftinflinn thereof. 


Nea Church having a Juriſdiction by the Grant of the Civil 


* Power in divers Crimes, which are of a Spiritual Nature, 
and puniſhable in the Eccleſiaſtical Court, I ſhall here 
treat in general of ſuch Crimes as are of Eccleſiaſtical 


ne Cognizance; as 0 Inceſt, Adultery, Whoredom, Fa- $a; 5. J. per 
5 f 


; R KX. 19. per 
er the Sin of Luxury; and under their pro- tor. 


per Titles handle them in particular. Among theſe there are ſome * 5. 3. per 


crilege, Oy; ry , Simony t, Perjury, and ſuch 


others as are compriz d un 


that are merely of Eccleſiaſtical Cognizance ; and others, that are of a 

mix'd Nature, that is to ſay, ſuch as are cognizable both in the Eccle- 

ſiaſtical and Secular Courts: And firſt, of ſuch as are merely Eccleſiaſti- 

cal; and, therefore, only Cognizable in the Eccleſiaſtical Courts. 
Among theſe by the Canon-Law the firſt is Hereſy, which being 2 

Crime merely of an Eccleſiaſtical Nature, the Secular Judge cannot by 

any Means intermeddle EPR Point of Cognizance, but has wy 
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the Power of executing the Puniſhment inflicted thereon by the Eccle: 
ſiaſtical Judge *, at his Requeſt and Petition, or (we commonly ſay) at 
the Requeſt of the Church: And as this is a Crime merely Eceleſi- 
aſtical ; ſo does the Puniſhment and Declaration, of what is Hereſy, 
belong to the Eccleſiaſtical Judge. Secondly, By the Canon- Lato 
Simony is a Crime merely Eccleſiaſtical, and, conſequently, pu- 
niſhable by the Eccleſiaſtcal Judge alone f: For it had its Original 
Prohibition from the Church ; and (in Popiſh Countries) is regu- 
lated according to the ſtrict Rules and Inſtitutions of the Canon-Lazy ; 
but with us in England it admits of ſome Temperament and Reſtriction, 
as I ſhall ſhew hereafter under that Title. But tho' the Crimes of 
Hereſy and Simony are both by the Canon-Law equal unto the Crime 
of Treaſon ; yet even by that Law the Crime of $imony is not of ſo 
enormous a Kind as that of Hereſy. Thirdly, We may reckon Concubi- 
nage #, (or what the Canon-Laz tiles JVhoredom) to be a Crime merely 
Eccleſiaſtical, ſince tis deem'd no Crime by the Cu- Las, but had its 
Original Prohibition from the Laws of the Church ; and, therefore, 
the Church has only Cognizance thereof. Tho, according to Hoſti- 
enfrs, Concubinage, or the keeping of Concubines, was prohibited and 


condemn'd even by the Cizr/-Lar itſelf : But, I think, the Cioil-Law 


Abb. in c.$. 
X+ 2. 2. n. 1. 


Abb. ut lup 


only prohibited Concubinage or ſample Fornication indirectly, and not 
directly, And, /aftly, In one Word, we may reckon all ſuch to be 
Crimes merely Eccleſiaſtical, which are not Crimes according to the 


Prohibitions of the Temporal or Civil Law; as Uſury, Blaſphemy, Sa- 


crilege *, Perjury t, and the like are: For theſe are not merely Canoni- 
cal; becauſe, according to Hoſtien/is, the Cognizance thereof (at leaſt) 
in Reſpect of ſome Pecuniary or Corporal Puniſhment does alſo belong 
to the Secular Judge: But 'tis otherwiſe in Reſpect of Eccleſiaſtical 
Cenſures to be fulminated againſt ſuch Criminal Perſons, 
Among ſuch Crimes and Offences as are claim'd to be Puniſhable by 
Eccleſiaſtical Juriſdiction ſome are of a publick, and others of a private 
Nature. The firſt are thoſe that may be proſecuted by any Ac- 
cuſer or individual Subject whomſoever. As for Example, an Offence 
againſt God is reckon'd a Crime of a publick Nature, and any one of 
the People may be an Accuſer herein; becauſe what is a or done 


as an Offence againſt God, ſcems to be an Offence againſt Men, as God 


is the Lord and Father of us all: And ſuch are the Crimes of Blaſ- 
phemy, Tdolatry, Hereſy, Apoſtacy from Chriſtianity, Schiſm, Perjury 
in an Eccleſiaſtical Court, Polluting and Defiling of Churches, Di- 


ſturbing of Divine Service, Violating and Prophaning the Sabbath, 


Neele of the Sacraments, not frequenting Publick Prayer, and the 
like, For St. Paul has reduced all Eccleſiaſtical Offences (I think) to 
ſome one of theſe three Heads, as either being contrary to Piety to- 


wards God; to Juſtice tewards our Neighbour ; and to Sobriety to- 


8 7 - 6 - dap. 2. 
V. I2. 


wards our Selce +4. That, which is againſt God, the Latiniſts ſtile Im- 
pietas ; that, which is againſt our Neighbour, they term Facinus ; 
and that, which is againſt a Man's Self, they call Flagitium ; tho' the 
two laſt are often confounded without obſerving the true Propriety of 
Words. Under ſuch Offences as are contrary to Juſtice the Church 


reckons Simony, Uſury, Difamation, Subornation of Perjury in an 


Eccleſiaſtical Court, Sacrilege, Dilapidations, not building of a Church 


enjoyn d by a Teſtator, not fencing the Church-Yard ; not repairing the 


*5&6E]E.6. 
gap. 4. 


Church or Chancel, and not Reeping of it in a decent Manner; Violence 
done to a Miniſter ; Violating of a Sequeftration made for Tithes not 
paid; and Fighting or Brawling in the Church or Church-Tard *, 3 d 

| the 


Parergon Juri Canonici Anuglicani. 


the like. And againſt Sobriety the Law reckons ſuch Crimes as theſe, 


2iz. Adultery, ſimple Fornication, Inceſt, Polygamy, and all manner of 
Tncontinency, which is not made Death by the Law of the Realm; Solli- 
citation of a Woman's Chaſtity, Drunkenneſs, Filthy Speech, and the like. 
But ſome of theſe, I think, are rather Crimes of a private Nature. I 
find in the Writers of the Civil and Canon- Law ſeveral Offences af- 
firmd to be of Eccleſiaſtical Cognizance, which may ſeem (even in this 
Realm) to be ſuch, tho' I do not expreſly read of them to be ſo ac- 
counted either in the Statutes or Reports of the Common-Law : As 


for oiolating or diſturbing the Liberties of the Church; for admitting 


Excommunicated Perſons to an Action, or to give Evidence in a Tem- 
poral Court; forging Letters“, and other Matters Eccleſiaſtical, as Teſti- 
monials for Ordination, (5c. digging up of bury'd Corpſes; burying of 
Excommunicated Perſons or notorious Hereticks in the uſual Places of 


good Chriſtians f; and, /aftly, Abettors and voluntary Company keepers 
with Excommunicated Perſons. | 


According to Criticiſm, there is this Difference between what we 
in Latin call Peccatum, Delictum and Crimen: For a Peccatum is the 
ſame with what we in other Words call an egi and wicked Act. 
But a Delictum, according to Andreas, is a forſaking or departing 
from a good Action, that is to ſay, Derelidtum. But what we call a 


239 


. Ai 
per tot. 


Abb. in c. Fo 
x. 5 33. n. 1. 
v. in cap. 
Cl. 3. J. n. 
11. 


Crime, is a heinous or heavy Sin or Peccatum ; and deſerves Accuſa- 


tion and Condemnation Or in other Terms a Deliftum is what the 


Logicians call Genus Generaliſſimum, whether it ariſes and proceeds 
from the Mind or not: But that which we call a Crime, is what they 
ſtile Genus Sub-alternmm ; and under the ſame is comprehended Theft, 
Adultery and other Sins; which proceed ex Animo, and from an evil 
Conſcience, according to the Archdeacon's Comment thereon *. A 
Crime or Sin is ſaid by the Canon-Lazw to be greater or lefler, as it 
more or leſs draws us from the Favour of God; and as it recedes in 
like manner from the Rules of the Holy Scripture : And when it may be 


In c. 1. VI. 
„ . . 
lictis. 


ſaid to recede more or leſs from the Rules of Holy Writ, ſhall be meaſur d 


by the Standard of that Contempt which it carries along with it. But 'tis 


to be obſerv'd, That every Crime committed by a Clergyman does not 
immediately deſerve Depoſition: For there are ſome Crimes that de- 
| ſerve a Suſpenſion only; and others, that deſerve Depoſition or Degra- 
dation (as aforeſaid) which is a perpetual Removal of him from the 
Miniſtry and Service of the Altar; but Suſpenſion is only a Removal 


of him from thence for a Seaſon ; and of Suſpenſion there are ſeveral 


Species, as will afterwards appear under that Title. 
Both by the Cioi/ and Canon-Law a Delinquent, on the Account of 


a Crime committed by him, is ſubje& to that Judge's Court or Juriſ- 


_ diction where ſuch Crime or Offence was committed or begun; becauſe 


by the Act of offending he has in that Point made himſelf a Subject to 
the Court or Territory of ſuch Judge, and has oblig'd himſelf Ratione 


penef: And this is true, whether he be ſued there Civilly or Criminally 
for the ſaid Offence; for Symmachus in his Decretal Epiſtles, writes 
to this Purpoſe, oiz. Facinus, ubi admiſſum eft, debet expiari. And 
the Emperor Conſtantine ſays, 'That he who commits any. Crime, ſhall 
be Subject to the Publick Laws of that Province, within which the 
Crime was committed ; and that he ſhall not plead any Privilege or 
Preſcription to the Court. And he aſſigns a Twofold Reaſon for this. 
Firſt, Becauſe the Plaintiff ſhould be the better enabled to prove his 
Charge, as having his Evidence in a greater Readineſs in the Province 


where the Offence was done: And, Secondly, That by not going * 
0 


Abb. in c. 20. 
X. 2. 14, n.5. 
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of the Province, he ſhould not be ſubject to greater Expences than the 
Matter would bear. And as each of theſe Reaſons do favour and re- 
ſpect the Plaintiff, he may ſurely renounce this Favour, if he pleaſes ; 
and convene the Defendant into any other competent Juriſdiction. 

An Eccleſiaſtical Crime or Offence is brought into rer either 
by the Promotion of ſome Party; or elſe by the Inquiſition or Enquiry 
of the Judge. The firſt is when any one does in a voluntary Manner 
impeach or accuſe another of ſome Crime committed * : And the ſe- 
cond is, when the Judge proceeds againſt and proſecutes Delinquents 
ex mero Officio. And this Enquiry is either Special or General. The 
firſt is, when the Judge does by Virtue of ſome probable and well- 
grounded Fame, or elſe on the Information of Credible Witneſſes, en- 
quire touching ſome certain Crime or other committed: And the ſe- 
cond is, when the Churchwardens and Sideſmen of any Pariſh, which 


in our Books are called Teftes Synodales, do upon Oath in a Viſitation 


denounce all manner of Crimes committed within their Diſtri& to the 
Judge, who impoſes this Oath on them; for after they have taken 


this Oath the Judge demands their Preſentments in Writing, 


*X.16 1% 


In Sum. x. i. 
6. Sect. i. prin. 


Abb. in Rub 
x. I. 5. Gloſſ. 
in c. I. vi. 1.3. 


o 


* X. 1.6.10. 


Of Eccleſiaſtical Elections, and of the Form and 
Confirmation thereof. 


MON all the legal Methods, whereby Eccleſiaſtical 
A Benefices were conferr'd on Clergymen, that of Election 
was anciently held the chicfeſt, and beſt adapted to the 
e Ma end of their Function, as long as Elections were made 
without Strife, and were pure and undefiled in the Church: 

ede For tis to be obſerved, That no one ought to take this 
Honour unto himſelf, unleſs he be called of God, or by God's Com- 
miſſion, as Aaron the High-Prieſt was *. Therefore an Eccleſiaſtical E- 
lection, according to Goffredust, is nothing elſe but a Canonical Calling 
of ſome fit Perſon or other unto ſome Sacred Dignity or Preferment in 
the Church, or elſe into ſome Religous Fraternal Society therein k. For 
Clergymen do by way of Election aſcend unto ſeveral Degrees of Dig- 
nity in the Church, and being there placed, do not only exerciſe ſuch 
'Things as relate to Orders, but to Furifdiaion alſo, after they have 
received Confirmation and Conſecration in their Office. And, in this 
Definition, I call it a Canonical Calling; becauſe every ſuch Election 
ought to be made acccrding to the Form of the Canon-Law, that is 
to ſay, by ſuch Perſons as have the Right and Power of chuſing accord- 
ing to the Form preſcribed in the Canons of the Church. For a Cano- 


nical Election, in Reſpect of its Form, is not only taken in a /arge Senſe, 
1 


but alſo tritt and more confin d Acceptation. That I call a Ca- 
nonical Election in a large Senſe, which intervenes and is made accord- 
ing to the Law of right Reaſon, where there is no Form at all obſerv'd 
and practis d; but only the Conſent of the Perſons electing and the 
Perſon elected is neceſſary . And that I term a Canonical Election in a 
firi Senſe, which is made by the Intervention of all Things, which do 
; | not 


—_— © * 
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not carry ſo much of a Solemnity along with them, as they do a Sub- 
ſtance *. And, /aftly, I ſtile that a Canonical Election in a more confin'd X. 1. 6.42. 
Acceptation, when all 'Things intervene, which not only carry Subſtantials, 
but even Matters of Solemnity too along with them f. | 163 Diſt c. I. 

From what has been premisd, it then appears, That an Eccleſiaſtical 
Election properly 1s when the Canons of any Church meet and chuſe a 
Prelate or Head to preſide over it, and it transfers or gives a kind of 
Right to the Perſon thus elected: And this Right is compleatly finiſh'd # # 5oDitt. 11 
by Confirmation. But if an Election be not made within three Months by 
ſuch Perſons as have the Power of electing Biſhops, the Right paſſes by 
Devolution to the next Superiour in Point of Order ; and thus from Su- 
periour to Superiour, till ſuch Election is fully made; and if it be not 
made within ſix Months, the Electors ſhall be puniſh'd according to the 
Canon *; as from a Biſhop to the Archbiſhop, and ſo onwards. In all x. xr. 6. gr. 
Elections, as well as in other Reſpects Men ought to be honour'd, re- * 3+ 8. 6. 
garded and eſteem'd according to their Merits and Virtues; and not 
according to their Age and Riches: And thus according to the Canon- 
Law an Abbot ought to be elected and ordain'd according to his Vertu- 
ous Merits; and not according to Order, or the 'Time that he has 
been in a Religious Houſe, And this generally holds true in all Men : 
For a Doctor of leſſer ſtanding ought to be preferr'd and henour'd in 
his Election, if he be more learned and vertuous, and ought to have the 
Preference to one more ancient than himſelf, if ſuch a Perſon be a vi- 
cious and illiterate Man: But it a good Man be elected to any Dig- 
nity, and a better than himſelf be found; yet ſuch a Election ſhall not | 
be vitiated from hence f. Note, The fix Months juſt now mention'd re- + x. 1. 6. 52. 
ſpects inferiour Clerks, and not Biſhops and upwards. 

In the Buſineſs of an Election to an Eccleſiaſtical Benefice, tis not 
only neceſſary to cite all ſuch Perſons as have a Concern and Intereſt 
therein +; but the Buſineſs of an Election ought alſo to be diſcuſs'd and X. 1. 6. 28. 
examin'd in Point of its Merits, otherwiſe the Confirmation thereof 
ſhall not be valid. And hence it alſo appears, that in the Buſineſs of 
a Preſentation to a Living, which is Equivalent to the Affair of an 
Election, it is not enough to cite the Parties; but the Matter itſelf 
ought to be diſcuſs'd and examin d. But tho' the Confirmation of an 
Election made without a Citation be null and void; yet the Election 
ſtands good in its full Strength and Vigour, in ſuch a manner that no En- 
quiry can be made touching the Validity of the Election itſelf +, if it has + v1. 1.6.39. 
been made according to the Subſtantial Form thereof ; and the greater 
Part of the Chapter has conſented thereunto. In an Election a Verbal 
Choice is requir'd as a ſubſtantial Form thereof. And hence it is, that a 
Fact which 7zacitly imports the Choice of the Perſons electing, and is 
called a ſimple Fact, is not ſufficient hereunto: But in an Election, 
wherein it is not neceſlary to obſcrve a Form, Words are not requir'd ; 
provided there be a Conſtat of the Eloctor's Conſent by the Fact itſelf, as 
it happens in carnal Matrimony. 'Therefore, whenever the Form of an 


Election is not obſerv'd, the Act of Election is null and void ipſo Fure. 7 | 


— 2 _ — — — — 
2 * — 2 


— 


— 
— — 


—— — 


77 HE AZ ox ann —_ - 7 — — —  - _ — — — — eu erm ere 
— 2 ITT l 


: : ; . OD W a: ET: LE K 2: 
: ba JS - == 1 = —— = 7 —— —c -— 4 — = A ” © — 2 
— — — I- — — 2 — -_y__—_—_ — — — — — — * - 2 
— — — — — - — — — 4 - — 
—A_——==z r — === = — It _— 
2 — 5 ITY - — — S 


— 


* . 
——— "9" 0 8 — 5 — 5 g — = Sm 
— — -— — — — —_ — — 
— — * — . — . — — — 
— — — — — Rn doing pag nts ES PSs hs Hl —— 


1 
[| 


— 


A legal Election ſubſiſts under a Threefold Form; as it is or was 
made after one of theſe three enſuing Ways or Methods , S. Firſt, * 42 Ditt.c.2, 
The more ancient Way or Form of Election was by the Inſpiration of © #*: 
the Holy Ghoſt, which was the Way and Method whereby Chri/?'s 
Diſciples and Apoſtles were choſen, as we may read in the Holy Scrip- 
ture t, and which the eleven Apoſtles themſelves made uſe of in chuſing + Mat. cap. 10 
Matthias the tweltth Apoſtle, in the room of Fudas Iſcariot f. And Luk. cap. 9. 
this Form of Election ſeems to be that, wherein all the Electors did * s cap . 
| Ppp with 
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* X. 1. 6. 42. 


Ads cap. 6. 
ARs cap. 15. 


+ X. 1.641. 


1 VI. I. 6.21. 


X. 2.43.13. 


+ VI. 1.6. 23. 


* Abb. in c. 


28. x. 1. 6. n. 2. But tho' the 


X. 1. 6. 29. 


+ Abb. in c. 


Parergon Juris Canonici Anglicani. 


with one Voice and common Conſent pitch on ſome one in their E- 
lections, which in the firſt Ages of Chriſtianity were made without any 
Corruption or Diſturbance whatever; becauſe their Elections were then 
govern'd and directed by the Holy Spirit indeed“. And in this ſame 
unanimous manner the firſt Chriſtians choſe the ſeven Deacons in the 
Time of the Apoſtles f: And they themſelves choſe Paul and Bar- 
nabas, Silas and Judas as Chiefs of the Church: But thro' the Broils 
and Contentions of the Clergy, whom the Holy Ghoſt had forſaken, 
this Form of Election laſted but very little longer Time than that of 
the Apoſtles. For ſoon after their Deaths Corruptions got into the 
Church; and Elections were ſeldom made with any Unanimity, but 
with much Strife and Hatred ; which plainly ſhews, they were not 
govern'd by the Spirit of God. And, therefore, a ſecond Form of E- 
lection was found out, and made uſe of in the Church, which was by 
way of Scrutiny +: Wherein tis uſual for all the Electors aſſembled toge- 
ther to chuſe three Perſons of the Chapter or College to take the Poll or 
Scrutiny of ſuch who have Votes in the Election, which ought to be given 
Separately and in a ſecret manner. And then either the Scrutators 
themſelves or elſe ſome Notary in their Behalf ought to reduce the 
Electors Names into Writing, as they come to vote, together with the 
Names of the Perſons they poll for: And when they have counted the 
Number of Votes given for each Perſon nam'd, and compar'd them 
well together, they ought to publiſh the Election by the Mouth of one 
of the Scrutators, whom the other Scratators have pitch'd on for this 
Purpoſe * ; declaring the Number of Votes given in Favour of each of 
the Perſons named at ſuch Election, commonly called Candidates; and 
then he ſhall pronounce for the Perſon, whom the majority of the Chap- 
ter or College has choſen. The third Form of an Election was that 
of a Compromiſſum t, viz. When ſome certain Clergymen qualified by 
Law had a Power granted to them of electing by a Compromiſe either 
Determinately, viz. on this Condition, That the Compromiſſarii ſhould 
chuſe according to the Votes of ſuch, whoſe Votes they were oblig'd to 
ſcrutinize, or elſe abſolutely by a Compromiſe made by them. And 
theſe Perſons were likewiſe bound by the Mouth of one Perſon to de- 
clare the Election of him that has a majority of Votes k. But as the 
Method of Electing by Inſpiration has been long ſince departed from the 
Church, tho ſome Men vainly boaſt of it ſtill ; ſo the Form now is only 
ſaid to be Twofold, oz. by Scrutiny and Compromiſe. | 
The Election of a Biſhop ought (if poſſible) to be made in the Cathe- 
dral Church, and if the ſame be made in any other Place (unleſs it be 
on a good and lawful Account) it is not valid *: But if Cuſtom has or- 
derd any other certain Place, we ought to abide by ſuch a Cuſtom : 
Canonical Conſtitution does not ſtrictly require it to be made 
in the Cathedral, yet it matters not where it be made either in the 
Choir or Chapter-Houſe, or in any other the like Place fit for Clergy- 
men to meet in; provided it be made within the Verge of the Church. 
An Election made by the leſſer Part of the Chapter does not hold good, 
nor can it be ratified and confirm'd by any ſubſequent Conſent what- 
ever : Nor can it be ſaid to be made by the Community, if all Per- 
ſons belonging to the Chapter do ſeparately and ſingly give their 
Conſent without being aſſembled as a Chapter + : For their Conſent 


29.x.1.6.n.8, Ought to be given in Common as a Body Politick, and in a Collegiate 


manner, 


It has been already ſaid, that an Election ought to be ſolemnly. 
publiſh'd, but the Lawyers are not well agreed among themſelves 


a 
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in what manner this Publication ought to be made: For ſome will 
have it, that this Publication ought twice to be made, e. once to the 
Chapter in the Preſence of the Canons, and a ſecond time to the Laity 
and Clergy being called together by the ringing of a Bell, if the Perſon 
elected be an Archbiſhop, Biſhop, and the like. 

But, I think, it matters not in what manner this Publication is made, 
ſince the Publication of an Election is not a Matter of Subſtance there- 
in, and 'tis ſufficient if it be not a clandeſtine Election: And, accord- 
ing to Hoſtienſis, ſuch Publication is of fo little Eſſence t hereunto, that 
an Omiſſion thereof ſhall not vitiate the Election, tho' ſuch Omiſſion 
be made on Purpoſe to prejudice the Perſon elected. After this they 
ought to ſing the Hymn, Je praiſe thee, O God: And after this Hymn 
ſung, the Biſhop, if he be there preſent, ought to be carried to the Ca- 
thedral Church, and there placed on his Throne, or in his Epiſcopal 
Chair, unleſs the Perſon thus elected refuſes to conſent to ſuch Election *, 
which he ſeldom does; or after ſuch Election waves and renounces his 
Right ; for he may renounce his Election, before the Examination there- 
of is referr'd to his Superiour for the Confirmation of it. The Act of 
Election is one individual Act, tho' ſuch Election has ſeveral Parts in it, 
£iz, The Beginning in a Scrutiny or Compromiſe ; the Middle Act con- 
ſiſts in the caſting up of the Poll; and the end in the Publication of the 
Election. | 

The Election of Canons may by Cuſtom belong to the Chapter alone 


without the Biſhop f, as the Caſe of the Chapter of Y/o/turno was, which # Abb. 1 c. 
31. x. 1. 6. n. 


refus' d to admit and receive certain Canons, which the Biſhop of that 
Church had choſen and inſtituted thereinto ; ſaying, That ſuch Election 
was attempted in Prejudice of them and their Right. On which Account 
the Biſhop ſued out Apoſtolick Letters to the Biſhop of Florence againſt 
theſe Canons, praying the ſaid Biſhop, that he would prohibit theſe 
Canons the doing him an Injury in his Election of them; and that for the 
future they would ſuffer him freely to exerciſe this Right of Choice, 
The Biſhop of Florence, after Conteſtation of Suit, and Proofs receiv'd 
on the Articles exhibited, doubting which way to proceed, conſulted the 
Pope by remitting the Proceſs to him: Who gave for Anſwer, That 
he ſhould abſolve the Canons from the Biſhop of Yolturno's Charge; 
becauſe he ſeems to do no Injury, who makes uſe of his own Right ; 
and this being the Right of the Canons from an Immemorial Enjoy- 
ment of it, they did the Biſhop no Injury. And 'tis notorious, that in 
Tuſcany it is a general Cuſtom obſervd in all Cathedral Churches 
for the Canons to chuſe their Canons without requeſting the Biſhop. 
By the Canon-Law an Eccleſiaſtical Election, wherein Laymen inter- 
vene with Clergymen, is entirely null and void, becauſe the Form there- 
of is not obſervd: For in Hatred hereof the Law has formally intro- 
duc'd itfelf; ſaying, That Laymen ſhall not be preſent, and if they 
are, the Act ſhall be totally annull'd. But tis otherwiſe if no ſuch 
Form be introduc'd ; as in other Corporation-Acts, wherein the Act is 
not vitiated and made void, tho' unqualified Perſons be admitted 
thereunto, if the Majority be qualified, and do ele& as they ought 
to do. | | 
Tho' a Canonical Election ought to be confirm'd by the Superiour + 
(as aforeſaid) yet ſuch Superiour before ſuch Confirmation ought to 
enquire touching the Life and Converſation of the Perſon elected, in 
the Place where he had his Reſidence and Abode, and if on ſuch E- 
lection he ſhall be thought worthy in reſpe& of Life and good Manners, 
his Election ought to be confirm'd without Delay“; for Cone 
immedi- 
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+ X. 1. 6. 3. 
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3 immediately follows Election *, and gives Power of Adminiſtration to the 
+X.1, 5.16, Elected f. And here tis to be obſerv'd, that Confirmation is a Matter of 
Neceſſity, tho the Election itſelf be a Matter of Will and Pleaſure ; for 
Abb. in c. the Canons of a Church are not bound to clect any one certain Perſon ||, 
14.x.1.5.n.3. ſince that would be Hopſon's Choice (as we ſay in Engliſh) but may 
chuſe whom they pleaſe, provided he be a Perſon fitly qualify'd : And 
then the Superiour, to whom Confirmation belongs, ought ex debitô 
Juſtitiæ to confirm the Election, if nothing hinders the Perſon elected 
from being confirm d. And hence it is, that the Power of confirming or 
inſtituting the Perſon elected or preſented to a Living, which of Common 
Right belongs to the Biſhop, does on a Vacancy of the Sce paſs to the 
X. 1.33.14, Chapter : But tis otherwiſe in the Buſineſs of a Collation, or an Elec- 
X. 3.9. 1, tion properly ſo called“. And the Reaſon of this Diverſity is, becauſe 
Inſtitution and Confirmation is a neceſſary Act; and the Superiour is not 
at liberty herein, as exerciſing a neceſſary Point of Juriſdiction. And 
Secondly, from hence it appears, That Election does not give a Plenary 
of Right, before the Superiour has confirm'd the ſame : And, there- 
fore, the Election ought of Neceſſity to be confirmd ; and by Confir- 
mation the Perſon elected acquires the Exerciſe of the Right accruing to 
him in his Office of Prelacy, if ſuch Election be not null and void; 
ſince before Confirmation he has only a Right in Habitu and not in 


I Stoll. in e. Ac. f. And tis the ſame Thing in an Election made by a Secular 


10. Diſt. 63: College or Corporation: For the Election ought, according to Law, to 
4 Glo ut be confirm'd by the Viſitor or Superiour Power k. Thus when a Rec- 
ſupra. tor of an Univerſity of Scholars is choſen by the Corporation or Uni- 
verſity, the Election ought to be confirm'd by the Superiour of ſuch 
Univerſity: Yet according to Baldus, it may by Cuſtom prevail, That 

ſuch a Rector may have the Adminiſtration thereof without Confirma- 

tion; and thus we ſee it commonly practis'd in the Univerſities of Italy, 

and ſome other Countries. But, I think, in Reſpect of Eccleſiaſtical 
Corporations ſuch a Cuſtom is not valid. Confirmation gives the Power 

of Adminiſtration; and Acts done by a Perſon unduly elected are not 

Innoc. in e. binding and valid in Reſpect of his Publick Office“. Confirmation is 


5 hg . always granted by a Superiour, as by Biſhops and other Superiours gra- 


IX. 1. 6. 9. dAatim + ; and by a Chapter during the Vacancy of an Epfſcopal See : 


+x.1.34-14. Becauſe Confirmation is an Act of Epiſcopal Juriſdiction, which the 
+ VL +. 8. 1. Chapter exerciſes during the Vacancy of the Sec +, as being in the Bi- 
ſhops Stead. Yea, tho' the Election of any Dignity belongs to the 
Chapter, and the Confirmation belongs to the Biſhop ; yet the Chapter 

* Gio, & ſhall both elect and confirm during the Vacancy of the See“: For in 


Dd. in C. 3. ſuch a Caſe the Chapter has a Twofold Right. But here tis to be 


VI. 8. . obſerv'd, that tho a Chapter ( ſede Vacante) may confirm the Elections 


of Perſons in inferiour Churches, as that of Abbots, and the like ; yet 
the Chapter cannot confirm the Election of a Biſhop, that is not exempt ; 
but the Archbiſhop ought to confirm it, tho' ſuch Biſhop has not yet 
X. 1.34.14. been conſecrated t: And according to the Papal-Law an Archbiſhop 
„ idé g elect is confirm'd by ſome Primate, Patriarch, and ſometimes by the 
23 Pope himſelf * ; But in Places exempt, by the ſame Law the Pope ought 
X.1.6.9&15. always to be applyd to for Confirmation, or elſe his Legate in 
ſuch Places where he reſides, if the Perſons thus exempt are immedi- 
: 63 Diſt. 9, ately ſubject to the Pope f: But 'tis otherwiſe, if they are only me- 
x. 1.7.1. diately ſubjet to him, as Provincials, and the like f; who tho they 
s.. are exempt, yet they have a general Superiour of their Order, by whom 
they ought to be confirm d. 
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In granting Confirmation all ſuch Perſons ought to be firſt cited who 
have oppos d the Election; and theſe ought to be cited Nominatim, if 
the Election was made by Part of the Electors: But if the Election was 


made unanimouſly and Concorditer, then all ſuch Perſons ought to be 
cited in general, who may or will object any Thing againſt ſuch Elec- 
tion ; to appear at a certain Day and Place, when the Confirmation is 
to be perform'd, in order to = Cauſe of their diſapproving of the 
Election, and to impeach the Confirmation thereof *. And thus as an 
Election gives a Beginning to ſome Church-Preferments; ſo does Con- 
firmation add a Perfection thereunto : But 'tis the Entrance on the 
Office, that gives a Poſſeſſion thereof f. 
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Of Efpouſals de futuro, commonly called Præ- 


Contracts. 
VT O' this Word Sponſalia, in Engliſh called Eſpouſals, in 
| Py the proper Import thereof only ſignifies a Proſpect of future 


Mlarriage“; yet tis not always confin'd to this Senſe alone: 
For ſometimes *tis extended to denote Love-Gifts made by 
Parties betrothed ; as Fewels, Bracelets, Chains ef, and 
namely the Ring itſelf +, being often us'd as an aſſured Pledge of a per- 
fe& Promiſe ||. But ſometimes 'tis taken for that Portion of Goods 
which is given for, and in Conſideration of the Marriage to be ſolem- 
nized * ; and ſometimes for the Banquet or Feaſt made at the Celebra- 
tion of Marriage f. Our Common Lawyers indeed do uſually confound 
theſe Terms of Eſpouſals and Marriage, uſing them promiſcuouſly for 
each other +: But yet they do not confound their Natures with the 
Names themſelves : For till the Celebration of Marriage they do not 
repute the affianced Couple as one Perſon, nor deem their Ifſue as 
lawful ; nor does the Man gain any Property in the Woman's Goods, 
nor ſhe any any Dower in his Lands by Force of a Matrimonial Con- 
tract alone, without Solemnization of Marriage *, according to Perkins, 
Tit. Feeffments, fol. 40. But tho the Cizilians ſeldom uſe the Word 
Eſpouſals for Matrimony itſelf t, but rather for a Preamble thereunto +; 
making no leſs Difference betwixt Eſpouſals and Matrimony than be- 
twixt the Promiſe and the Performance of the Ac ||; Yet both the 
Civilians and Canoniſts in favourable Caſes generally“, in Matters in- 
different often, and ſometimes in ſtrict and penal Caſes t, do liken 

Eſpouſals unto pure and perfect Matrimony. The Canoniſts indeed are 
ſomewhat more critical in the obſerving of Terms; and not only di- 
ſtinguiſn between Matrimony and e Jer , but deſcending further, 
they diſtinguiſh betwixt one kind of Eſpouſals and another, being the 
firſt Inventors of the ſeveral Names of Eſpouſals de futuro, and 


Eſpouſals de preſenti ||: And yet oftentimes they make little or * 
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The Latin Word Sponſalia is deriv'd from the Verb Mondeo, which 


P. 23. 2. 2. 1s to promiſe And hence it is, that the Perſons betroth'd or afhanc'd, 
and not yet marry' d, are in Latin called Sponſus & Sponſa, that is to 
lay, the promisd Couple. Therefore I ſhall here (according to the 
Lawyer Modeſtinus) define El now to be a mutual Promiſe of a 
future Marriage, rightly and duly made between ſuch Perſons, as may 

+D. 23. 2. 1, lawfully make the ſame f. In which Definition I ſhall make ſome par- 

30. Q. 5-3- ticular Remarks. ÞFir/?, That this Promiſe muſt be mutual. Secondly, 
That it muſt be made rightly and duly. And, Thirdly, It muſt be 
made by them, to whom it is lawful. And, Firf?, As this Promiſe is 
deſcrib'd to be mutual, tis not ſufficient tor either of the Parties to 

+ X. 4 1. 26 promiſe alone ſingly E: And, therefore, (for Example) if the Man ſays 

& 31. x. 1. to the Woman, I promiſe that Twill marry thee ; and the Woman does 

9 not promiſe the like to the Man, this is a Contract that walks upon one 

1 Dd. in e. Leg; and, conſequently, not of any Force in Law ||. And ſo vice verſd, 

31. X. 4. 1. if the Woman promiſes, and not the Man, it ſhall be deem'd a lame 
Contract. Nor is the ſilent Party in this Caſe preſum'd to conſent ; 
unleſs ſuch Conſent appears either by Words, or (at leaſt) by ſufficient 

„Abb. in e. Conje&ures *. As when the Father and Mother contracts Eſpouſals, or 

14. x. 4. 2. promiſes Marriage for their Child, the Child's Silence in this Caſe 

| (if preſent and hearing the ſame) ſhall be taken for a Conſent and Ap- 

t Abb.inc.5. probation thereof f; tho 'tis otherwiſe, if any other Perſon than the 

x. 2. 23. Parents takes on him to ſpeak or anſwer for the Party, in which Caſe 
the Parties Silence does not prove any Conſent at all, according to 
Innocentius, the Archdeacon, and others. For by the Canon-Law Pa- 
rents may contract Eſpouſals tor their Children ; and ſuch a Contract 

+ X. 4. 16. 2. ſhall be valid, if they are under Puberty f. And in former Ages ſuch was 

x. 4.1.29. the Authority of Parents, and Obedience of Children (as ſome will have 
it) that Parents made Promiſes of their Children's Marriage,and not the 

gs Par. Children themſelves ||, who neither would, nor could, without the Pa- 

. rents Conſent preſume to make any Promiſe concerning a future Mar- 
riage, much 4 proceed to the actual Celebration of Marriage with- 
out the Parents Approbation. But tho” Eſpouſals contracted by Parents 
| are now valid by the Canm-Law, yet they may not compel their 

*VI. 4.2.1. Children on that Account, even by that Law, to contract Matrimony *, 

nor by the Cizil/-Law is a penal Stipulation forfeited on this Account, 
| becauſe ſuch a Stipulation is conceivd and drawn contrary to good 
Manners : And this is not only true, when the Penalty is inflicted 
the Children; but alſo if it be levy'd and cſtreated againſt the Parents: 
| For there ought to be. the greateſt Liberty imaginable allow'd and gi- 

X. 4. 1.14, ven to Children in Reſpect of Matrimony f; becauſe if ſuch Liberty 
of contracting Marriage be taken away, 'tis eaſy to conclude, that 
nothing but Strife and Diſcord will enſue thereupon between Husband 
and Wife ; and (perhaps) they will lay mutual Snares for each other's 

+X.4-1.17- Life +; and, therefore, the Law has thought fit to obviate and provide 

X. 4. 1. 12, Againſt ſuch dangerous Conſequences ||. | 2 ET Ta. ig | 

| Secondly, Whereas this Promiſe ought to be duly made, we ought 
to conſider that this Word qu, in the ſtrict Senſe of it, relates only 
| fart. in g. to the Formalities of the Act or Contract; but, in a more ample Sig- 

, . . *% : : 5 NR. | 

Reb. in I. 7; Nification, it comprehends whatever is included within the Compaſs of 

D. 55. 16. the Word rightly, viz. Whatever reſpects the Juſtice and Equity of the 

1 2 Matter f. In this Definition it ſeems to include both the one and the 

10. e. 10. 10. Other, and ſo this Promiſe of Marriage muſt not only be formal, but 

4D. 23. 2.42. 7ſt and right alſo f. The old Romans were ſo preciſe in the Obſer- 
vation of this Form, that they did not for a long while admit any 

| other 
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other way of contracting Eſpouſals, but by Stipulation *, viz. By a D. 23. 1. 

certain Form of Words conſiſting of Queſtion and Anſwer : For Ex- 

ample, the one Party asking, ili thou marry me? The other an- 

ſwering, T will t. But this preſcrib'd Form of Words is now not with- 41 

out a juſt Cauſe aboliſh'd, and a Liberty granted to contract Eſpouſals Rub . 

by any Form of Words whatever, or by any other Means; as IWriting, 

Signs, Tokens, Gc. whereby a mutual Conſent may appear: And thus, 

at preſent, there is no one Form of betrothing more lawful than 

another; but tis enough, if the Conſent of Parties appear by any- 

Form +. : | + D. 23. 1. 4. 
Thirdly, By theſe Words of the Definition, 27s Hercveen ſuch Per- 

ſons as may lawfully make the ſame, we may infer, That it is not law- 

ful for every Perſon to contract Eſpouſals, 218. Not for Infants under 

ſeven Years of Age *, nor for any Perſon forbidden to contract Matri- X 4.2.4. 

mony f, as ſuch are that are of Kin, within the Leritical Law Degrees t, 5.2 


The Civil Dam approves the Opinion of thoſe Men who think that C. 5. 5 2. 
the nutritious Powers of her Body *. But by the Canon- Lao Puberty * x, 4. 2. 3. 


under this Age has this Power. Hence it was anciently obſerv'd with- 
out any Inconvenience, that the Proof of Puberty was deriv'd and ta- 
ken from an Inſpection of the Body about the Membra Pudica: For 
when thoſe Parts put forth a Down or Lanzgo, and the Beard grew 
below, Perſons were adjug d to arrive at Puberty. 

Eſpouſals are divided into Eſpouſals de futuro, of that which is to 
come; and into Eſpouſals de preſenti, of that which is preſent (as afore- 
faid'. Eſpouſals de futuro are a mutual Promiſe of Marriage to be had 
hereafter *: As when a Man ſays to a Woman, I will take thee for my | 
IVife ; and ſhe then anſwers, I ill take thee to be my Husband f. Ef. *Weſemb.in 
pouſals de preſenti are a mutual Promiſe or Contract of preſent Mar- 82 bs. 
riage !: As when the Man ſays to the Woman, I rake thee to my Wife; z: 
and ſhe anſwers, I take thee to my Husband\|: But ſome think this f Weſemb. ut 
Diſtinction fights with the foregoing Definition of Eſpouſals; becauſe if 42 n 
Eſpouſals are only a Promiſe of future Marriage, they do not conſiſt with 22 
a Contract of preſent Marriage: And, therefore, the Definition is ei- 
ther inſufficient, comprehending only Eſpouſals de futuro; or if it be 
perfect, it deſtroys this Member of Eſpouſals de præſenti. Hereunto 1 
anſwer, Tis true that Eſpouſals de preſents are improperly called E/- 
pouſals, being in Nature and Subſtance rather Marriage than Eſpouſals. 
But this Diſtinction was not known to the Makers of the Cicil- Lat, 
— but 
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but was the Invention of the Canoniſts about a Thouſand Years ago. 
And yet there is no ſuch great Diſagreement between that Definition 
and this Diſtinction; but that they may be reconcil'd by a good Cano- 
niſt: For the Word Marriage is not always referr'd to the Subſtance 
and indiſſolvable Knot of Matrimony alone, but often ſignifies the Rites 
and; Ceremonics obſery'd at the Celebration of the Marriage *. And 
if this be true, then it follows, That ſince a Man may contract preſent 
Matrimony, and yet defer the Solemnization thereof till another time, 
in reſpe& of this future Solemnization ; the Contract de * 
may juſtly be defended and verify'd to be a Promiſe of future 
Marriage f. 2 

Secondly, Some Eſpouſals are pure and ſimple, and others are condi- 


f X. 4. 5. tional*. Pure and ſimple are they, wherein no Condition is added: 


Hoſtien ibi. 


As T will take thee to my Miſe, and I will take thee to my Husband, 


|| Abb. inc. G. Conditional Eſpouſals are they, whereunto ſome ſuch Quality is 


. „, annex'd, as thereby the Validity of the Contract is ſuſpended: As 
* X.4-5-5- I will marry thee, if my Father conſents*, c. To which Diſtinction it 
may be ſaid, That ſome Eſpouſals are referr d to a Day: As I will 

1 &Dd. arry thee before the fit Day of May t. Again, ſome Eſpouſals are 
rig. Trad, Public, and others are private, or made in a Clandeſtine manner“. 
de Sponſ., "Thoſe I call public that are contracted before ſufficient Witneſſes f; 
Frig. ut ſup. and thoſe are Clandeſtine and private, that are contracted betwixt the 
Abb. & pd. Parties without the Preſence of Witneſſes * And, laſtly, Eſpouſals may 
in c. 3. x.4.3. be contracted either between them that are preſent, or betwixt abſent 
Perſons. By preſent I mean, when one of the Parties is perſonally ſubject 

to the others Senſe: And by abſent, when the one Party neither hears, 

nor ſees, nor apprehends the other with any Senſe ; but are eſpous'd by 

+ Hoſt. Sum, the Tnterceſſion or Mediation of a third Perſon f. : 7 
X. 4. 5. I have ſaid that C/andeſtine Eſpouſals are ſuch as are contracted 
Hof. Sum. Without the Preſence of Witneſſest, whereby they may be proved: But 
x. 4.1, this I only underſtand of Eſpouſals de futuro, for Eſpouſals de preſents 
may be ſtiled Clandeſtine three ſercral Ways. Firſt, If they be not 
contracted in the Preſenc2 of Witneſſes, but privily, and as it were by 

* X.4. 3. 2. ſtealth *. Secondly, If the due and proper Solemnities requiſite unto 
Marriage be not obſerv'd, but omitted; as heretofore a leading of the 

t3o Q. 5. 1. Woman into the Church, the Publication of Banns, and the like f. 
Gloſl. inc. 3. And, Thirdly, If they be made contrary to ſome Statute or Cuitom, 
ge or the Tenor thereof. Hence it is, that if there be a Canon or Sta- 
tute in ſome certain Place, commanding, That no one ſhould contract 

Marriage or Eſpouſals without the Prince's Conſent, they will be cal- 

led Clandeſtine Eſpouſals, if the Prince be not requeſted thercunto, or 

if the Perſons have not the Prince's Conſent. 5 

It may be clearly and well enough inferr'd from the aforeſaid Defini- 

tion of Eſpouſals, That a Contract of Eſpouſals may be prov'd, if any 

ſimple Promiſe of future Marriage has interven'd between a Man and a 

| Woman: As when they mutually ſay to each other, I will take thee 
FX.4.1-1- 10 be my Wife, and I will rake thee to be my Husband +: And this is 
15 #3” good in Law, according to the Doctors, whether the Words are utter'd 
Maſc. de Or conceivd in the preſent or future Tenſe ||, And the Teſtimony of 
Prob. Vol. 3. the Man and Woman thus betrothed unto each other ſhall likewiſe be 
good Evidence of ſuch a Contract, if they confeſs the ſame, ſince 
Eſpouſals are contracted by Conſent alone. But yet, for the great- 

er Proof and Solemnity of the Contract, the Parties contracting were 

*C. 5. 1. 3. wont in the Days of the latter Emperors to give Earneſt on both fides * ; 


tho this Earneſt had nothing in common with the Dowry itſelf, or with 
7 6 — the 
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the Donation propter Nuptias. And, according to Parton, ſuch a 
Delivery of Earneſt in Eſpouſals may be prov'd by the Confeſſion of the 
Parties, or the Perſon that receives the ſame, unleſs the contrary appears 
by ſtrong Conjectures. But Paldus ſeems to be of another Opinion; 
ſaying, That it ought to be proved either by Witneſſes, or elſe by ſomo 
publick Inſtrument, wherein the Notary Publick atteſts the Payment of 
ſuch Earneſt in the Preſence of the Party, or ſome Notary witneſſing 
the ſame. And upon the Intervention of Earneſt, if the Perſon that 
gave the ſame did diſſolve or break off the Contract, he was to loſe 
his Earneſt, and if the Perſon that receiv'd the ſame did diſſolve the 
Contract, he was not only to loſe the Earneſt that he had taken, but 
was likewiſe oblig'd to reſtore 'Twotold, if he was a Perſon of lawful 
Condition, but it he was a Minor, then he was hound only to pay back 
the Earneſt given . But now in this preſent Age a Ring is uſually gi- *C. 3. 1. 5. 
ven by way of Earneſt, tho' Eſpouſals are not contracted by the giving 
of this Ring alone, unleſs the ſame be expreſs'd in proper Terms, ut* 
tered by the Voice and Tongue of the Parties contracting, or elſe other- 
wiſe fignify'd in Writing, that this Ring was given for this End and ,, 
Purpoſe, and that the Woman receiv'd the ſame on the Account a > 
Eſpouſals. Ze \retin. Conl, 

The Effects of Eſpouſals are various and ſeveral, the firſt and Prineipal “ 

whereof is this, 272. That the Parties, which have contracted Ffpoutals, 
are bound by the Laws Ecclaſiaſtical of this Realm to perform their 
Promiſe, and to celebrate Matrimony together in purſuance thereof * : * 1jnqs, lib. 
But this Concluſion is both extended and reſtrain'd, as may appear from 3. Tit. 13» 
the following Ampliations and Limitations. The firſt Ampliation is, {3+ e. 
that not only they who contract Eſpouſals de preſenti, but even they 5 
who contract Eſpouſals de futuro, arc bound to the Performance of the 
ſame f: And to this the Parties betrothed are obliged, tho' the ſame f X. 4- 2.) 
was made without an Oath 4. Secondly, 'Tho' one of the Parties affi- 8 3 
anced ſhould afterwards contract Eſpouſals with another Perſon, and + X. 4. 2. 7. 
confirm the ſame with an Oath ; yet the firſt Contract ſhall be per- 
form'd, tho not ſworn to |. And, Thirdly, Not only they who have || Abb. in e. 
contracted Eſpouſals are bound to perform the ſame, but even they * 
who promiſe that they will contract Eſpouſals *. Laſtly, If the Parties“ D. 30. 1. 
have contracted de pruſenti, and one of the Parties ſhould afterwards 4% * 
marry another Perſon in the Face of the Church, and conſummate the 
ſame by carnal Copulation, and Procreation of Children ; yet the firſt | 
Contract is good, and ſhall prevail againſt the Marriage f. S Oucre, | X. 4.1. 32. 
The Limitations of the foregoing Concluſion are theſe, ig. Firft, Where 
the Parties eſpouſed were not of ripe Age at the Time of the Contract 
made; for, afterwards coming to Years of Conſent, they may diſſent 
without Danger +. Secondly, When the Eſpouſals are Conditional, and F * + * 7: 
the Condition is not perform'd, the Parties are not bound to intermarry || ; I x. 4. 5. 5, 
unleſs the Condition be impoſſible, diſhoneſt, G, Thirdly, When ei- 
ther of the Parties thus afhancd afterwards contracts Matrimony with 


another Perſon * ; or elſe contracts Eſpouſals do futuro with another, * x. 4. 1. 22 


and then has Knowledge of the ſame Perſon ; for in both theſe Caſes & 3": 

the former Eſpouſals are diſſolv'd by the latter. Finally, When the 8 

Eſpouſals are unlawful either by Reaſon of ſome Impediment in the 

Perſon, as being of Kin within the Degrees prohibited ; or thro' want 

of Conſent occaſion d by Fear, Madneſs, Drunkenneſs, Gc. I ſay in 

theſe and the like Caſes Eſpouſals have no Effet ;. b. 42.1.4 6, 
The ſecond Effect is, That Eſpouſals de futuro do become Matri- 

mony by carnal Knowledge between the Parties betrothed || : But then I x. 4. 1. 32. 


. | even 
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even this Concluſion admits of ſome Ampliations and Limitations. As, 
Firſt, Tho one of the Parties betrothed ſhould afterwards marry ano- 
ther Perſon in the Face of the Church, and ſhould even lye with the 
ſaid new married Perſon; yet (notwithſtanding this Marriage thus ſo- 
lemnized and conſummated) the Party ſo marrying ſhall be compell'd 
to return to his or her aforeſaid Spouſe formerly known *. Secondly, 


* 'Tho' the Parties betrothed ſhould proteſt before the Act done, that they 


did not thereby intend, that the Eſpouſals ſhould become Matrimony ; 
yet this Proteſtation is defeated by the enſuing Act: For by lying together 
they are preſum'd to have ſwerved from their diſhoneſt Proteſtation ; and 
ſo the former Eſpouſals are now. preſum'd to be honeſt Matrimony f. 
Thirdly, Tho he or ſhe, who contended for a Contract of Matrimony, 
ſhould after the Decd done confeſs, That they did not thereby intend 
to make Matrimony ; yet the Preſumption of Law is ſo ſtrong in Fa- 
vour of Matrimony, that this Confeſſion works nothing againſt it +. 
Fourthly, Tho the Woman was betrothed againſt her Will; yet if ſhe 
ſuffers herſelf to be known by him, to whom ſhe was eſpous'd, ſhe is 
preſum'd to have conſented as to her Husband, which makes the Eſpou- 
fals to be Matrimony ||. Fiftbly, 'Tho' a Woman be uncertain, as where 
a Man ſwears to three Siſters, that he will marry one of them: For by 
lying with one of them, ſuch Eſpouſals do become Matrimony “. SixtHAy, 
Eſpouſals de fururo by carnal Copulation become Matrimony, tho' either 
Party had firſt contracted Eſpouſals with ſome other Perſons f. And, 
laſtly, Tho the Man does by Violence carry away the Woman, with whom 
he has contracted Eſpouſals, and has carnal Knowledge of her; yet Eſ- 


pouſals hereby become Matrimony, according to Paul de Caſtro +. The 


Limitations of the former Concluſion are, Firft, It appears that the 
Eſpouſals were diflolvd either by mutual Conſent, or by ſome other 


_ lawful Means, before the Parties lay together: For diflolv'd Eſpouſals 


never become Matrimony, tho' the Parties afterwards know each other. 
And 'tis the ſame Thing, if the Eſpouſals were void from the Begin- 
ning by reaſon of ſome juſt Impediment ; as Conſanguinity or Affinity 
within the Degrees prohibited, and the like, Secondly, Eſpouſals do 
not become Matrimony, when the Parties lay together before a Con- 


tract of Eſpouſals, but not after. Thirdly, When the Parties them- 


. 


Li ndw. lib. 
5. 
3. v. Reoni 
Conſuetudi- 
nem. 


ſelves betrothed do not actually know each other, but only endeavour 
ſo to do, Eſpouſals de futuro are not hereby reſolv'd into Matrimony, 
unleſs they were Eſpouſals by Interpretation of Law only: As when 
two Children are contracted by Words of the Preſent Tenſe; for theſe 
Eſpouſals are transform'd into Matrimony by Endeavours only, after 
the Parties have attained to lawful Age. 

By the Eccleſiaſtical Laws of this Realm, if any Perſons having 
contracted Eſpouſals, and being thereupon conven'd and adjudg'd to 
celebrate Matrimony in purſuance thereof, ſhall refuſe to undergo 
the Execution of the Sentence pronounc'd by the Ordinary, he or 
ſhe ſo refuſing, after lawful Admonition in that Bebalf, may for ſuch 
Diſobedience therein be excommunicated *: And if he ſhall perſe- 
vere in his Excommunication for forty Days, the Ordinary ſhall by a 
Significavit under his Seal certify his Contempt into the Court of 
Chancery, and crave the Aid of the Secular Power, as is done in 
Matters of the like Kind for ſuch Perſeverance ; for which ſee Title 
of Excommunication hereafter : Where 'tis ſaid, that a Writ de Ex- 
communicato capiendo ſhall be iſſued out and directed to the Sheriff for 
arreſting his Body, and detaining the ſame in Priſon without Bail or 


| Mainprize, till he ſhall humble himſelf, and obey the Monition of the 
Ordinary, Ge. | Or 
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Of Exceptions, and of the Nature and Divi ſion 


of them. 


N Exception, in the ſtrict Senſe of the Word, is a Bar or Plea 

N 5 . | Mt TR 
>& A 95 which the Defendant often makes to the Plaintiffs Action, 
in order toexclude and deſtroy the Force thereof, by marring 
* 9 » the Plaintiffs Intention, and preventing his own Condemna- 
tion. For it ſometimes happens, that tho the Action itſelf 
be juſt and well founded on Law, as conſider'd in its own Nature; yet 
it may be unjuſt in reſpect of him againſt whom it is commenc'd. And 
hence Theophilus defines an Exception to be a kind of Allegation ac- 
cruing to the Defendant againſt the Plaintiffs Action; which tho' ef- 
fectual enough in ſtrictneſs of Law; yet in Point of Equity it carries 
much Iniquity with it : But an Exception taken in the general Senſe 
of the Term is nothing elſe but a neceſſary Defence f; and he that f p. 44 14 
makes the ſame does in ſome Meaſure ſuſtain the Part of a Plaintiff f. & I. 


* D. 44. 1. 3 


And, tho in Property of Speech, an Exception is only a Bar to the K P. 44. 1. 1. 


Plaintiffs Action (as aforeſaid) yet under this Stile or Title of Excepti- 
ons we may alſo reckon Replications ||, which are Exceptions made on FE 2466 
the Plaintiffs Part to the Detendants Plea, by Means of which the 
Plaintiff retorts and as it were caſts back the Defendants Exceptions; 
and thereby maintains and defends his own Action. And thus in the 
like manner Duplicatious are thoſe Exceptions, which the Defendant 
makes uſe of to repel the Plaintiffs Replication ; and thereby the De- 
fendant juſtifies his own Exceptions. 'There are alſo Triplications, 
which the Plaintiff objects to the Detendants Duplication ; and Ouadu- 
plications, which the Defendant propounds to the Plaintiffs Triplication. 
Theſe three laſt our Common Lawyers call Rejoinders, S1r-Rcjoinders, 
and Rebutters. But good Practice in the Cie Lac docs not permit 
us to go beyond a Replication. 
Every Exception is either an Exception of Fact, otherwiſe called an 
Exception to the Plaintiffs Intention ; or an Excepticn of Law. Now 
the firſt is that which bars and excludes the Plaintitfs Intention (as we 
ſay) nullo Jure Acloris, or in Engliſh, from the Plaintiffs having no 
Right to the Action commenc'd: As when he brings an Alion for 
Money, which was never lent or credited, or if lent it has been already 
paid and ſatisfied: And an Exception of Law is a Bar to the Plain- 
tiffs Right, 218. it excludes the Action itſelf: As when the Plaintiff 
brings his Action thro' an Impulſe of Fear, or thro' the Subtlety of 
Fraud and Deceit, in order to obtain the Things promis'd him; for an 
Exception of Law bars ſuch Af7ion accruing to him. 
Exceptions of Law are either Dilatory and Temporal, or elſe Pe- 
remptory and Perpetual © And theſe laſt are ſo called, becauſe they P. 44. 1.3, 
do entirely perempt and deſtroy the Plaintiffs Suit or Action; whereas 
the former do only for a Time ſtoß the principal Matter in Suit, and 
the Cognizance thereof: For ſometimes the Cognizance of a Lon tY 
, . e ay . 
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delay'd, becauſe ſome Objection is made againſt the Judge or his Juriſ- 
*Cle. 2. 2. diction *: And ſuch an Exception ought to be propounded in the Be- 
ginning and before Conteſtation of Suit, leſt the Defendant by Plead- 
ing in Judgment ſhould ſeemingly conſent to the Judge and his Juriſ- 
diction. Secondly, The Cognizance of a Cauſe may be deferred, be- 
cauſe ſome Exceptions may be made to the Perſons of the Litigants, or 
to ſuch as intervene in their Behalf : As that they are not fit and 
proper Perſons to appear and practice in a Court of Law. Or elſe, 
Thirdly, Becauſe ſome Objection may be made to the Propriety or 
the Form of the Action, ig. That ſuch a particular Action ought to 
be commenc'd and enter'd ; or that ſome previous Action ought to be 
enter'd, leſt a greater Cauſe ſhould be injur'd and prejudg'd thereby, 
And this is the Nature of Dzlatory Exceptions, ig. That they ought 
to be propounded before Conteſtation of Suit, as aforeſaid ; ſince they 
touch not the Merits of the Cauſe, but only ſuch "Things as are the chief 
Conſtituents of Judicature, or a Judicial Proceſs: As Perſons, Time, 
Place, and the like. For it would be very Prepoſterous to propound 
them after Suit conteſted ; ſince a Perſon, by his Silence herein till 
then, ſeems to have renounc'd the Benefit of all theſe Exceptions. 
Wherefore, if he will afterwards make uſe of a dil/atory Exception, 
which he has paſſed by; he muſt make Oath that ſuch Exception did 
not come to his Knowlege before, or elſe he ſhall not only loſe the 
Benefit and Effect thereof; but his Advocate ſhall likewiſe be fin'd and 
condemn'd in a certain Penalty, if he might have inform'd him better. 
Therefore, leſt Judicial Proceedings ſhould be delay'd too long, the 
ſtated Time for making theſe Exceptions ought to be obſerv'd ; unleſs 
(perhaps) ſome new Matter or Cauſe ſhould emerge and ſtart up after- 
wards as a Foundation for ſuch an Exception, and the Defendant then 
. X 2. 25. 4, uſt make Oath “, as aforeſaid ; or elſe prove that he had, before Suit 
X. 2. 25.4, Conteſted, enter'd his Proteſtation touching the ſame f: And all this 
muſt be done, unleſs the Proceedings previous or ſubſequent to Con- 
teſtation of Suit are null and void. An Exception of the greater Ex- 
| communication is a dilatory Exception, and may be made both before 
+X.2. 25.12. and after Conteſtation of Suit ?; provided it be not made Animo Ca- 
Iumniandi: Wherefore, the Species of Excommunication, and the 
Perſons pronouncing it, ought to be ſet forth in the Pleading by the 
Party Excipient within eight Days; and the Truth thereof ought to 
be provd. This Exception was introduc'd by the Canon-Law, in Ha- 
tred and Deteſtation of an excommunicated Perſon, in order to repreſs 
his Contumacy, and cover him over with Shame, that he might be 
the more at inducd ad Humanitatis Gratiam, and be reconcil'd 
thereunto; as I ſhall ſhew hereafter. But an Exception of Excommu- 
nication may be eluded by a Reply after this manner, 2g. T itins 
accuſes Martin. Martin excepts againſt Titius, ſaying, That Titins 
is Excommunicated with the greater Excommunication. Titius replies 
againſt Martin, ſaying, Thou cam ſt not except againſt me, becauſe thou 

haft participated with me both in Prayer and Converſation. 
Peremptory Exceptions may be propounded at any Time before a 
definitive Sentence, becauſe they do not concern the conſtituent Parts 
of Judicature, but relate only to the Determination of a Zadicial 
Proceſs already ſettled, by putting an end to the Cauſe itſelf : But 
after Sentence Peremptory Exceptions cannot be objected without an 
Appeal from thence. Yet there are ſome Peremptory Exceptions, 
which being propounded in the Beginning of the Suit, do prevent and 
hinder an Entrance thereon ; And theſe are term'd Exceptions Litis 


finite ; 
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finite ; of which Kind we reckon an Exception Rei Fudicate, Juris- 
Jurandi, &c. for that, beſides the principal Matter, they reſpect the 
Inſtance alſo. And the ſame Thing is allow'd in all ſuch Peremptory 
Exceptions, whereby the Defendant avers the Plaintiff to have no Right 
of Action accruing to him; as in an Exception of Payment, and of 


Acceptilation too. And this Reſtriction according to Bartolus, is ſo , 
true, that if theſe Exceptions are propounded and prov'd incontinently & 2. 


after the manner of d7/arzory Exceptions, they rather hinder any further 
Proceedings in the Cauſe than refute the Merits thereof. Peremptory 
Exceptions may not only be propounded before Conteſtation of Suit, 
if there be a Publick Conſtat of the 'I'ruth of them, and the Plaintiffs 
Calumny does not evidently appear thereby, and by this Means hinder 
a Conteſtation of Suit to the great Eaſe of the Defendant in Court; 
but the Defendant may alſo make them after the Plaintiff has founded his 
Intention, and Witneſles have been produc'd ; and ſuch an Exception 
deſtroys the Plaintiffs Intention. Every Peremptory is ſtiled an Incident 
Exception, quaſi incidens ſeu * epſum negotium principale. But 
if the Defendant propounds ſuch an Exception aſter the Plaintiffs In- 
tention founded; and does not on the Aſhgnment of a 'Term-Probatory 
incontinently prove the ſame, he ſhall be condemn'd in Expences, be- 
cauſe he is herein preſum'd to be guilty of Fraud, Malice and Deceit: 
And, therefore, ſhall be compelled to pay the fame without expecting, 
a Definitive Sentence. And if he cannot pay theſe Expences, he ſhall 
be corporally puniſhed according to the Judge's Diſcretion ; and the 
like holds true in di/atory Exceptions. When a peremptory Exception 
is made before Conteſtation of Suit, it bars the Plaintitfs Intention 
only; but when tis made afterwards, it bars the Allien itſelf : For 
ſuch an Exception is admitted in a notorious Caſe, even before Con- 
teſta tion of Suit (as already obſerv'd) and it has the Effect and Ope— 
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I. 3. 30. 1. 


ration then of a dilatory Exception f. But peremptrory Exceptions re- t VI. 2. z. "A 


gularly ought not to be made after Sentence ; becauſe then no one can 
be repelled: Yet ſome peremprory Exceptions may be propounded even 
after Sentence, tho' paſſed in Rem Fudicatam ; and being thus made 
and prov'd, do impeach the Exccution thereof. As an Exception Se— 
natus Conſulti Macedoniani, which accrued to Children in the Father's 


Power, if they borrow'd Money +: It being introduc'd in favour of 4. 14.6-11, 


them, in Deteſtation of Uſurers. And by a Special Privilege granted to 
Soldiers, they might propound ſuch an Exception after Sentence], if thro' 


Ignorance of Law they had not made it before Sentence. And this Bene- 


fit alſo accrues to Minors under Twenty five Year: old, by reaſon of their 
tender Age; and likewiſe to ſome other Perſons, | 
Dilatory Exception ought to be prov'd before Conteſtation of Suit *, 


leſt the Defendant by conteſting Suit ſhould ſeem to conſent to the 


Judge, and to approve the Perſons that implead him, tho' the Code 
| ſeems to thwart this Opinion, ſaying, that the Defendant ought to al- 
| ledge and prove a dilatory and peremptory Exception at one and the 
fame time Time; and tis enough for the Defendant to prove a d4ila- 
tory Exception after the Plaintiff has ſet forth his Intention ; for if he 
cannot make good his peremptory, he may prove his dilatory Exception: 
But Donellus thinks this an Error in the Text, and inſtead of the Word 
Dilatoriam read Peremptoriam. But, according to the uſual Read- 
ing of all our Books, the Law (I think) ſpeaks of ſuch a dilatory 
Exception as rather concerns the Cauſe itſelf than the conſtituont Parts 
of Judicature: For ſuch an Exception may be proved after Conteſta- 
tion of Suit, as the Defendant does ws thereby ſecm to prejudice him- 
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ſelf. Ex. gr. Suppoſe a Man ſues for a Loan of Ten Pounds, and the 
Defendant denies to have borrowed any Money of bim; adding, by way 
of Diſjunitive, vis. That if he lent him the Money, he covenanted 
with him not to ſue for the ſame within five. Years. And as this Ex- 
ception ex Paco concerns the principal Cauſe, and is of a mix'd Na- 
ture; ſo tis enough for the Defendant to prove the ſame, after the 
Plaintiff has prov'd his Intention or Aſſeveration touching the Money 
lent. | 

A Procuratorial Exception is Twofold, g. Firſt, That A. is not a 
lawful Proctor *: And, Second{y, That he cannot be a Proctort. And if 


any one has omitted this ave 80 he cannot afterwards on better 
Thoughts reſume the ſame, unleſs ſuch Exception be of the firſt Kind of 


theſe Procuratorial Exceptions, ©iz. T hat he is not a lawful Proctor: 
And 'tis a known Rule in Law, that all Procuratorial Exceptions 
ought to be made before Conteſtation of Suit, and not afterwards, as 
being dilatory Exceptions, if a Proctor was then made and conſtituted. 
He that objects it as a Procuratorial Exception, that tis not lawful 
for the adverſe Party to appoint a Proctor, as in Popular Actions, and 
all Criminal Cauſes ; or that ſich a Perſon cannot be a Proctor, becauſe 
he is a Soldier, and the like, ought to prove theſe his Exceptions, the 
Proof of ſome of them conſiſts in Law. See hereafter the Title of 
. | | 98 

An Exception is alſo a Defence made againſt improper Witneſſes, by 
whom the Defendant may be aggriev d: And ſuch an Exception may 
be alledg'd on a Threefold Account. Fjrf?, It reſpects the Witneſſes 
themſelves, 273. becauſe they are ſuch as ought not to be examin'd in 
a Criminal Cauſe ; as they are Perſons infamous, guilty of Perjury, and 
the like. We ought, therefore, to know, That when any Exception is 
inſufficient, . That they are Perſons infamous, guilty of Perjury, Cc. 
but the Place where, and the Time when ſuch Crime was committed, 
ought to be ſpecified, and other Circumſtances thereof. Some will have 
it that the Party Exci pient ought alſo to prove, that the Witneſſes 
alledg'd to be infamous are held and reputed as ſuch in the common 
Opinion of all Men. But the more common Opinion in this Caſe is to 
the contrary, . Tis enough to prove a Witneſs infamous on ſuch and 
ſuch a particular Account, thro' ſome Crime committed, without ſaying, 
He was and is reputed, as atoreſaid. Yet let Men be careful how they 
make ſuch Exceptions without Witneſſes ready at Hand to prove the 
ſame ; becauſe by the Cizi/-Law, if they do not prove the Crimes 
objected, they are liable to an Action of Injury. But a Perſon judici- 
ally objecting any Crime againſt Witneſles, in how general Terms ſoever 
it be, is not liable, if he proves the ſame, whether it be by Action or 
Exception. But if he does not prove it, he is obnoxious, tho' done by 
way of Exception, according to the common Senſe of the Doctors. Yet 
by the general Cuſtom of France, the Perſon objecting any Crime by 
way of Judicial Exception againſt Witneſles is not liable to an Action 
of Injury, tho' he does not prove the ſame: But Advocates always 


proteſt in their Exceptions againſt Witneſſes, ig. They do not make the 


the ſame Animo Calumniandi, Gc. The ſecond Head regards the Pro- 
ceſs of Depoſitions, ce. becauſe the Witneſſes themſelves are not ad- 


| mitted according to Law: As when they depoſe without an Oath ad- 


miniſtred to them; or are examin'd according to Law; or (perhaps) 
are admitted on a general Inquiry: In which Caſes their Depoſitions 
gain no Credit, tho they be repeated. The third Head reſpects the 
veryDepoſitions of Witneſles themſelves ; as being falſe, various, con- 

- | trariant, 
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trariant, ſingle, 'inconcludent, &c. But more of this under the Title 
of Witneſſes. 

Every Exception has the Nature and Property of a Defence, as al- 
ready hinted; and a Defence accrues from the Law of Nature, ſo it 
ought not to be deny'd to any one: And, therefore, every Exception, 
that may be made after Conteſtation of Suit, may be objected in an 
Appeal: But a d/arory Exception cannot be objected in a Cauſe of 
Appeal, becauſe regularly it ought to be propounded before Conteſta- 
tion of Suit, unleſs it be omitted thro' Ignorance, as before obſerv'd. 
Nay, ſometimes an Exception has a greater Operation in Law than an 
Action itſelt ; ſince we obtain many Things by an Exception which we 
could not do by commencing an Action as Plaintiff in a Cauſe. A 
Judge in not admitting a lawful Exception, ſeems to aggrieve the Party 
Excipient, tho' he not expreſly pronounces thereon ; and, therefore, an | 
Appeal lies from hence“: But two contrary Exceptions cannot be al- »Abb.in G. 
ledgd; becauſe as one Exception is contrary to the other, the firſt x. 2. 3. n. 4. 
deſtroys the laſt. An Exception may be propounded in ſuch doubtful 
Terms as do not poſitively determine any Thing; as by the Word 
Credo, and the like + For Example, I beliece my ſelf not to be obig dl. A b 1 
A legal Exception is ſaid to be ſuch as cannot be eluded by the Help P. 6. 3. 13. 
and Means of any Replication whatever: And ſuch an Exception 
breaks the Force of an Action, if it cannot be repelled by a Jeg, Re- 
plication f. But Exceptions which do require a deeper Search and lu- 5 
quiry, are not admitted in ſummary Cauſes, tho they are reſerv'd in 0 3 
principal Cauſes ||: And an Exception is ſaid to. require ſuch Search and | 1» . 4. 3. 
Inquiry, when it is involv'd with ſome Subtlety of Law. An Excep- 13. 
tion is more calily prepar'd and given to any one than an Action; but 
then the Defendant, who in reſpect of his exceprive Matter becomes a 
Plaintiff, muſt prove the Intention of his Plea ; ſince all Exceptions are 


properly ſaid to conſiſt in Fact, as they all ariſe from ſomething or other 
done or not done. | 


Of Excommunication, and of the Diviſion and 


| Effects of tt. . 


2 95 8 »XCOMMUNICATION being an ancient Cenſure 
kW or Puniſhment made uſe of in the Church to eſtabliſh the 
, Pa& Diſcipline thereof ; I ſhall, in order to explain the Force 
and Authority of it, here conſider, Firſt, What it is: 
And, Secondly, How it is divided. The Word itſelf is a 
generical 'Term, which ſignifies an expelling or caſting of 

Perſons out of the Communion and Society among Men : And, there- 
fore, there may be as many Species of it as there are Kinds of Com- 
munion or Society among Men, from whence they are caſt out. And 
as there is one Species of Communion with God (as the Church 
phraſes it) and another with Men; ſo there is one Species of Excom- 
munication, which is ſtiled a Divine, and another which is ſtiled a 
Human Puniſhment : Again, there is another Species of Communion, 


which 
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which is entirely among Men; and this is either Cipil or Eccleſiaſticas. 
So that by the Canon-La there is one Kind of Excommunication, 
which ſeparates us from the Grace and Favour of God; and another, 
which ſeparates us from Civil Society; and a third, which (according to 
the Canon-Law) ſeparates us from God and the Civil Society of Chri- 
ſtians. Touching the firſt, tis eertain, according to the fifth Synod or 
general Council in the Church, that every impious and wicked Man is 
pr ſeparted from God, till God is pleaſed to be reconciled to him 
a again by a Pardon of his Sins . And herein St. Jerome in his Book 
de Jud. perfectly agrees; where, ſpeaking of a wicked Man, he ſays, 
That God has departed from him, in that he has committed Sin. 
But a Civil Excommunication is made by Human Authority : And as 
the former is a Sentence pronounced by God alone; ſo this latter is 
a Sentence pronounc'd by Man, and is either Cigil or Eccleſiaſtical, 
properly ſo called. I ſhall in this Title treat of that which we ſtile 
Ecclefiaſtical. | 
Now ſuch an Excommunication is an Eccleſiaſtical Cenſure, whereby 
a Perſon baptiz d is depriv'd of ſome good Things, which are com- 
mon to all Chriſtians, 2782. The Fellowſhip of the Faithful, the Partici- 
pation of the Sacraments, and the common Suffrages of the Church. It 
is called a Cenſure by way of Genus; becauſe every Excommunication 
is a Cenſure : And tis ſaid, Jhereby a Perſon baptiz'd is depriv'd of 
ſome good Things, which are common to all Chriſtians, in order to 
diſtinguiſh Excommunication from other Cenſures. And by the Words 
a Perſon baptiz'd we likewiſe point out the Subject thereof; ſince a 
Perſon not yet baptiz'd is not the Subject of Excommunication, as be- 
4:4Q, 1. 4: ing no Member of the Churcht, And thus Excommunication in the Im- 
+ 1 0.3.33. Port of the Word is the ſame with Extra-communion t; becauſe a Man 
557 is thereby ſeparated from the Communion of the Faithful, and the 
Participation of the Sacraments, eſpecially of the Euchariſt, by an 
Antonomaſia called the Communion. Excommunication is alſo by ano- 
ther Name called an A4natbema, which properly differs from ah Ex- 
communication only in reſpect of a greater Kind of Solemnity, with 
which the Biſhop uſually pronounc'd it, having twelve Prieſts ſtanding 
round about with Candles, which they threw on the Ground at the 
end of the Solemnity and trampled on. The Word Anathema is de- 
riv'd from . and TH to place; taking its Similitude from the An- 
cients, who placed thoſe Things in a manner diſtin& and ſeparate from 
others, that were taken trom the Enemy in War. Excommunication 
is likewiſe ſtiled Anathema Maranatha, importing the greater Excom- 
munication pronounced by a Sentence ; fr the Word Maranatha 
ſignifies 27 Chriſt's coming. Wherefore, when this Anathema is pro- 
nounc'd, 'tis the ſame Thing as to ſay, Let him ſtand excommunicated 
till our Lord's coming, or in other Terms, till by Repentance he be 
converted. Excommunication in Latin has ſeveral Names: For 'tis 


4 16 Q. 2. 2. ſtiled Mors, ſometimes Medicina, ſometimes Mucro Epiſcopalis ||, Virga 


ferrea, and Nercus Eccleſiaſtice Diſcipline. In the foregoing Defini- 

tion it is ſaid, from the Fellowſhip of the Faithful, &c. chiefly to denote 

the Effect of the greater Excommunication, which conſiſts in depriving 

a Perſon of ſuch good Things as are common to all Chriſtians, 272. 

The Fellowſhip of the Faithful, the Participation of the Sacrament, 

3 181 and the Prayers of the Church *. And hence appears the Difference be- 
dere. tween the greater and /efſer Excommunication: For Excommunication 
is Twofold according to this Diſtinction. | _ 

e 
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The greater is that which is called an Auathemà (as aforcſaid) ex- 
cluding a Man ab ingref}u Feeleſte, from the Communion of the Faith- 
ful, and from the Sacrament of the HEuchariſt; or (as the Papiſts ſay) 
from the Sacramonts of the Church ; becauſe they maintain ſeven Sa- 
craments. But the /efſer Excommunication is that which excludes a Man 
from one of theſe Things only; and does not bar him the Participation of 
the Sacraments, nor repel him a /imine Fudiciali, from commencing a 
Suit ; much leſs from propounding a lawful Exception ; nor does it hin- 
der a Man from the Execution of an Office *. For an excommunicated x. 5 5.10 
Perſon can neither be Plaintiff in a Civil, nor an Accuſer in a Criminal 
Cauſe, tho he may do all Things that are Matters Meri fat, cig. He 
may buy and ſell, hire or let to Hire, and make all other Contracts in 
his own Name, and even conſtitute a Proctor ad Negotia : But he 
cannot come into Judgment, unleſs he be a Defendant ; and then he 
may (notwithſtanding his Excommunication) uſe his lawful Exceptions 
againſt the Plaintiff, becauſe a Perſon has every legal Defence reſerv'd 
to him, tho' he be excommunicated. But if the Defendant ſhall in- 
duſtriouſly omit his Exception of communication, which is a di/atory 
Exception, with a Deſign of wearying out the Plaintiff with Vexation 
and Expences of Suit, he ſhall be condemn'd to pay the Plaintiff all 
his lawful Charges t, though he may object the ſame in any Part of the X. 2.25.12. 
Suit: Which is particular in this Exception, ſince all d//utory Excep- 
tions ought regularly to be propounded before Contoſtation of Suit, as 
already remembred in the foregoing Pitle. But if a Man communicates 
with an excommunicated Perſon, he cannot object Excommunication to him 
in Judgment, as likewiſe there obſerv'd ; becauſe he cannot reprobate and 
diſallow of that which he daily approves of by his Converſation #. For | x. 5. 39.46. 
a Converſation with excommunicated Perſons ought to be avoided, if they 
are excommunicated with the greater Excommunication: But tis other- 
wiſe, if this be with the /efer Excommunication ; ſince ſuch Perſon is not 
ſeparated from the Communion of Men, but only from the Participation of 
the Sacraments |. But when a Man is excommunicated even with the X. 2. 25. 2. 
greater Fxcommunication, and a Perfon only knows this in Foro Con- 5 . 
ſcientiæ, as God knows it, then he ought not to avoid him in Publick 
or Private, ſinc he ought not to betray his Neighbour either by Word 
or Sign * : For a Man is not properly ſaid to know a Thing, who knows «X. 1.31.13. 
it as God does, according to Hofticifts F ; But if he knows as a Man, * 5. 38. 12. 
| R 4 3 . Sed. fin. 
extra Signum Conſeſſionis, according to the Papiſts, then in ſuch Caſes 5 
as the Law allows, he is not forbidden to communicate with ſuch 5. 39. x. 5. 
a Perſon. | | 85 N 
But tho' an excommunicated Perſon cangot bring his Action at Law; 
yet he may appeal from every Grievance Mflicted on him before a Sen- 
tence ; and, conſequently, may tief appeal from a definitive Sen- 
tence t, if he has any Complaint againſt the Iniquity of the Judge's Sen- X. 2.25.11. 
tence * And he may in Defence of himſelf Perſonally appear in Judg- 
ment ; and is not bound to conſtitute and appoint a Proctor to this end ||, . 
But an excommunicated Perſon ſhall not be admitted to proſecute his 
Appeal, unleſs he docs in the firſt Place pray Abſolution from ſuch 
- Excommunication *; yet 'tis otherwiſe, when a Perſon appeals from a + x. 5.39.49, 
Sentence of Excommunication, which he alledges to be an unjuſt Sen- 
tence. But when he confeſſes himſelf to be bound by ſuch Sentence, he 
ought not to be admitted to litigate about the Injuſtice of ſuch Sentence, 
till he firſt prays Abſolution. An Excommunication pronounc'd after a 
Fudicial or Extra- Judicial Appeal is null an void ipſo ure; and ſo. 
is every Act done by a Judge after an Extra- Judicial Appeal, as al- 
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ready hinted under the Title of Appeals. As a Sentence of Interdict is 
not ſuſpended by an Appeal, after it has been once pronounced in Things 
Spiritual; ſo neither is a Sentence of Excommunication ſuſpended by 
any ſubſequent Appeal. I call it here a Sentence of Excommunication, 
becauſe it ſavours of the Nature of an Interlocutory Sentence or De- 
cree ; for an Excommunication properly ſpeaking is no Sentence, becauſe 
it does not put an end to the Suit. 
'Tho' an excommunicated Perſon may be convend into a Court of 
Judicature, and defend himſelf by Pleading, yet he ought to give in his 
Perſonal Anſwer by ſome other Perſon, leſt he, ſhould ſeem to reap an 


X. 2.1.7. Advantage from his own Malice and Iniquity *: And thus a Debt may 


lawfully be demanded and ſued for from all excommunicated Perſons ; 
' for they may be conven'd and impleaded in Judgment, tho' they ought 
#X. 2.1. J. not rightly to anſwer by themſelves +, If a Defendant ſhall by way of 
Exception Judicially object Excommunication to the Plaintiff, which 
he does not prove within due Seaſon, the Plaintiff ſhall be heard and 
admitted to plead his Cauſe ; but if he proves it, the Judge ſhall ob- 
ſolve the Plaintiff, if he be excommunicated for a Cauſe committed to 
his Cognizance : But if it be for any other Cauſe, and it be not among 
the Caſes referv'd by the Cano-Law, he ſhall remit him to his Ex- 
communicator ; and if he will not abſolve him, in Popifh Countries the 
Pope's Delegate may abſolve him. And ſometimes the Judge ought to 
remit the Excommunication and other Cenſures, by granting the Perſon 
excommunicated the Power of impleading his Adverſary on the Parties 
giving of Caution, 2/2, When the Excommunication ſeems to require 
a deeper Examination, and a longer Cognizance than the Matter then 
i Imol. in c. Admits of. An Excommunication may be proved by one Witneſs, to- 
38. x. 2. 25. gether with the Oath of the Party objecting the ſame || ; tho Specu- 
lator, Anton. de Butrio in his Treatiſe of Witneſſes, and Romanus in 
his Singularia are of a contrary Opinion: But J think Ynola's to be 
the better Opinion, becauſe the Doctors, that hold the contrary, do 
* Inc, ut ſup, there ſpeak of a Crime criminally impleaded. And according to Fælinusc, 
'tis the fame "Thing in proving an Abſolution from Excommunication 

by one Witneſs. 5 | 
+11Q.3.3: The Church, according to the Canon-Law f, derives this Cenſure of 
Excommunication from St. Paul the Apoſtle in his firſt Epiſtle to the Co- 
rinthians, who dcliverd the inceſtuous Corinthian over to Satan : And, 
therefore, the Canonifts ſay, that Excommunication is of Apoſtolical 
Authority; and is a Cenſure whereby the Souls of ſuch as err in the 
+24Q. 3.13, Faith, and lead others into Error, are delivered over unto Satan f. 
For, according to them, thoſe Perſons are given over to Satan, who 
are not of the Faithful with the Church: As among the Jets ſuch 
as had greatly ſinned or offended were caſt out of their Synagogues ; 
as it is written in St. Zobn's Goſpel, That it was a Decree among the 
Zews, if any one confeſſed our Lord Jeſus to be the Chriſt, he ſhould 
be caſt out of the Synagogue, which the Fews dreaded very much. 
And ſurely a good Chriſtian ought to ſtand in Fear of nothing more 
than the Danger of being ſequeſtred from Chriſt's Body the Church : 
For if he be ſeparated from the Church, he is no longer a Member 
of Chriſt's Body; and if he be not a Member, he is not refreſhed 
Nom. cap. and quickned by his Spirit: And the Apoſtle ſays ||, That whoſoever 
Bas not the Spirit of Chriſt, is none of his. And hence it is, that we 
define Excommunication to be a ſeparating and caſting of any Perſon 


X. 5.39.31 


e of the Communion of the Church * : But then, I think, that Chri- 


ſtians ought not to be excommunicated for light and trifling Matters, 
| but 
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but only for great and heinous Sins &. But every wicked and impious * 11 Q 3.41 
Man is ſeparated from God, tho' (perhaps) he be not ſeparated from 
the Communion of the Church : And in this Senſe an Anathema has 
no other Import than that of a Separation from God; ſo that in tke 
true Signification of the Word, he that is ſeparated from God as an 
impious Perſon, is ſaid to be anathematiz'd f. This Cenſure in the | 24 Q.. 9. 
early Times of Chriſtianity, when Men were more in Earneſt with Religi- 
on than at preſent, was decreed by and with the Conſent of the Church 
in general, upon a full Hearing of the Matter, and only pronounc'd by 
the Mouth of the Biſhop or ſome one Perſon there aſſembled: And 
tho' according to the Diſcipline of the Church at the Time when the 
Council of Nice met, Excommunication was ſuppoſed to paſs by the 
Biſhop only; yet it was ſtill under the Direction of a General or Pro- 
vincial Synod, and not at the Pleaſure of any one ſingle Perſon. See the 
fifth Canon of the Council of Nice. 

And tho' afterwards Biſhops, by invading the Rights of the Church, 
got this Power ſolely into their own Hands; and exercis'd it on the 
{lighteſt Acts of Diſobodience and Contumacy ; yet now by the Canon- 
Law even Abbots and Priors may excommunicate their Monks for Diſ- 
obedience to their Commands ; and if they become incorrigible thereby, 
they may be expell'd and turn'd out of the Society of the Fryar— 
hood ij. So that Excommunication is not now reſtrain'd to the Power IX. 1.33.10. 
of Biſhops alone ; which was a mighty Step gain'd by the Pope towards | 
exalting his Spiritual Monarchy, if we conſider the near Relation and 
Dependance that Abbots and Priors have on the Holy See : Of which 
hereafter under the 'Title of Monaſterics. 

But 'tis a Rule in Law, That before any Perſon can be involv'd in a 
Sentence of Excommunication, he ought to receive three Admonitions, as | 
well by the Law of God *, as by the Canon-Law f; ſince tis the greateſt * Mar. c. 18. 
Puniſhment that can happen in the Church of God 4 : But then by a Qu, 
Diſtinction the Canoniſts have evaded both theſe Laws, ſaying, That & 4s. : 
this Law only extends to Archdeacons and their Officials, and o- #24 Q3-17- 
ther Inferiour Ordinaries in the Church, who are forbidden to pro- 
nounce any Sentence of Excommunication, Suſpenſion or interdict againſt 
any Perſon without a Canonical Monition previous thercunto, unleſs 
the Exceſs be manifeſt and notorious. And ſo ſays a Provincial Conſti- 
tution in Lindwood ||. And a Prelate or Ordinary that excommunicates | Lib. 5. Tit. 
a Man without a competent Admonition, or a manifeſt and reaſonable 17. cap. 2. 
Cauſe, ſhall be ſuſpended for one Month ab ingreſſu Eccleſiæ; and a 
Perſon who falſely complains of an unjuſt Excommunication, ſhall be pu- 
niſh'd after the ſame manner *. A Sentence of Excommunication ought .. 539.48. 
alſo to be in Writing ef; and he that does not cauſe it to be ſo made, } : Q. 19. 4: 
ſhall be ipſo fade ſuſpended ab ingrefſu Hecleſiæ for a Month; and 
the Pronouncer thereof ſhall, morcover, be condemn'd in Expences, 
and have ſome other condign Puniſhment inflicted on him. But when 
the Judge pronounces a Sentence of Excommunication h vim Statutt, 
a verbal Monition is not neceſſary ; becauſe the Law or Statute is a 
Monition unto ſuch a Perſon : Nor is a Sentence in Writing neceſſary 
hereunto ; for that the Law itſelf is the Sentence. | | 

There is one Kind of Excommunication, which is, ſtiled an Ex- 
communication of Law, and another which is called an Excommuni- 
cation of Man, as I have already related under the Title of Cenſures 
Eccleſiaſtical t. Tho firſt is ſaid to be that which is pronounc'd by the K Tag. 156. 
Legiſlator himſelf, with an Intent of making ſome general Law or | 
Statute perpetual, and is ipſo Jure inflicted on the Tranſgreſſors there, 

| _— 
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of by way of Puniſhment without the Miniſtry or Declaration of Man. 
But an Excommunication of Man is that which is pronounc'd by ſome 
Judge or Superiour that has a Power of doing the ſame ; and is juſtly, 
according to the Canom-Law, inflicted on contumacious and diſobedient 
Offenders: And by that Law a Perſon excommunicated may be again 
and again excommunicated, if there be an Occaſion for ſo doing * ; and 
the Sentence of Excommunication ought to be publick and manifeſt, 
ſince Perſons converſing with a Criminal under ſuch Sentence incur an 
Excommunication 20 fatto t. If a Judge be excommunicated, his De- 


puty or Vicegerent is not hereby excommunicated, . unleſs he participates 


with him in the fame Crimes. 

By a Provincial Conſtitution in Lindcod +, all ſuch Perſons do incur 
the Sentence of Excommunication, who injuriouſly preſume to diſturb 
the Peace and Tranquility of our Sovereign Lord the King, and his 
Realm: The Clergy at the Time when this Conſtitution was made 
pretending, That the Cognizance of the King's Peace did belong to 
the Church, becauſe Acts of Pacitication among the King's contentious 
and diſagrecing Subjects did then appertain to them as Paſtors of Chriſt's 
Flock. And they founded their Pretenſions on our Saviour's Inſtitution 
at the Time of his Death, ſaying |, Pehold! Pence T leave with you ; 
or rather, I would hte Peace prefers d among you: And from hence 
they would infer, That the Preſervation of the Peace throughout the 
whole Kingdom bcth in Spirituals and Temporals did belong to them. 
I will make no Remark hereon, fince the Reflection is obvious: And 
I only mention it in this Place by the by, to ſhew the Sophiſtry of Men, 
that were willing to be the Rulers of the People. | 

By the Cuſtom of the Realm of Eugland excommunicated Perſons 
perſevering under a Sentence of Excommunication for forty Days, ſhall 
at the Requeſt of zheir proper Biſhops be arreſted and impriſon'd till ſuch 
Time as they ſhall humble themſelves to God, and yield Obedience 
to the Church: For the King is not wont to ſend and iſſue out his 
Writ de F'xcommunicato capiendo for the arreſting of excommunicated 
Perſons at the Requeſt of Interiour Prelates, as Archdeacons, and the like. 
And tis ſaid, that if any one be excommunicated by a Perſon below a Bi- 
ſhop, as by the Dean or Archdeacon, the Biſhop ought to invoke the Se- 
cular Arm or King's Aſſiſtance for ſuch Contempt of this Sentence; ſince 
Perſons inferiour to Biſhops cannot do the fame without a Cuſtom : Yet 


the Biſhop ought to execute their Sentences * ; and it he ſhall refuſe to 
. do it, the Archbiſhop may compel him hereunto f. And the uſual Writ 


de Fxcommunicato capiendo ought to be granted, whenever a Biſhop, 
that has Power and Authority to ask the ſame, does by writing to the 
King certify ſuch Contempt: For before ſuch a Writ can be granted, 


the Contumacy and Contempt of the Party made to Holy Church muſt 


be ſignify'd into the Court of Chancery, by the Biſhops Letter under 
his Seal Epiſcopal. But this Certificate by Letters may be made into 
Chancery by a Biſhop even before his Conſecration : And the ſame 
may alle be certified by Letters of the Chancellor or Vicar-General, 
when the Biſhop is beyond the Seas, or out of his Dioceſs in remotis 
agend, &. And tho' the Biſhop be in his Dioceſs ; yet the Certificate 
of the Vicar-General by his Letters into Chancery, reciting, that the 
Biſhop is in remotis agend. is ſufficient, and ſhall not be traversd. 
And in the Time of the Vacancy of the Biſhoprick, the Certificate 
ought to be made by the Guardian of the Spiritualties. And upon this 
Writ he ſhall have an Alias and a Pluries: And if they are not an- 
ſwer'd, an Attachment againſt the Sheriff, directed to the Coroner, and 

| return- 
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the Biſhop's private and ordinary Seal, it is not good *. The Reaſon why 
an Archdeacon's Certificate is not good, tho' he is an immediate Ordinary 
(as has been ſaid) is, becauſe the King cannot have Benefit to ſeize his 
Temporalties for his Contempt upon a Writ de Excommunicato delibe- 
rando, ſince he has not Temporalties as a Biſhop has. For if the Per- 
ſon excommunicated has made Satisfaction to the Church for his Con- 
tumacy and Contempt, c. then the Biſhop or his Vicar-General, or 
the Guardian of the Spiritualties (as aforeſaid) ought to certify the 
King in his Court of Chancery, That the Party has ſatisfy d the Church 
for the Contempt, &c. And thereupon he ſhall have granted him ſuch 
a Writ to the Sheriff to cauſe the Perſon impriſon'd to be ſet at J. i- 


berty. And if the Sheriff ſhall not execute this Writ, he ſhall have an 


Alias and a Pluries, and an Attachment againſt the Sheriff, directed 
to the Coroner, and returnable, as aforeſaid. 
But if the Party thus arreſted and impriſon'd ſhall offer ſufficient 


Caution or Surety to abide by the Rules and Orders of the Church, 


and the Ordinary or Judges there do refuſe to admit ſuch Caution or 
Surety, then the Party may have another Writ to the Biſhop to ad- 


mit of his Caution 1: Which Writ ſee in the Regiſter. For where + E. N. B. p. 
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returnable into the King's Bench. But if this Certificate be made under 


* 20 H. 6. 


any Perſon is excommunicated, ſuſpended or interdicted on the Score of 141. 


any Contumacy committed by him, he ought by the Canon-Law before 
a Relaxation of ſuch Sentence, to give Caution de parendo Juri t; 
and if he cannot give any other than Juratory Caution, he ought 
then to take an Oath, that he will obey and ſubmit himſelf to the 
Commands of the Church ||, If the Biſhop takes Caution of the Party 
to obey the Orders of the Church, then the Biſhop may certify the 
ſame into Chancery; and thereupon the Party ſhall have a Writ to the 
Sheriff to deliver him. But if the Biſhop will not ſend to the She- 
riff to deliver him upon giving Caution, then the Perſon ſo excommu- 
nicated ſhall have ſuch a Writ out of Chancery to deliver him, as we 


find in the Natura Brevium *. And upon this Writ he ſhall have an = F. N. . 


Alias and a Pluries to the Sheriff ; and if he does not ſerve the Writs, 
he ſhall have an Attachment againſt the Sheriff ; but he ſhall not have 
the ſame againſt the Biſhop, c. But if the Biſhop certifies by his 
Letters into the Chancery that he has ſent to his Official or Archdea- 
con to abſolve the Party excommunicated, then the ſaid Party ſhall 
have a Writ to the Sheriff rehearſing thoſe Letters: And yet it ſeems 
that the Official or Archdeacon, to whom the Biſhop has ſent his 
Letter to abſolve the Party, is not bound to certify the Sheriff that 
he has ſuch Letters ; but the Biſhop ought to go or ſend to them to 
know the 'Truth thereof; and thereupon to deliver the Party : And 
the Biſhop, or he who excommunicated him, and upon whoſe Certiti- 
cate the Party was taken, may command the Sheriff to deliver him, as 
may be ſeen from the Writs in the Regiſter. For if the Biſhop thinks 
in his Conſcience, or be in Doubt whether the Sheriff will deliver him 
by that Writ, the Biſhop may purchaſe another Writ directed to the 


Sheriff, reciting the Caſe f. But if the Sheriff delivers ſuch excommu- HF. N. B. 64. 


nicated Perſons without Order of Law, then on the Biſhop's Complaint 


X. 5.40. 23. 


1} X. 5. 39.40. 


141. D. 


into Chancery, he ſhall have a new Writ to the new Sheriff (upon a 


Rehearſal of the Matter) commanding him to arreſt and detain ſuch 
Perſon in Priſon: And alſo in the ſame Writ he ſhall command the 
Sheriff to cauſe the old Sheriff to anſwer the King in his Bench for 
ſuch Contempt : And if the Sheriff who ſets the Party at large be 
yet Sheriff, then it ſeems the ow ſhall be awarded to the Coroner 

u u te 


262 Parergon Juris Canonici Anglican. 


to apprehend the Party excommunicated, and to cauſe the Sheriff to ap: 
; pear, as aforeſaid. | 
Lib. 5. Tit. By a Provincial Conſtitution in Zindwood * it is ordain'd, That all 
cap. 3. excommunicated Perſons thus arreſted and going out of Priſon without 
the Biſhop's Conſent, and their making Satisfaction to the Church (as 
aforeſaid) be publickly and folemnly excommunicated by Bell, Book 
and Candle in all Churches, Markets, Fairs, or other Publick Places, 
where a multitude of People aflemble together, as a Terror to them ; 
or elſe in ſuch Places where their Ordinaries ſhall think fit to have it 
denounc'd. And ſuch Sheriffs and Bailiffs as ſhall diſcharge them with- 
out making ſuch Satisfaction and Amends to the Church, ſhall incur 
an Excommiunication on a Judicial Proceſs at Law, (for they ought to 
be cited to ſhew a reaſonable Cauſe why they ought not to be excom- 
municated) and if they ſhall not within the Term prefix'd them appear 
and alledge the ſame, nor ſufficiently excuſe themſelves from this Of- 
fence, they Mall be excommunicated. But (I think) the Edge of this 
Conſtitution is blunted by ſubſequent Laws of the Realm, and (parti- 
cularly) by the 25% of H. 8, For to fo high a Pitch of Power were 
the Clergy advanc'd, when this Conſtitution was enacted, that they 
preſum'd to admoniſh the King himſelf of his Duty herein, if he did not 
immediately grant or cauſe the ſaid Writ de Excommunicato capiendo 
to be iſſued out upon their Certificates; tho' the ſame be only a Writ 
of Grace, and not of Right, according to the Regifter : And upon 
failure hercof, they inſtantly ſubjected all his Majeſty's Cities, Caſtles, 
Manors, Towns, Boroughs, and Villages, which he had within the Di- 
oceſs of ſuch Prelate who wrote to the King hereon, to an Eccleſia- 
ſtical Interdict, till ſuch Writ was granted, and it had its lawful Exe- 
cution. Note, A ſolemn Excommunication here mentioned, is that 
which is publickly pronounced by the Prieſt in his Sacerdotal Habit, 
iz, His Gown and Surplice (at leaſt) and other Prieſts ſtanding round 
+ Lib. 5. Tit. him. See Lindwood's Gloſs fo _ | | 
S cab: If a Man be ſued in the Spiritual Court, or the Biſhop cites him ex 
„lente.  Officio, and excommunicates him; and certifies the ſame into the Court 
of Chancery ; and upon the ſame a Writ is awarded to the Sherift to 
apprehend him: Andafterwards the Official by Letters certifies into 
the Chancery, that he has appealed from that Sentence of Excommuni- 
cation to the Court of Canterbury, and the like; then upon ſuch Cer- 
tificate he ſhall have a Writ of Super/edeas directed to the Sheriff, reci- 
ting that he has appeal'd, and commanding the Sheriff not to arreſt him, 
pending the Buſtneſs of ſuch Appeal; or thus, to ſurceaſe, donec de 
conſilio noſtro aliud inde duxerimus ordinand, or nuſq; talem diem; 
or thus, if he has arreſted him upon that Account, unc ipſum à pri- 
ſond preditt' qua, &c. deliberari facias, &c. And if a Man be excom- 
municated by the Biſhop, and afterwards the Vicar-General certifies 
the ſame into Chancery (the Biſhop being in remotis) for which a Sig- 
nificavit is granted, and he is taken by it; and then the Perſon arreſted 
does by his Friends ſhew in the Court of Chancery, that he has appealed 
to the Court of Arches, which he follows with effect: I ſay, upon 
this Surmiſe he ſhall have a Writ to the Sheriff who has the Party 
excommunicated in his Cuſtody, commanding him to warn the Biſhop or. 
Vicar-General, agd him who ſued out the Proceſs againſt the Perſon 
excommunicated, to appear at a certain Day in Chancery, to ſhew 
wherefore the Party ſhould not (pendente Appellatione) be deliver; 
3 and alſo to cauſe the Excommunicated Perſon under ſafe Cuſtody to 
4j. come and do as the Court ſhall conſider in in the ſaid Cauſe . 7 
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A Sentence of Excommunication is contemn'd ſeveral ways, accord- 
ing to the Canon- Laco. Firſt, When the Perfon excommunicated adds 
one Fault to another *. Secondly, When he enters and comes into the » yy, 51.6 
Church, tho' it be not in the Time of Divine Service , unleſs he does | 
this on the Score of hearing a Sermon preach'd, and the like; which f! Ns 
when he has done, he ought immediately to withdraw from thence f. + x. 5.39.43. 
Thirdly, If he ſtands Abroad at the Church-Doors at the Time of 
Divine Service for hearing the Celebration thereof, tho' he never enters 
the Church; and if any Clergyman, that celebrates the ſame within, UX. 5-33-25 
does not on Knowlege hereof immediately deſiſt from the Miniſtration 
hereof, he ſhall be puniſh'd *. Forrthly, When he thruſts and intrudes * X. 5. 39.18, 
himſelt into the Company of other Men, when 'tis in his Power to avoid 
the ſame f. Fi/7hly, When he fleeps and fits ſecure under ſuch a Sentence q x. 5. 27. 5. 
whereby 'tis preſum'd that this wholeſom Medicine has no Operation 
at all on him. And tho' regularly the Church ought to wait for the 
Submiſſion of ſuch a Perſon till the end of the Year ||, according to # 11 Q.3.36. 
the Canon-Law before the Ordinary can proceed againſt him as a Per- 
ſon ſuſpected of Hereſy for his Continuance in his Obſtinacy *: Yet by «vl. 5. 2. 7. 
the Cuſtom of this Realm, in reſpe& of invocating the Secular Arm, a | 
Lapſe of forty Days is. ſufficient, as already obſerved : Which is a 
Liberty peculiar to the Church of England above all the Realms in 
Chriſtendom, 

In a Sentence of Excommunication, Suſpenſion and Interdict, the ſame 
Rule is not always to be aſſign d: For ſometimes a Diverſity happens in 
all theſe Cenſures. They are Equivalent in ten Reſpects, and different 
in nine. For, Fit, They are Equivalent in reſpect of the Form to 
be obſervd in each of them f. Secondly, A previous Appeal is a De- ; vi. 5 111. 
fence and Protection to the Appellant in each of them, but not a ſub- 
ſequent Appeal 4. Thirdly, Perſons that incur either of theſe Sen- # X.. a8. 53 
tences ought not to celebrate Divine Service ||. Fourthly, A Monition g . 5. 23. 
ought to precede each of them“. Fifrhly, Perſons under either of theſe = & 7. 
Cenſures ought to take an Oath bcfore they receive Abſolution ; and X. 2.28.26, 
an Abſolution ad Cantelam may be granted in each Caſe f. Sixth- +X.s. 39.52, 
ly, No Perſons during either of theſe Sentences can be a Witneſs, an 
Elector, or Perſon elected &. Seventhly, Superiours ought to obſerve + x. 1. 4. 8. 
theſe Sentences ||. Fighthly, A Superior ought not to make any Order. _ 
or Decree about them without firſt citing the Parties *. Ninthly, The 3 31. 3. 
Pope's Legates, who are ſtiled the peculiar Sons of the Romiſh Church a 
or the Apoſtolick See, are not bound by either of theſe Sentences f. VI. 15.3.1. 
And, Laſtly, Theſe Sentences are all compriz d under the Appellation | 
of an Eccleſiaſtical Cenſure 4. And they differ in nine Reſpects. Firft, + VI. 5.12.1, 
In Participation ; becauſe I may participate with a Perſon ſuſpended 
or interdicted, unleſs Participation be ſpecially forbidden]; but not | D. 48.19.9. 
with an excommunicated Perſon *. Secondly, Becauſe properly ſpeak- P, 18. 7: 5: 
ing a Man is excommunicated or ſuſpended, but not interdicted. Third- © OP 
ly, Becauſe the Effect of an Excommunication pronounc d cannot be ſuſ- | 
pended, but the Effect of the two other Cenſures may f. Fburthly, fd. in c.12 
Becauſe a Relaxation of a general Interdi& againſt Cities, Towns and *: 5: 39: 
other Places cannot be made ad Cantelam, but an Abſolution from 
an Excommunication or Suſpenſion may f. Fifrbly, Becauſe a Sentence + y1.5.11.10 
of Excommunication generally pronounc'd binds a Biſhop, tho' there be 
no ſpecial mention made of him ; but a Sentence of Suſpenſion or In- 
terdict does not ||. Sixthly, Becauſe, tho a Sentence of Excommunica- | 
tion cannot be pronounc'd againſt a Corporation or Body Politick ; yet „ 
an Interdict may. Seventhly, Becauſe excommunicated Perſons a 7: not „vi. 5. 11. 
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admitted to Pennance, unleſs. it be in arricula mortis; but tis otherwiſe 
*V1.5.11.24. of Perſons ſuſpended: or interdicted : Eigthiy, On certain Feſtivals 
| Perfons: interdicted are admitted into Churches; but Perfons excommu- 
T V nieated are not f. And, Laſtly, Becauſe Excommunication is never pro- 


— » 


4:4 Q. ;. 1. noune d pro Culpd aliend; tho an Interdi& and Suſpenſion may . 
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Of Executors, their ſeveral Kinds, and of their 
Duty, &e. 


Executor, ſo called ab exequend, is he that is appointed 
by any Man in his laſt Will and Teſtament to have the 
=) A (= Execution thereof, and to diſpeſe of all his Subftance 
according to the Direction of the faid Will; and in the 
EI Ciril and Canon- Larp he is ſometimes called Heres Tefta- 
* mentarius, and often Hzres ſimply. This Executor is 
either Particular or Univerſal Particular when this or that Thing 
is committed to his Charge; Univerſal, when he has the Care and 
Diſpoſal. of the whole Eſtate. This Executor had his Beginning in 
the Cizil-Law by the Imperial Conſtitutions, which permitted ſuch 
as thought fit by their laſt Wills to beſtow any Thing upon good and 
pious Uſes, to appoint whom they. pleas'd to fe the ſame perform'd ; 
and if they appointed none, then the Law ordain'd,. That the Biſhop- 
of the Place ſhould have Authority of Courſe to effect it But now 
an Executor is generally taken to be a Perſon appointed by the Feſta- 
tor to execute his laſt Will and Teſtament, and has a Property and In- 
tereſt in the Teſtator's Goods and Chattels, upon Confidence to diſpoſe 
of them according to the Will as the Law directs. | | 
In treating of Executors I fhall here, Firſt, Conſider what Perſons 
the Law forbids to be Executors: For knowing this, it will eaſily ap- 
pear, who may be Executors ; becauſe Cognito uno ex contrariis, cog- 
noſcuntur & reliqua. Secondly, I ſhall conſider the Power of Exe- 
cutors. And, Thirdly, 1 will endeavour to ſhew, wherem Executors 
differ from Tutors and Curators : And by the way I ſhall incidently 
treat of ſuch Points or Matters as relate to the Bulinefs of Executors. 
And here tis to be obſerv'd, That an Executor may be taken in a 
Threefold Senſe or Manner, 213. Firſt, In a Senſe of the largeſt Ex- 
tent. Secondly, In what we call a larger Senſe. And, Thirdly, In a 
large Senſe. In the firſt Senſe every Perſon is comprehended, that has 
the Management and Execution of another Man's Affairs, as a Proctor, 
a Negotiorum Geſtor, and the like, as the Etymology of the Word 
Executor denotes. Secondly, It includes thoſe that execute Sentences 
and laſt Wills. And, Thirdly, It only takes in Meſſengers, and ſuch as 
* X.3.26.17.-Execute Sentences and other Acts of Tudicature *, | 
Among theſe Executors of laſt Wills and Teſtaments there are three 
I Specul de Sorts of Executors : Some of which are properly tiled Teſtamentary, 
Taſtrum: e- others are called Legal Executors ; and a third Sort are term'd Dative 
end. ; 


Executors. 'Thoſe are properly Teſtamentary Executors, whom the Te- 
FX, 3.26.17, ſtator appoints to this End and Purpoſe, as we daily ſee practis d 1. 


Thoſe 


c. 1. 3. 28. 
* & 2. 


Parergon Juris Canonici Anglicani. 269 


Thoſe are ſtiled /ega/ Exccutors, unto whom either the Cel or 
Canon-L.nw has given the Power of executing the Wills of Perſons 
deccasd ; as Biſhops, an Occonomus, and the like l. And thoſe are IC, 1 
ttt 3 | 1. 3. 49 
termd Dative Executors who are appointed ſuch by the Judge's De- x. 3. 26 15. 
cree *, as Adminiſtrators with us here in England; tho' this among the +D. 34. K ;. 
Romans happen'd very ſeldom. Now having thus explain'd the Nature Sec. tin. 
of Executors, I come in the next Place to conſider, What Perſons can- 
not be Executors of laſt Wills and Teſtaments, as J before propos'd 
to do. 
Now the Law repels a Pupil, Madman, I.unatick, Ideot, and the like, 
from this Office of an Executor, becauſe they cannot be Proctors ad Ne- 
tia trattanda ; nor can they be ſuch in Fudicial Caiſes thro' a Defect of 
Underſtanding: But a Woman, if ſhe be of good Underſtanding, may be 
an Executrix f, tho* ſhe cannot be a Proctor ad Lites. And by the Canon- \ 5. 34: fo 
Law all minor Fryars and Religious Perſons confin'd to a Cloyſter are 
prohibited this Officet, becauſe the handling and meddling with Money is 4, Pd. in e.. 
contrary to the Rule of the Franciſcan Order; but other Religious W Js 
Mendicants may by the leave of their Superiour (and not otherwiſe) | 
become Executors : For a Religious conhn'd to a Cloyſter cannot be 
an Exccutor even in a Will made to Pious Uſes without the Leave of 
his Superiour ||, not only becauſe he can neither Will or Nill a Thing, VI. 3. 11.2. 
but becauſe he ought to abſtain from thoſe Things which may diſtract 
and draw his Mind from Things Divine. But notwithſtanding this 
Biſhops and other Secular Clerks may be made Exccutors of Jaſt Wills 
and Teſtaments: For tho' this Office was heretofore interdicted them *; + ,, Q.1.29. 
yet for the good of the Church at this time it ſeems to be permitted 
them, as appears not only from daily Practice, but from the Law it- 
ſelf f, and according to the Council of Trent. I have juſt now ſaid, f D. 5.3. 50. 
that a Woman may be made an Executrix of a laſt Will and Jeſta— ; 
ment, becauſe ſhe is not prohibited by the Law; and all Perſons* whom 
the Law docs not forbid, may become Exccutors ; for as they under- 
take all other Buſineſs, ſo they may likewiſe undertake this: Nor is 
a Woman that is made Executrix by her former Husband, depriv'd 
of this Office by paſſing to a ſecond Marriage, ſince ſhe is not depriv'd 
of this Office by any Law. But if a Teſtator that has Brothers and 
Siſters, ſhall ſay, I ſeave my Brothers, or my Brethren, my Hxecutors, 
I think that under the Name of Prethren or Fratres, the Males are 
then only underſtood ; becauſe that Women are not very fit for this 
Office. But, according to Molina, this admits of a Limitation, For if 
a Teſtator, that has only one Brother, ſhall ſay, I make my Brethren 
my Executors, then under the Word Brethren even his Siſters ſeem to 
be included; for otherwiſe the Teſtator's Diſpoſition is not rightly 
verify'd. | 
By the Cicil and Canon-Law no Heretick can be an Executor 5 tC. 1. 5. 5. 
tho' the Party be not condemn'd of Hereſy ; for if he perſeveres in his 
Hereſy, he ſhall not be admitted, no not in a Military Teſtament ||, || ©. 1. 5. ws 
tho' a Soldier has more liberty in making an Executor than another 
Perſon. And tho he that is named Executor, does by Repentance re- 
claim his Hereſy ; yet being a Heretick either at the Time of making 
the Will, or at the Time of the 'Teſtator's Death, or at the Time 
when he undertakes the Executorſhip, he ſtands excluded *. For this * 1. 2. 19. 5. 
is a perpetual Rule in Law, that if any Perſon be incapable either at 
the Time of the Will made, or at the Teſtator's Death, or at taking _ 
the Executorſhip on himſelf, tis as if he was always incapable ; but N 28, 5. 
it does not hinder, if he be incapable at other Times 4, Nor by the +D.28. 5.6.2: 
XXX Canon- 


* x Inft, 134, 


tC. 1.3-28.2; 


- $D.31.1.50. 
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Canon-T,aw can an excommunicated Perſon be admitted as an Fxecu- 
tor, as long as he continues under a Sentence of Excor:nunication , and 
this is agreeable to the Laws of England. But if a Corporation agg: e- 
gate of many are made Executors, Excommunicition cannot be de- 
creed againſt them; becauſe they are a Body Politick. My Lord Cyke * 
ſeems to intimate, That an Excommunication is a greater Diſability to 
an Executor than an Outlawry : For if a Plaintiff, who is an FExecu- 
tor, be outlaw'd, his Outlawry cannot be pleaded to diſable him from 
proceeding in the Suit, becauſe tis in the Right of another; but if he is 
excommunicated 'tis otherwiſe, becauſe every Man that converſes with 
ſuch a Perſon is excommunicated himſelf, But with my Lord Coke's 
Leave, this is a Miſtake ; for they are not excommunicated, till he is 
denounc'd, and they are admoniſh d not to converſe with him. So like- 
wiſe where there are three Executors f, and one is excommunicated, 
and in an Action of Debt brought by them, the Excommunication of one 
of them is pleaded in Abatement, this only ſuſpends but does not abate 
the Action, ſince he may obtain Abſolution. 
It has been a Queſtion among the Doctors, Whether an Executor may 
be compelled to undergo this Office? And ſome of them think that 
he may; becauſe tis the Intereſt of the Publick that Mens laſt Wills 
and Teſtaments ſhould have a good Effect or Event in Law: 'There- 
fore, ſay they, every Private Man may be compelled to undergo a Pub- 
lick Office of this Kind *. But, on the contrary, this admits of a goud 
Diſtinction according to the Cirz/-Law now practis d. For if it be un- 
derſtood of an Executor in Law, or a legal Executor, he ſhall be com- 
pelled hereunto f: But if it be intended of a Teſtamentary Executor, 
then he ſhall not be preciſely compelled to execute this Office; but 'tis 
enough if he be contented to loſe the Legacy, or the Reſiduary Ad- 
vantage of the Eſtate left him by the Deceas'd : And the Reaſon of 
this is, becauſe no one can charge or burden another tra Benefcium t, 
beyond his own Advantage. But if he has once taken on himſelf the 
Adminiſtration of the Goods he ſhall be compell'd to fulfil and go thro' 
the ſaid Office, even by the Cenſures of the Church, or clſe by ſome 
other arbitrary Puniſhment ||, And if one Executor, where ſeveral are 
nam d, ſhall delay to adminiſter, the others may in the mean time exe- 
cute this Office, according to the Doctors“: But if there are ſeveral 
Executors appointed, tis neceſſary that all of them ſhould implead, or 
be impleaded together, according to Odofredus; for, ſays he, theſe 
Executors are like unto Proctors, ſo that one of them alone cannot ex- 
ecute a Will in Part, unleſs this be ſo order'd by the Teſtator ; but 
every one ought to execute the ſame in ſolidum f. And Guido Papa 
approves this Opinion, ſaying t, That one Executor cannot bring his 
Action, nor be impleaded without the other, if any Exception be made 
hereunto. But Franciſcus, by aſſimulating theſe Executors unto Guar- 
dians or Curators of Minors, ſays, That each of them may execute 
the Will per /e & in ſolidum And this laſt Kind of Practice is ob- 
ſerv'd by the Cuſtom of England in our Temporal Courts. And 
this ſecond Opinion ſeems to be the truer Doctrine in Point of Ex- 
Non, that take on themſelves the Adminiſtration of their own 
accord. 

An Executor and Adminiſtrator ought to ſwear, that each of them 
will faithfully perform and do all ſuch Things as are committed to 
their Adminiſtration *, and whenever requir'd render a true Account. 
And fo true is this, that no one ſhall be admitted to be an Executor 
to any Teſtament, till he has given ſufficient Caution either by Pledge, 

Oath, 
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Oath, or Surety for the due Execution thereof ; and for rendring 4 
faithful Account of the Reſidue of the Goods, that is to ſay, of ſuch 
Things as are not ſpecify'd by the Teſtator, but paſs under a general 
Clauſe ||. And if a Religious was made an Executor, his Superior gave || C- 5.37.13: 
this Caution or Surety for him: For a Religious Perſon even of an “ © 
exempt Juriſdiction may not only be called to render an Account of 
his Adminiſtration or Executorſhip before the Ordinary, but he is even 
hereunto bound by Law, notwithſtanding his Exemption *. And tho' + v1, 3. 5. r, 
a Peſtator ſhould be ſo weak as to forbid an Executor to render an 
Account of his Office; yet it ſhall be at the Diſcretion of the Judge 
or Ordmary (notwithſtanding ſuch Teſtator's Order) to compel the ſame, 
by conſidering the Fame and Character of the Teſtator; and the Qua- 
lity and Quantity of the Thing in diſpute : For the Teſtator's In- 
tention cannot be preſum'd to be ſuch, as that he ſhould inſert a Clauſe 
in his Will to bar the Power of the Ordinary by deſttoying the Exe- 
cution of his own "Teſtament, but rather that he would chuſe to rely 
very much on the Honeſty of his Executor, as well as on that of the Or- 
dinary f. For tis a Rule in Law, that in every general Remitter, it is 4p, 26. 2. f. 
never to be underſtood, that Fraud and Deceit is thereby remitted +, D 26. 7. 21. 
Nor is it foreign to our preſent Purpoſe to add, that Executors are pre- 55. 5 
ſum'd to be fraudulent Perſons, as we may collect from the Emperor 1 8 
Julſtinian in tho Authentichs, and Luca de Penna in his Commentary 
on the Code. 5 
The Law requires an Executor to make an Inventory of all the 
Goods and Chattels, before he intermeddles or luts himſelf into the 
Poſſeſſion of them, at leaſt he ought to do this for his own Safety, to 
the end that he may not be made liable tra oires bonorum, that is 
to ſay, beyond the Aſlets found in ſuch Inventory according to the 
Form of it. And this is not only enjoin'd both by the Cigil and Canon- 
Law, but alſo by an expreſs Conſtitution in Lindwood|| ; where tis | Otuob. Tit. 
enacted, 'I'hat before ſuch Executor ſhall be veſted with the Admini- 14. 
ſtration of the Goods of the Deceas'd, he ſhall exhibit a true and 
perfect Inventory of ail the ſaid Goods taken in the Preſcnce of fit and 
proper Perſons (as Creditors and Legataries are) unto the Ordinary ; 
and if he ſhall refuſe or neglect to do this, he ſhall be puniſh'd ac- 
cording to the Diſcretion of the Ordinary : , And, moreover, it is here 
order'd, That before any Executor be admitted. to the Execution of 
any laſt Will and Teſtament, upon his preſenting the ſame to the Ordi- 
nary for the Probat thereof, he ſhall wave and renounce the Privilege 
of his own Court or Juriſdiction in reſpect of this Act: For by the 
Civil-Law a Controverſy touching an Exccutorſhip ought to be de- 
termin'd in that Court or Juriſdiction, where the Perſon who is conven'd 
has his Dwelling or Habitation ; or elſe where Hereditary Effects are 
lying and being, if the Defendant can be found there: For the Civil 
| Law deems it contrary to Juſtice and Equity to call a Man away from 
his own Court and Dwelling to the Place where the Teſtators's Eſtate 
lies; fince Men are not drawn away from their Eſtates and proper Em- 
ployments without ſome great Diſadvantage. 
It has been ſaid, that a Teſtamentary Executor, who takes on himſelf 
the Office of ſuch a Perſon, ought to perform his Truſt, and ſhall be 
oblig'd to exccute the ſame with Fidelity, by the Compulſion of a 
competent Judge f. And here it is to be obſery'd, that by the Canon- f X. 3.6. 
La it does not only belong to the Biſhop of th Dioceſs to take Care 
and ſee that the laſt Wills and Teſtaments of Perſons deceas'd be de- 
manded to Exccution i, but even to the Dioceſan whoever he be, that is to | . 26. 


ſay, 
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ſay, to him who has Epiſcopal Juriſdiction exeluſive of the Biſhop, tho' he 

be no Biſhop himſelf. For it often happens, that Abbots, Archdeacons, 

and others that are not Biſhops, have either by Privilege or Preſcription 

an Epiſcopal Juriſdiction: And theſe, according to the Gloſs, are com- 

priz'd under the Apellation of Dioceſans ; and have ſometimes Ordinary 

Juriſdiction in this Behalf, tho they are not properly Ordinaries. Yea, a 

College of Canons, vulgarly called a Chapter, may in the Vacancy of 

the Epiſcopal Sce compel Executors to execute the laſt Wills of Teſta- 

tor's deceas'd : And if theſe Executors are negligent, they may de- 

mand the ſame to Exccution, ſince this Matter belongs to Epiſcopal Ju- 

riſdiction, as aforeſaid. The Biſhop of the Dioceſs is the lawful Execu- 

tor of a Will made ad prias Cauſas, and may compel Executors in Truſt 

to execute the Wills of Perſons deceas d in reſpect of Legacies given 

*x. 3.17.16. to Pious Uſes *; tho the Teſtator ſhould have interdicted the ſame by a 

contrary Order: But notwithſtanding this, by the Croz/-Law the Se- 

cular Judge may be apply'd to alſo in this Caſe, and has ſtill this 

Power in Reſpect of Legacies left to Charitable Uſes ; this being a 

1c. 1.3.28, Truſt of a mix d Juriſdiction ||. And hence all Men are by this Law 

allow'd to ſue, in order to have ſuch Legacies paid and brought to Ex- 

ecution, if they ſee any Thing attempted contrary to the Teſtator's 

Will, either by the Fraud or Sloth of the Heir, Executor, or the Judge 
himſelf, | 

By the Cizil-Law it ſeems, That the Ordinary may remove and put 

out an Executor, that is appointed even by the Teſtator himſelf, from 

his Executorſhip, whereby he ſhall not have the Adminiſtration of the 

Teſtator's Goods; eſpecially if this be upon a juſt Occaſion, as becauſe 

he cannot render an Account of his Adminiſtration : And Zaſtinian in 

his Inſtitutions ſeems to favour this Opinion f. But yet the laſt Section 

of this Title in the Imperial Inftitutes is objected hereunto: From 

whence it appears, that tho' a Man be poor, yet if he faithful and diligent 

in his Adminiſtration, he ſhall not be remov'd. To which J anſwer, 

that when a Preſumption of Fraud and Deceit lies againſt him, be- 

cauſe he has formerly in Matters of the like Nature behav'd himſelf 

| deceitfully, he may be well remov'd and ſet aſide before the Admini- 

+ Glofſ. in L. ſtration is committed to him t; but not afterwards without juſt Cauſe 

6. J. l. 26. ſnewn. But an Executor or Adminiſtrator may (according to Bartolus) 

be alſoremov'd from his Office, if he runs away and becomes a Fugitive ; 

provided this be for ſome Crime or Offence committed: But {I think) 

Bartolns ſtands ſingle in this Opinion. But if a Perſon be only poor, 

and can give Security for his juſt Adminiſtration, he ſhall not be remov'd 

from his Office; and herewith agrees the Law of England: And tho 

he cannot find Security; yet ſo indulgent is the Civil- Lau, that if he 

be otherwiſe diligent and faithful in his Adminiſtration, his Poverty 

ſhall be no Obj-&ion to him. For 'tis not Poverty that ſhall render 

a Man ſuſpected ; but only an evil Behaviour, and a ſtrong Inclination 

to Knavery and Negligence. And 'tis regularly true, according to the 

Cizil-Law, that it an Executor be hindred in the Execution of his 

Office by any Impotence of Law or Fa&, whereby he cannot fulfil the 

laſt Will and Teſtament of the Perſon deceas'd, the Biſhop of the Di- 

oceſs ſhall have the Power of acting and diſtributing the Teſtator's 

1C. 1. 3 25. Goods transferr'd and committed to him ||: But this is only to be ſo 

& 49- underſtood, when one ſingle Perſon alone is made Executor; the Mat- 

ter being otherwiſe, if there be more than one appointed to the Office. 

For then if one of them {hall be deficient in his Adminiſtration, the Ad- 

miniſtration is lodged with the others. | 
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By a Provincial Conſtitution in Lindevod *, an Executor is forbidden to Hb.“ 
. . » | | » 13. CAP. 5, 

apply or appropriate unto himſelf any of the Goods of the Perſon deccas'd, 
whoſe Will he has the Execution of, either by the way of ſecret Purchaſe, 
or by any other Title whatever, under the Pain of Suſpenſion ab [ngrefſu 
Eccleſiæ, unleſs it be in the following Caſes, viz. Firſt, When the 
Teſtator has made him a Grant thereof by way of Donation inter 
zivos. Or, Secondly, When he has in his laſt Will and Teſtament be— 
queath'd the ſame to him by way of Legacy. Or, Thirdly, Has or- 
der'd, that his Executor ſhall have ſo much out of his Perſonal E- 
ſtate, according to the Diſcretion of the Ordinary, by way of Recom- 
pence for his Labour and Trouble, when he has no particular Legacy 
left him: For in ſuch a Caſe an Executor cannot reward himſelf 
arbitrio proprio, becauſe he would by this Means be a Judge in his 
own Cauſe. Or, Fourthly, When the Deceas'd was indebted to him 
in his Life-time: For an Executor may openly and fairly deduct ſuch 
a Debt out of the Subſtance, and pay himſelf in the firſt Place upon an 
equal Right. Or, Laſtly, On the Score of ſom? moderate Expences he 
has been at on the Account of his Adminiſtration or Funeral. And ſuch” 
Exccutor ſhall in no wiſe obtain an Abſolution from ſuch Sentence, till 
ſuch Time as he ſhall have made Reſtitution of what he has unduly 
appropriated or apply'd unto his own Uſe, and ſhall have paid Twofold 
out of his own Eſtate for the Goods thus appropriated to himſelf to- 
wards the building and Repairs of the Cathedral Church, unto Which 
the Perſon deceasd was a Subject. And this Conſtitution was to be 
ſolemnly publilh'd twice every Year in all the Churches within the 
Province of Canterbury : But it is now grown obſolete and entirely out 
of Uſe upon a better Foundation of Law. Fake hin 

Executors, according to Hoſtienſis, may not only have an Action a- 
gainſt the Heirs, if there be any, in reſpect of Legacies given to Cha- 
ritable Uſes; but even againſt all other Perſons, if they are not nude 
Executors, to recover Debts, and the like; and in all other ſuch Mat- 
ters as do relate to the Execution of a laſt Will and Teſtament, be- 
cauſe they are to receive an Advantage from hence: But if they be 
nude Exccutors, then no Action accrues to them for a contrary Rea- | 
fon f. And if an Executor ad pias Cauſas ſhall be negligent herein, Inn & Alb. 
then the Dioceſan, who is the Executor in Law, ſhall cauſe this to be inc. 19. x. 3. 
done. A nude Executor here mention'd is no more than an Executor ** 
in Truſt, whom the 'Teſtator has made Cho'ce of on the Account of 
his great Integrity; and as he has not the Right of Adminiſtration, 
and no Intereſt accrues to him, he is not oblig'd to give Security for 
his faithful Adminiſtration. But an Executor Teſtamentary, and the 
like, cannot make an Agreement with the Heir, or with the Teſtator's * ©: 2. 3. 32: 
Debtor, in ſuch a manner as to remit the Debt #, any more than a 
Proctor aſſign d ad agendum can; unleſs it be (perchance ) with the 
Conſent of the Creditors and Legatces, who have an Intereſt herein -; 
or unleſs he has a ſpecial Order and Mandate from the Teſtator for 
this End and Purpoſe *. But ſome Perſons hold the contrary Opinion, C. 2 3.4 
eſpecially if he has made a Diſtribution of all the Teſtator's Goods, 
and the Suit be doubtful for want of good Evidence. Nor can a Te/ta- 
mentary or Legal Executor of any Perſon deceas'd commit his Office 
by way of Delegation unto another Perſon. Yea, the Teſtator 
himſelf cannot ſo much as give him a Power of ſubſtituting another 
Perſon in his Stead, according to Tiraquellas, unleſs it be ad pias 
Cauſas f. 0 ED ett gfe 27-4 do Prinwaa, 
| 4 | | die Caul, 
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Of the Execution of a Judicial Sentence. 


HE laſt principal Act in a Judicial Proceſs is the Execu- 
Ie tion of a Sentence: For tis not enough that a Sentence 


Se And that Sentence 4s ſaid to be committed or demanded 


Wo , Sentence 4 ſaid 
do Execution, which is valid according to Law, and not 


| ſuſpended by any Appeal or Petition of Reſtitution in integrum : For it 


ſo, the Execution of ſuch a Sentence ought to be deferrd and put off 
till the Buſineſs of the Appeal, or the Cauſe of Reſtitution ſhall be 


decided. But if a Sentence be only ſuſpended by a Supplication, ſuch 


Sentence ſhall be demanded to Execution, and the Victor in the Cauſe 


ſhall find Sureties for the Reſtitution of that which he has obtain'd by 


the Sentence, in caſe the former Sentence happens to -be revers'd. A 


Supplication here mention'd is a Remonſtrance by way of Petition a- 


gainſt a Sentence pronounc'd by ſome Superiour Judge f, from whom no, 
Appeal lies, to revoke ſuch Sentence upon a Re-hearing of the Cauſe. 
Of which hercafter. f | 


Now the demanding of a Sentence to Execution, after it has paſſed 


in Rem Fudicatam, is a Thing ſo entirely neceſſary, that as Laws are 


of no Advantage to any State, which cannot be executed: So a Sen- 


tence is vainly pronounc'd, and has no Life and Force without a due 


Execution thereof l. Wherefore, I ſhall here, Fir/t, examine, what 
| Sentences ought of Right to be demanded to Execution, and likewiſe 


by what Judges. Secondly, I ſhall enquire in what Order and Manner 


this Execution ought to be made. Thirdly, I ſhall conſider in what 


Cauſes, and againſt what Perſons it may be committed. And, Fourtbly, 
For what Reaſons it may be ſtopp'd and delay'd. And, Firſt, Tis to be 
obſerv'd, That every Sentence may be demanded to Execution, as ſoon 


as paſſed in Rem Fudicatam, cig. After the Fatale for the Interpo- 


. 3-27-18: 
D. 2. 1. 19 
* D. 4. 4. 40. 


+ Opin. 40. 
N. 3. 


ſition of an Appeal is clapsd ; and it may be committed to Execution 
by the Judge pronouncing the ſame ||, For a Sentence is always ſaid 
to have Executionem paratam, or an Execution at Hand *. Yet this 
Rule in Law, 272. That a Sentence ought to be executed by the ſame 


Judge that pronoune'd it, or, which is the ſame Thing, that Judgment 


ought to be ended where it began, does not always obtain : Since thg 


Execution of a Sentence ſometimes does of Common Right, according 


to Vieius in his firſt Book of Common Opinions +, belong to the Pro- 
vince of another Judge. Second!y, This Rule has no Place in Matters Ex- 
ecutive, when the Proceſs is by way of Execution, and not according to 
the ordinary manner of Proceeding. For in Matters Executive, when 


the Proceſs is by way of Execution, the Perſon may vary the Judicial 


Proceſs, and commence a Suit by ſeveral Executive ways, not only be- 


fore the ſame, but even before any other Judge, and in any other Place. 


+C. 7. 57.1 


But 25 ang ſpeaking, indeed we ought not to begin a Proceſs with 
Execution, but a Sentence ought to go before, and the Execution there- 
of ought to follow the ſame . But a Sentence has no need of Execu- 


be pronounced, unleſs it be demanded to Execution *. 


D 


cution ; | 
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tion, that is invalid h Jure, as being pronounc'd by one, that has no 
Right or Power to pronounce the ſame|| ; as by an Executor, Apparitor,@c. . D. 32. 1.4.6 
whoſe Office it is effectually to execute the Force of the Judgment, after D. 42. 1. 59 
the Matter of the Suit is heard and diſcuſs'd, and a Sentence pronounc'd 
thereon between the Parties f. For ſuch an Executor cannot by taking f C. 7. 53. 8. 
Cognizance judge touching the Equity or Validity of the Sentence; and 
if he ſhould order cr act any Thing contrary to ſuch a Sentence, it 
is of no Moment or Conſequence at all. But, | 

Secondly, A Sentence cannot be executed by the ſame Perſon that 
pronounc'd it, (how great focver he be) unleſs he has Ordinary Juriſ- 
diction; and, conſequently, a mixtim Imperium incident thereunto : 
For tis a Matter of ſome Turiſiicion to execute a Sentence . Where- P. 2. 1. 4. 
fore by the Cie Lam a Judge, or Arbiter, aſſign'd by the Pretor 
cannot execute his own Sentence, as having no Juriſdiction, but only a 
Power of examining thereinto; and as ſoon as he has taken Cogni- 
zance of the Matter he is diſcharg'd from his Office, as having finiſh'd 
the ſame f. Nor can a delegated Judge execute a Sentence; but the tD. 42. u. 5. 
Execution thereof belongs to the Perſon that delegates him +: And 1 op 
generally ſpeaking the Ordinary or Preſident of the Province executes Dd. ibi. 0 
the Sentence of a delegated Judge. But the Prince or Pope's Del gate C. 3. 1.13.3. 
may in his own Perſon execute his own Sentence, becauſe he is in the © © # 
Place of an Ordinary Judge, and may aſſign a Judge, and oblige the 
Ordinary Judge to execute a Sentence pronouncd by him 
think) the ſame holds good in any delegated Judge whatever, if ſuch 
a Power be expreſly committed to him. For tho' the Power of ad- 
mitting a Perſon into Poſſeſſion of Goods be a Matter of Mit Juriſ- 
diction ; yet, I ſuppoſe, the fame may be transferrd Mandatd Furiſ- 
dictione. Wherefore, doubtleſs, even he to whom a Juriſdiction is de- 
legated has a Power to execute his own Sentence, ſince this Miæxtum 
Imperium paſſes with a delegated Juriſdiction . So that what Accur/rus * D. I. 21.5, 
ſays f, is evidently falſe, 9g. That the Fxecuticn of a Sentence cannot * 5 
be delegated, as being a Matter o Merum Imperium. And Sentence Ou” 
cannot, according to the Civil Lau, be demanded to Execution imme- 
diately on its paſſing in Rem Fudicatam ; for on the Score of Huma- 
nity the Ciril- Lam allows a certain Space of Time both to the Con- 
vict, and to Perſons confeſſing, in order to ſatisfy the Judgment: And 
by the twelve Tables, according to ul. Gellins, a Month or thirty 
Days was indulgd. But afterwards this 'Term was enlarg'd unto two 
Months: And at length Zz/tinian granted four Months from the Day of 
Condemnation ; or, in caſe of an Appeal, from the Day of confirming the 
firſt Sentence to be computed. But this Time is now variouſly limi- 
ted according to the Cuſtoms +, Statutes and Edicts of every Place. # C.7.54-3-1- 
But tho this Term appointed by the Croil-Law had Room in Per- 
onal, yet in real Actions it had not: But even in real Actions if the 
Poſſeſſor pleaded, that he was not at preſent able to reſtore the Thing 
in Demand, and deſired a Time to be aſſign'd for the Reſtitution there- 
of, he might out of his great Humanity gratify him in this Reſpect by 
granting a moderate Term for the Reſtitution of the Thing demand- 


ed of him, within which Term he ought to reſtore it without Fraud ||. | 1. 4. 17. 2. 


But in perſonal Actions the Term of four Months was granted ip/o Jure 

to the Perſon condemn'd ; and at the Expiration of this Term he was 

bound to pay Intereſt after the Rate of five per Cent. that the Plain- 

tiff (being in ſome Meaſure injur'd by this Delay) might be reliev'd in 

another Reſpe&t *. But, according to the Cuſtom of Holland, and p. .. 4.6. 

ſome trading Countries, neither of theſe two Rules is now obſerv'd. D. 12.2. 30. 
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For Intereſt or Uſury on a Judgment is not paid at this Day, unleſs it 
be deduc'd and allow'd ot in the Sentence of Condemnation itſelf. 
And becauſe Merchant's Affairs, whereby Holland flouriſhes, ſeldom ad- 
mits of Delay, but require great expedition, Sentence is there at this 
Day immediately demanded to Execution, according to Merula's Practice 
of the Cicil-· Lat *. | 

The ſecond Thing here to be conſider d was, in what Order and 
Manner this Exccution ought to be made. And here tis to be obſerv'd, 
That it may be made by either of theſe ways in a Civil Cauſe, 212. 
either by an Action on the Caſe ariſing from the Sentence f; or elſe by 
the Office of the Judge, which laſt is the way always practis'd in our 
Eccleſiaſtical Courts; and in Civil Cauſes it is much better to proceed 
this way than by an Action; becauſe a Libel is not then requir'd, nor 
any Conteſtation of Suit. But when Execution is made by a Right of 
Action, it is neceſſary to form a new Proceſs t. In the Execution of a 
Sentence in Civil Cauſes the following Order ought to be obſerv'd, 278. 
Firft, The Officer ought to attach Moveable Goods, then Immoveables, 
and after that then the Perſon's Account-Books; and if theſe are not 
ſufficient to diſcharge the Execution, the Perſon of the Litigant may 
be arreſted ||: For the Perſon of a Man ought not by the Cizz/-Law to 
be taken for a Debt, unleſs his Goods and Eſtate has been firſt excuſs'd *; 
and if upon ſuch' an Excuſſion there are not Goods found ſufficient to 
ſatisfy the Judgment, then his Body may be attach'd, and not other- 
wiſe f. But (I think) wherever an Execution is made, the Laws and 
Cuſtoms of the Place ought to be obſerv'd. In the Execution of a Sen- 
tence, when a Man deſerts his Appeal, a Citation is always neceſſary ; 
otherwiſe ſuch Execution is not valid 4: But when an Execution is 
made in the ſame Thing, wherein the Sentence was pronounc'd, it is 
not neceſſary to cite the Party ||. But if an Execution be made againſt 
the Succeſſor of the Perſon condemn'd, or by a Judge that ſucceeds 
him who pronounc'd the Sentence, a Citation is always requir'd *. An 
Eccleſiaſtical Judge in the Execution of his Sentence may proceed either 
by Suſpenſion, Depoſition, Excommunication or Degradation, according 
to the State and Condition of the Perſon caſt in the Suit: For if he 
be a Clergyman, the greateſt Puniſhment that can be inflicted on him 
is Degradation with Excommunication : And if he be a Layman, then 
Excommunication But if the Perſon caſt has a Contempt of the Cen- 
ſures of the Church, and will not obey the Sentence pronounc'd againſt 
him, then the Eccleſiaſtical Court may implore the Secular Arm, which 
is the laſt Remedy it has f. . 

As to my third Conſideration, an Excommunication may be made a- 
gainſt all Perſons, and in all Things; unleſs the ſame be found prohi- 
bited by Law: For 'tis a Rule in Law, that all Things are deem'd to 
be permitted, unleſs they are found to be prohibited. Firſt, An Exc- 
cution cannot in Civil Cauſes proceed to a Man's Bed, Wearing Apparel 
and other Things of the like Kind, neceſlary to his daily Uſe ; becauſe 
theſe 'Things do not paſs under an Hypotheque, nor are a Man's Wear- 
ing Cloaths taken away from him, tho condemn'd to dye as a Crimi- 
nal . But when a Debtor has no other Goods to ſatisfy the Judgment, 
his Houſhold Goods and Bed are liable to an Execution ; and only the 
Wearing Apparel on his Back ſhall be left him. Nor is an Execution to 
proceed or extend to a Scholar's Books, or to a Husbandman's Plow- 
Team, provided they have other Effects; nor to the Goods of particu- 
lar Citizens for a Debt of the Corporation ||; nor to the Goods of a 
Monaſtery, becauſe an Execution cannot be made thereon for the Debt 


of 
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of a Monk, unleſs the Monaſtery acquir'd ſuch Goods by the Means of 

the Monk: Nor to the Fruits and Profits of a Prebend or Fccleſia(tical 

Benefice, becauſe no Execution lies againſt them, if the Perſon has other 

Goods; but if he has no other Goods, then an Execution will lye againſt 

the ſaid Fruits and Profits. But if any Perſon has been at any Expence ,s 

about the Funeral of a Scholar deceas'd, he may retain his Books tor 4:. 5 

the Reimburſement thereof, according to Jaſon f. 1 In L. 26. 
As to my fourth Conſideration, 7g. Upon what Account an Execu- * 

tion may be ſtopt, it is to be firſt obſerv'd, 'Vhat it may be ſtay'd 

upon the Score of a NIlity +: But when the Exception of Nu/liry is $Þ-42-1-4-6. 

propounded before an inferiour Judge to him that pronounced the Sen- 

tence, it never hinders the Execution thereof. Secondly, Reſtitution #1: 

integrum impeaches the Execution of a Sentence ||, unleſs it be pray'd 

Maliciouſly, and with a Deſign of protracting the evil Day, or elſe 

that it requires a long and tcdious Examination of the Matter. 


[| wt 2. 4. 32. 


Of Expences of Suit, and the Kinds there. 


ASIPREOUCHING Expences of Suit, it is to be obſerv'd, That 
. ſtheſe Expences are due on various Accounts, and for ſe— 
@ T BY veral Reaſons. For ſometimes they are due on the Ac- 
count of obtaining a Victory in the Cauſe , ſometimes on #0.3.1.13.10, 
the Score of Contumacy f, and ſometimes on the Account * '- 3+ '7- 
of ſome Delay in the Proceedings +: And, again, they arc 3 1 
ſometimes due on Account of a raſh and temerarious Citation ||, Some . . 54. 
have made this Diſtinction about ſuing for Expences, ſaying *, That ſuch %. #0 | 
Expences of Suit as arc made in Matters Preparatory to the commencing. . 2. 14 1. 
thereof; and in reſtoring a Defendant that has been in Delay, ought to * Cle. in c. 
be ſued for by a Right of Action; becauſe they are made before any “ 
Conteſtation of Suit; and, therefore, ſhall not be recover'd Ofcto 
Fudicis: For no Demand or Suit ſhall be maintain'd for any Expences 
made before Conteſtation of Suit, but only for ſuch as were made ſub- 
ſequent thereunto. But this Diſtinction is at preſent little regarded by 
any Court of Judicature, as being too nice and frivolous. And at this 
Day Expences of Suit may be ſued for either by way of Action, or 
by virtue of the Judge's Office, if the Judge has tax d the Bill and 
allow'd the fame: And it matters not, whether they are made before 
or after Conteſtation of Suit. For ſince theſe Expences have their Be- 
ginning and Riſe from the Suit, they alſo ceaſe and come to an end with 
the Suit itſelf, leſt that a Suit ſhould commence and begin trom a Suit. 
Therefore 'tis adviſeable in Practice to ſue for them by imploring and 
making Uſe of the Judge's Office. 
If Expences are due by Reaſon of any Contumany, they do impeach 
and hinder the Proſecution of a Suit, and the contumacious Perſon 
ſhall be ſet aſide from Pleading, till ſuch Time as he ſhall have paid 
the Expences of his Contumacy, or (as we ſay) his Contumacy Fees : 
But if Expences are due ratione Vittorie, or on any other Account, he 
ſhall not be repelled and ſet aſide f. If the Party ſhall be diſmiſs'd her“ “ 
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and acquitted from any further Attendance on the Court by Reafon of 
a Lapſe of Inſtance, Expences may be demanded and ſued for af- 
ter the Lapſe of ſuch Inſtance; and the Defendant may deſire to 
be diſmiſs and acquitted from any further Attendance of the 
YI no, Court in that Cauſe ; praying the Plaintiff may condemn'd in Ex- 
7; i" penees ©, 

— " Touching Expences made before Cont:ſtation of Suit, the Judge ought 
not to impart his Office to the Party unleſs the Party requeſts him therc- 
unto, ſince this is a Matter that has no Relation to the Deciſion of a 
Cauſe, which happens before Conteſtation of Suit : But touching thoſe 
Expences which ariſe after Conteſtation of Suit, the Judge may ex Officio, 
and without being requeſted thereunto, either abſolve or condemn 
Iod. in L. 23. the Party in them f: Yet he is not bound ſo to do, if he has a Mind 
D. 21. 1.8, not to do it. Therefore, both the Plaintiff and Defendant will do 
& in L. 29. well always to pray Expences. If Expences are once mov'd for, and 
mY the Judge ſhall either omit or refuſe to abſolve or condemn the Party 
in them, the Party may ſue the Judge for a Reſtitution or Payment 
of ſuch Expences, he being bound on this Account to make Reſti- 
tution or Payment thereot to the Party injur'd out of his own Money : 
Which ought always to be underſtood, when the Party moves and 
C. 3. 1. 13. petitions for Expences +. Or elſe Expences of Suit are ſometimes de- 
Cloſſ. & Dd. manded ex Conventione, or by the mercenary Office of the Judge 
without a Convention. In the firſt Caſe they may be demanded in 
any Inſtance, if the Judge has not pronounc'd for the ſame in the firſt 
i D. 16.2.-.1 Inſtance . And in the ſecond Caſe they may not be demanded by any 
Means, unleſs it be in a Cauſe of Appeal; becauſe when they are de- 
manded or ſued for by Convention, that is to ſay, by convening and 
r a Suit againſt the Party, they do then accrue by the Act 
and Proviſion of Man, which ought to be deny'd to no one. But 
when they are not demanded by Convention, they do then accrue by 
the Proviſion of Law; and the Law may take away that Benefit from 
a Perſon, which it has once conferr'd on him: Becauſe thoſe Expences 
which accrue by Virtue of the Judge's Office after Conteſtation of 
Suit, do accrue as Acceſlory to the Principal Cauſe; and, therefore, 
ſullato Principali tollitur Acceſſorum. But when they are demanded 
by Right of Action, then they accrue Principally; and by this Means 

the foregoing Rule ceaſes. 
Expences of Suit are only prov'd by the Oath of the Party, by Rea- 
*C.3.1.13-:. ſon of the Difficulty of proving the ſame : But with this Proviſo, that 
the Judge does in the firſt Place tax and moderate the ſame according 
to the Stile and Cuſtom of the Court, before the Party ſwears touch- 
8 ing the Truth thereof f: And herein the Judge ought alſo to have a 
+C. 3. 1. 1j. great Regard to the Nature and Quality of the Cauſe itſelf +: And 
herein it is to be obſervd, That a Taxation of Expences reſerv'd unto 
the Judge himſelf under his own proper Name may be made by his 
Succeſlor ; that is to ſay, if the Judge does expreſly by Name reſerve 
unto himſelf the Taxation of Expences ; yet the Power of taxing the 
ſame does (notwithſtanding) deſcend to his Succeſſors; ſince this does 


: not concern his Perſon, but is only a Matter concerning his Dignity and 
4 Bart. in L. Office alone ||. 


4-D. 49-1) I have 1 noted, that neceſſary Judicial Expences do conſiſt in 


a Fourfold Difference: There being ſome which are Judicially made 
in order to inſtruct the Proceſs, that is to ſay, for the Labour and 
Pains which the Advocate takes in drawing the Libel, and in framing 
other Writings and Exhibits, which appertain to the Cauſe itſelf: Jn 

| theſe 
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theſe Writings and Exhibits ought to be tax d according to the Qua- 
lity of the Perſons and the Importance of the Cauſe : For little or 
no Regard ſhall be had to the length of the Exhibits, but to the 
Learning and Ingenuity of the Advocate drawing the ſame ', fince it + p, 50. 13 
ought to be conſider d what he ſhall write, and not how much, in a 1. 10. 
profuſe Stile, and in the moſt impertinent manner ; for the Words 
ought not to be number d, but Things well contiderd herein. Under 
this Head we may alſo reckon ſuch Expences as are given to Proctors 
for propounding and exhibiting the Pleadings of the Parties as well in 
Writing as Yiva Voce. In the Imperial Chamber the Proctors have 
halt a Florin tax d and allow'd them for every $1b/tantial Receſs, as 
they call it f: And for /efſer Receſſes the fourth Part of a Florin is duc. + Gail. lib. t. 
The /ubſtantial Receſſes are the Introduction of the Cauſe, the exhi- Obſ. 151. n. 4. 
biting of the Libel, an Anſwer to the Libel, Conteſtation of Suit, the 
Oath of Calumny, the Petition, or Motion, for Commitlioners to exa- 
mine Witneſſes, the Publication of the Depoſitions, Accuſation of Con- 
tumacy, Concluſion of the Cauſe, and the like, which do appertain to 
the Modus Procedendi, and alſo to the Merits of the Caf t Ihe kx 2. 19.11. 
lefſer Recefſes are the Recognition of the Seals, the Petitio Termini, 
Motions for a ſecond and third Term Probatory, or for proroguing the 
'Term-Probatory already aſſign'd, and likewiſe ſuch other Motions as 
are incidently made and propounded in Judgment according to the 
Practice of Courts ||. Under the Appellation of theſe Prepararory Ex- || Gail.ut ſup. 
pences are likewiſe ſuch as are given to Notaries for drawing Inſtru- f 
ments; and to Meſſengers and Apparitors for executing Judicial Pro- 
ceſſes and Decrees of Court *, And, laſtly, under this firſt Kind of EX- . h 35. z. 
pences are compriz d thoſe which are given in Chancery for redeeming |, 10. : 
of Proceſſes, for Copies of Acts, and other neceſſary Writings immedi- 
ately appertaining to the principal Cauſe. | 

Secondly, Thoſe Judicial Expences are ſaid to be neceſſary, which 
are made for the Examination of Witneſſes: And under theſe Pa- 
normitan includes the Eatables and Drinkables of Witneſles ; 
deducting thoſe Expences of Eating and Drinking, which a Wit- 
neſs would hart make at Home f: Provided, he did not live + Abb. in e. 5. 
there on ſome Trade and Employment. But this Deduction is ſcarce * 2.14. n. 31. 
any where obſervd ; eſpecially, in the Imperial Chamber, and here 
in England. 


of Fame aud Suſpicion, whether and what 
Ewidence in Law. N 


MON G the various Species of Proof, which is nothing 
t elſe but a Demonſtration of ſome doubtful Matter of 
my, Rn: Fact made clear and evident to the Court, according to 
n the Rules of Law, we may reckon that of a well- grounded 
SEAS Fame *, aſſiſted by other concurrent Evidence : Which ,  _ 
in the ſame Senſe here made uſe of is defined to be the prevailing 5 
Opinion of the Vulgar, ariſing from Suſpicion, or (at leaſt) the greater 
| | | Part 
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Part of them conſenting and agreeing to ſome Matter of Fact in the 
* Bart, in L. Neighbourhood, and made maniteſt by the Voice of the People. Now 
15. D. 48.18. this Definition or Deſcription has a Relation both to a good and an 
we ill Fame; and when it reſpects an 2d Fame, tis taken for [nfamy ; 
as when we ſay of any one, that he leads an infamons Life by wicked 
and enormous Practices, or that he has not the Fear of God before his 
Eyes, or that he keeps a Concubine, and the like. But when 'tis uſed 
in a good Senſe, as it relates to a Man's Honour and Reputation, it is 
in Latin defined to be Status illæſæ Dignitatis vita & moribus com- 
probatus, 4 State of an untainted Honour approv'd by the good Life 
and Behaviour of any Perſon : As when 'tis ſaid of any one, That 
he is an honeſt and a good Man. And for ſuch Fame a Man ought to 
labour and take Pains in order to aſſume the Name of an honeſt Man, 
and one of good Report. And thus Fame ſignifies the ſame as Report, 
which may either be Good or Evil, according to the Object or Sub- 
jet thereof; and the Honeſty of the Perſons that do ſpread the 
fame Abroad. For a good Fame and Reputation does not only de- 
pend on the laudable Actions of a Man himſelf, but on the Lips and 
Breath of others that publiſh the ſame: And, therefore. if they be 
Bart. ut ſup. not Men of Veracity, Knowledge and Integrity, that publiſh the ſame *, 
1 little Regard will be had to their Reports, whether they carry a good 
or an evil Sound with them. | | 
In each Way or Manner of expreſſing ourſelves Fame ſometimes pro- 
ceeds from Knowledge, ſometimes from Suſpicion, ſometimes from a 
certain 'Thing or Author, and ſometimes from an uncertain Author ; 
and, laſtly, from the Depoſition and Averment of one Witneſs or Per- 
ſon alone: Vet, properly ſpeaking, Fame, as here deſcrib'd, proceeds 
from an uncertain Author, and from Suſpicion only; and herein it 
differs from what we call a manifeſt Fame. Indeed, Fame itſelf is no 


IX. 3. 2. 8. Proof or Evidence at all in ſtrictneſs of Law F ; ner is Suſpicion any 


Evidence of a Thing done by a particular Perſon : But if there be a 

Fame concurrent with the Depolition of one good Witneſs, it is in 

many Reſpects ſufficient Evidence, according to the Ciri/ and Canon- 

Law. Thus if an Exception of Excommunication be objected to the 

Plaintiff, it may be prov'd by Fame and one Witneſs: For this be- 

ing an odors Exception, it ought not to have too great a Scope and 

Power given it ; and, therefore, one Witneſs ought to concur with the 

Fame thereof. And the fame may be ſaid of a probable or likely Suſ- 

picion, which ariſes from ſome ſtrong and previous Conjectures, and 

from a growing Fame or Report of ſome Fact; and ſuch a Suſpicion 

+X.5. 34. 2 or Preſumption induces a Canonical Purgation 4: For it being ſtiled 
& 4. a Preſumption of the Fudge alone, it admits of Proof to the Contrary ||. 
X. 1.9-5- Now Suſpicion, as deriv'd from the Latin Verb ſuſpicor, which ſignifies 
to look on thoſe Things with ſome Fear and Caution, touching which 

we have ſome Doubt with ourſelves, is defin'd to be an Act, whereby 

we are drawn into ſome Doubt or Queſtion with ourſelves about ſome 

certain Matter or other, which we cannot determine without ſome 

Fear or Dread of Falſhood. And of this there is a Threcfold Diviſion, 

wiz. a raſh, probable and violent Suſpicion. The firſt deſerves no Cre- 

dit at all; the ſecond creates a Preſumption, as aforeſaid ; and the 


Bern. inc. third induces a Condemnation ®. Some Perſons make Suſpicion and 


7 Tf 5 28 Pre ſumption each of them to import the ſame Thing f: And others 
9. Q. 6. 1. add a fourth Kind of Suſpicion or Preſumption, which is called a 

neceſſary Suſpicion or Preſumption ; and is a Preſumption of Lazy and 
X. 4. 5. 6. by Law f. And herein it differs from a ↄiolent Suſpicion, becauſo it does 


pot 
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not admit of Proof to the contrary : And tis, therefore, ſaid to be of Law 
and by Law, becauſe it is vehemently preſum'd to be thus or not to be 
thus, and the Law is determin'd on the Score of ſuch a Preſumption. 
But more of this under the Title of Preſumptions hereafter. A raſh 
Suſpicion ariſes from evil Men and from vile Cauſes : As when they 
fee a Perſon talking with a Woman, and they immediately from thence 
ſuſpect an evil Converſation with her, whereas doubtful Matters ought 
always to be interpreted in the better Part“; and, therefore, ſuch a * X. 5. 41. «. 
Suſpicion ought not to move the Mind of the Judge, but he ought to 
repel the ſame f. | 12 Q. 1. 1. 
Fame, when it has a ſolid Foundation, and is well prov'd, is of greater 
Validity than the Saying or Depoſition ok one Witneſs t; For (ſays the + x. 4 14. 2 
Law) where a Man doubts of any Thing, let him enquire of the Neigh- 
bourhood. So that a publick Fame ought to ariſe from the Voice of 
juſt and honeſt Men living in the Neighbourhood, and not from the vain 
and malicious Reports of Perſons (perhaps) dwelling at a diſtance, and 
(probably unacquainted with the Perſon defam'd or accus'd ||. But tho! | X. 5. 1. 17- 
a Fame cauſed by credible Perſons living in the Neighbourhood admi- 
niſters juſt Cauſe of Credulity, and in Civil Cauſes induces a half 
Proof, yet the moſt common, publick and divulged Fame never makes 
a full Proof *: Nor does it always make a half Proof; for it does not * Secin. reg. 
make a half Proof in Criminal Cauſes : For Fame alone is not ſuffici- 144 
ent to condemn a Man of a Crime without the Aid and Aſſiſtance of 
one Witneſs (at leaſt and ſome other Adminicular Evidence and Cir— 
cumſtantial Proof 4. Nay, the Fame of a whole Neighbourhood does ; x, 3. 2. 8. 
not prove Carnal Copulation ; nor has it Power to deſtroy and take a- 
way a lawtul Exception: For Fame has no Operation at all, when 
the Truth of the contrary is provid. Nor is Fame of itſelf ſufficient 
to diſſolve a Marriage, unleſs ſuch a Fame be ſupported with ſome 
concurrent adminicular Proof and circumſtantial Evidence, as aforcſaid. 
But tho' Fame alone be not ſufficient to condemn a Man in a Crime 
of Simony, or any other Crime, yet 'tis cnough to bring him to his : 
Purgation-Oath f. | | 4 N. 5. 34. 8. 
When! ſay, that a well- grounded Fame makes a greater Proof than X. 5. . 15 
one Witneſs, I mean ſuch a Witneſs as depoſes touching what he has 
heard from others; as it alſo does ſtronger Proof than one Wineſs de- 
poſing without an Oath adminiſtred to him. So that if one ſworn 
Witneſs depoſes touching what he has heard from others, and another 
without an Oath depoſes of his own Knowlege, a well-grounded Fame 
makes a ſtronger and better Proof than both the other two together. 
But Fame has leſs of Proof in it than a Notoriety of Fact: For Eame 
often deceives us, but a Fact, which i, notorious, ſhews and exhibits it- 
ſelf in ſuch a manner, that it cannot be concealed by any Tergiver- 
ſation whatſoever. Yet in Matters of Antiquity, and in Matters rela- 
ting to an occult Obſcurity, Fame, together with other adminicular Cir- 
cumſtances, makes full Proof. "Thus Fame alone, with other concur- 
ting Circumſtances, is ſufficient to prove a Title for the compleating of 
a Preſcription, and likewiſe to prove a Man an Uſurer, according to 
ſome, becauſe Uſury is a Matter of an occult Nature. Sed Ouzre de 
hoc. For it ſometimes happens, that Crimes are committed in ſo ſecret 
a manner, that 'tis very difficult, and often impoſſible to find Witneſles 
that can depoſe touching the Truth of ſuch, and ſometimes in Crimes 
that are openly committed ; and, therefore, Judges are wont in theſe 
Caſes, as ſoon as they have a legal Conſtat that ſuch a Crime was 
committed, and cannot find a Witneſs to depoſe touching the Truth of 
| Aaaa | ſuch 
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ſuch a Crime, to interrogate Witneſſes on the Fame thereof, in order 
to know who is defam'd of ſuch a Crime: And whenever a Suſpicion 
ar iſes againſt one from Informations taken on ſuch an Infamy or evil. 
Report, they proceed farther againſt him by enquiring into the 
Crime — Let us ſee, therefore, after what manner ſuch a Fame 
is prov d ©; | 

And, Firſt, tis to be obſervd, That a Fame may be prov'd even 
by two Witneſſes only, according to the Gloſs, and the receiv'd Opinion 
of the Doctors; ſince in the Mouth of two or three Witneſles ever 
Word ſhall be eſtabliſh'd : But then they muſt depoſe, that they have 
heard fo from among divers honeſt and ſober Men f. But to the end 
that a Fame may be joind with other adminicular Proofs to make 
full Evidence, it ought to be perfect in /z0 ee; and by ſuch a Fame 
Matrimony may be prov'd. For 'tis certain, that ſuch Witneſſes de- 
poſing touching a Fame, ought to render a ſufficient Reaſon of their 
Knowlege, elſe they make no Proof of the Matter: For they ought 
to ſay, That they have heard it from the greater Part of the Neigh- 
bourhood ; and 'tis not enough to ſay, that they have heard it ſpoken in 
a Publick Place, but yet by a few. 

But what if the Witneſſes ſhould ſay, that they have known it from 
different Perſons; as when one Witneſs names ſome Perſons, and ano- 
ther Witneſs others, or they diverſify in their Depolitions in Reſpect of 
Place ; as when one Witneſs ſays, he heard it in the Street; and ano- 
ther ſays, that he heard it in a Houſe, and the like : Shall this vitiate 
the Proof of Fame? Bartolus ſays, That it ſhall not f. Nor ſhall it, 
tho' they ſhould diverlify in reſpe&t of Time; as when one depoſes, 
that he heard it on ſuch a Day; and another depoſes, that he heard 
it on ſuch a Day. Fame may alſo admit of a negative Proof; as when 
'tis affirm'd, that Titius did not do ſo: And Bartolus will have this 
to be an Affirmative, and not a Negative, becauſe publick Voice and 
Fame ſays, that Titius did not do it]: But if Fame be proved by one 
lide Afrmatively, and by the other fide Negaticely, we ought to ad- 
here to the more credible Witneſſes; and if the Witneſles ſhall be of 
equal Credit, then we ought to abide by that Proof; or that Fame 
which had its Riſe from the moſt probable Preſumptions. But when a 
contrary Fame is prov'd in reſpect of different Places, if the Proofs are of 
equal Credit, a Regard is to be had to neither fide, otherwiſe the 
Quality and Character of the Witneſſes ought to be conſidered *, 
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Of Faſting, the ſeveral Kinds and Efſefs theredf. 


& HO Faſting, as far as it relates to moral Abſtinence, was 
n heretofore well known to the ancient Philoſophers by the 
Wr Light of Nature alone, without any Preſcript of Divine 
e or Human Law to direct them therein, and is ſtill prac- 
„tis d among the more ſober and thinking Heathens them- 
mY ſelves ; it being the Command of right Reaſon that every 
one ſhould exerciſe 'Temperance not only to keep his Body in good 


= 
1 


Health, but alſo to help and illuſtrate the Faculties of his Mind, that 


A 
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a Man ſhould nor raſhly, thro' too much Intemperance of Eating and 
Drinking, fall into any Diſtemper of Body or Mind: Yet I cannot 
learn from any Reading of mine that they ever uſed this as a Means jj 
to draw Money out of the Pockets of filly ignorant Men by way of 1 
Diſpenſations for not k-eping the Faſt as the Romiſh Church does 
now in its Communion ||: Which lays ſo great a Streſs upon it, that 
with St. Ambroſe, their great Patron, the Papifts now ſtile it an 1ea- 
genly Image, the Food of the Mind, the Roben: of the Soul, the 
Life of Angels, the Root of Grace, the Foundation of Chaſtity, the 
Death of Guilt, &c. Theſe are the Eulogies and Commendations 
which that Church gives of Faſting, fo ſtrictly enjoin'd by the Canon- 
Law not ſo much on a Religious Account, as for ſake of Gain to 
the Prieſts and the Pope's Treaſury. Indeed, that Law has made ll 
Faſting and an Abſtinence from Meats, to be a Kind of Divine Pu- "i 
niſnment, whereby Sin is done away, and the Perſon reconciles him- ll 
{elf to God, who was an Enemy to him for his Sin: But, I think, the 1 
beſt Remedy for Sin is a true Repentence and an Abſtinence from ſuch 
Inchantments of Pleaſures as may defile the Soul, without which Bo- 
dily Faſting is of very little Advantage. For, ſays the Lord, Tarn 70 
me with Weeping, Faſting and Praying ; and rent your Hearts and 
not your Garments, &c.*. I will not deny Faſting to be a Kind of * Joel. cap. a. 
Pennance for Sin; but then tis to afflict the Body, and to humble '3: 
the Soul for a State of Repentance, to make us think of our Sins, and to 
bewail them before God, that he may in his great Mercy forgive them : 
For Faſting alone has no Merit in itſelf without ſuch a Diſpoſition and 
Humility of Mind. 
The Canonifts divide Faſting into Profane and Sacred Faſting. The 
firſt (they ſay) is, when a Man faſts upon ſome other Account than 
to take Care of his Soul ; and thus he is ſaid to faſt, who endeavours 
to expel ſome Diſeaſe by not cating, or who has not an Appetite to 
eat, and the like: And this Kind of Faſting, according to them, carries 
no Merit along with it; becauſe it does not appeaſe the Anger of 
God, nor is it done for the Souls Health. For Fating and Drinking are 
natural Acts for the Repair of the Body that dyes daily. Sacred Fa- 
ſting they divide into Spirirnal and Corpora f. Spiritual Faſt 'ng is H Con. 5 Diſt, 
an Abſtinence from Sin, and this is the moſt excellent way of Faſting, P. 25. 
which we ought to ubſerve all the Days of our Life; and to this 
end all other Faſts ought to tend. Judas kept a Bodily Faſt, but he 
did not faſt from Sin; and ſo of others. A Corporal or Bodily Faſt is 
an Abſtinence from all Things eatable, in order to ſubdue the Fleſh. 
We faſt from Wine and Fleſh (ſays St. Cyril, Biſhop of Fernſalem) not 
that we hate theſe Things as Abominaticus, but that we expect a 
Reward from thence, as deſpiſing Senſualities; and that we may 
hereafter enjoy a Spiritual aud Intellectual Table, ſowing now 
in Tears that we may in Time to come reap in Joy. A Corpo- 
ral Faſt, according to the Canonu- Larp, is either Penitential or Ec- 
cleſiaſtical. The firſt is that which relates to the humbling of the 
Mind, or (at leaſt) ſhould do ſo; and ſerves to appeaſe God's Anger 
for Sins committed. Thus the Children of ae being about to fight 
the Philiſtines, faſted on that Day wherein they were to engage; 


82 Diſt. 5. ll. 


ST. 


ſaying, We have ſinned, O Lord, againſt thee, &c. And we read, that + 1 Sam. cap. 
David faſted on the Account of the Sickneſs of his Child, which he 7. v. 6. 
had by the Wife of Uriah the Hittite; and, laying all Night on the | 
Earth, ſaid unto Nathan, I have ſinned againſt the Lord \|. And ſuch | 2 sam.c.1 2. 
| were the Penitential Faſts which the Jes obſerved, by confeſſing their . 13. 16. 
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Sins unto God; and by turning themſelves unto him in weeping and 
praying; and not ſuch as are now practis d in the Romiſh Church, which 
may be purchas d and bought off by the Sinner. An Eccleſiaſtical Faſt 
is an Abſtinence from cating of Fleth, and other Things forbidden by 
the Canon-Law, to be obſerv'd on certain ſtated Days as there pre- 
{crib'd, with only a moderate Uſe of other Meats * ; and not to be vio- 
lated without an abſolute Neceflity f. Or an Ecclaſiaſtical Faſt (as 
others ſay) is a coluntary Abſtinence from all manner of Food accord- 
ing to the preſcrib'd Order of the Church, or the receiv d Cuſtom there- 
of in every Country. And hence it follows, that he who dines at 
Noon #, and ſups in the Evening, (as the Papr/fs do very plentifully 
upon Fiſh, and the like) cannot be ſaid to keep the Faſt ||; becauſe he 
does not entirely abſtain from Meat or Food according to the preſcrib'd 
Order of the Church : But he that is contented with one Meal only is 
ſajd to obſerve the Faſt ; becauſe he Voluntarily abſtains from Meat, 
according to the preſcrib'd Order of the Church, or the common Uſage 
thereof in his own Country. It is called a o/auntary Abſtinence, to put 
us in Mind, that the Intention is neceſſary, in order to ſatisfy the 


Precept of Faſting. Wherefore, he that entirely abſtains from Meat 


againſt his Will, or does not cat as having nothing to eat, is not ſaid 
to faſt, And it is in this Definition ſaid Meat; becauſe Faſting conſiſts 
not in every Kind of Abſtinence: For Man has a Twofold Appetite, 
wiz. Hunger and Thirſt ; and as the one is ſatisfyd with Drink, ſo the 
other is principally allay'd by Meat, of what Kind ſoever, whether it 
be Bread, Fleſh, Fiſh, Apples, Nuts, Herbs, and the like, which are 
taken by way of Refection for Dinner or Supper. Therefore, as in the 
Romiſh Church an Eccleſiaſtical Faſt does not conſiſt in abſtaining 
from Drink, ſo neither does it in ours (I think) conſiſt in a bare re- 
fraining from Fleſh, as ſome Superſtitiouſly imagine. 

By the Canon-Law, and according to the Doctrine of the Papiſfts, 
every Chriſtian, being Twenty one Years of Age tompleat, and Com- 


pos Mentis, is bound to obſerve the Faſts preſcrib'd by the Church, 


unleſs he be otherwiſe diſpens'd with, as very frequently he is, if a Man 
has Money to purchaſe a Diſpenſation: Yor as every Chriſtian is a 
Subject of the Church, he is as a Subject, bound to obey the Laws there- 
of that command Faſting. I ſay Compos Mentzs, becauſe he that wants 
the uſe of Reaſon, is not capable of any Precepts: And I ſay, One © 
and Twenty Tears of Age compleat, becauſe tho' Chriſtians Naturall 

ſpeaking are obliged to obey all Laws as ſoon as they come to the als 
of their Reaſon ; yet they are not in this Caſe immediately bound, 


on obtaining the uſe thereof, to obſerve this Law of Faſting enjoin'd by 


(| Othob. Tit. 
44. 


*X. 3 . 


the Church ; becauſe when they are in their growing Years they ſtand 
more frequently in necd of Eating, in order to add to their Growth by 
a more abundant. Heat neceſſary hereunto; wherefore that indulgent 
Church would not impoſe an Obligation till they are able to perform it. 
The Days of abſtaining from Fleſh in the Romiſh Church are Fridays and 
Saturdays ; and yet they cannot properly be called a Faſt, becauſe they 
may eat twice or more on thoſe Days, provided they forbear Fleſh || : 


But if CHhriſtmas-Day happens on either of thoſe Days, then the a. 


piſts have a Diſpenſation to eat Fleſh thereon, unleſs a Perſon ab- 
ſtains from thence by Reaſon of a Vow *. But ſometimes Men were 
not allow'd to faſt on the Sabbath, with us called Saturday, as ap- 
pears from the eighth Epiſtle of Ignatius to the Philippians, if thoſe 
Epiſtles are genuine: And this is alſo forbidden in the Sixty fifth 
Canon of the great Ry//ian Apoſtle. See Sigiſmund, Baro's Hiſtory of 

| Wiaſeoos 
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Muſcory. Pope Innocent the Firſt order d Saturday to be kept as a 
Day of Faſting, becauſe Chri/t's Diſciples faſted and mourn'd on that 
Day for him, whilſt he lay in the Grave (as the Remani/ts pretend) 
as well as they did on the Day of his Death, 

The ſtated Days and Times appointed for Faſting by the Church“ 
are the "lime of Lent t, the four Seafons of the Year {. called the Auer 
IFcets, and the Tigils of or before Tome $S2ints Days; commonly called 
Helidays. By the fourth Diſtinction of the Decrerum in the Body of 
the Canm-L aw Faſting is ordain d and decreed in Leut. Yor by this 
Law the Clergy who are, or ſhould be the Lord's Inheritance in a para 
ticular Manher, are enjoin'd to abſtain from Fleſh, and other Delicacies 
of Eating for ſeven Weeks compleat before Faſter F - Becauſe, as the 
Lives of Clergymen ought to be diſtinguiſh'd from the Lives and Conver- 
ſation of others on the Account of Holineſs; ſo likewiſe ſays that Canon) 
ought they to diſtinguiſh themſelves in the Buſineſs of Faſting. The time 
of Lent, in Latin calld Ouadrigeſmma was, indeed, at firſt only fix 
Weeks; but in Proceſs of Lime, Pope Teleſphorus added a ſeventh 
Week thereunto, and called this Tine Onznguage/oma As to the 
Fmber-IWeeks we read, that Pope Calixtus ordain'd a ſolemn Faſt, to be 
obſerv'd three times a Year, on Saturday particularly, to pray for a 
Bleſſing on the Fruits of the Earth, as Corn, VV ine, Oyl, (5c. and eſtabliſh'd 
theſe three Scaſons in the Fourth, Seventh, and Tenth Month of the 
Year, beginning the ſame according to the erpi/h Cultom, or Calender. 
But afterwards changing his Opinion, he appointed this Faſt to be kept 
at four Scaſons of the Year, with a Reſpect had to thoſe of the Jews, 
mentioned in Zechariah *, cg. in Spring, Summer, Autumn, and Win- 
ter; at which Times, in ſucceeding Ages, Holy Orders were conſerr'd, 
which before was only wont to be done in the Month of Deccmb. Tho 
ſome truly attribute this Diſtinction of the four ſtated annual Times of 
Faſting, called Fmber-]Vecks, to Pope Urban the Firſt ; which, thro' 
Mens Ignorance, (ſays Patina were belore kept very confuſedly. Others 
will have it, Calixizs inſtituted this folemn Faſt, in Imitation of the old 
Romans, who appointed three yearly Solemnities in Honour of their 
Gods, to bring down a Bleſling on the Fruits of the Earth, which Cu— 
ſtom the Roni Church did obſerve, 'till it was found more convenient, 

and for the Honour of the Clergy, to have four ſolemn Times limitted, 
and ſet aſſde for the giving of Holy Orders, which ought not to be con- 
ferr'd without Impolition of Hands, and without Prayer and Faſting. 

In reſpect of J'igils, they are ſo called from the Latin Word Vigiliæ, 
becauſe, according to the Canon Lare, Men ought not only to Faſt there- 
on, but likewiſe to watch and pray all Night, immediately before the Fe- 
ſtival belonging to ſuch /igi/ j And here we muſt obſerve, that the 
following Feaſts, or Holidays in the Church, have all of them their 
proper//7gils annex'd to them; ſome of which are deriv'd from the Com- 
mon Law of the Church, as that of Chritmas-Day, the Aſſumption of 
the Bleſſed Virgin, the Feaſt of the Apoſtles, St. Marthews-Day, the 
Feaſt of Eaſter, f and JI bitſuntide &. And, belides theſe, the Romiſh 
Church has appointed the F7e7i/ of St. John the Baptiſt, that of St. Law- 
rence, and the Feaſt of Ml Saints: Which are rather deriv'd, and eſta- 
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76. diſt. c. 9. 


pliſh'd from the common Obſervance of the Church, than from the Au- 


thority of any Canon. As Friday was made a Day of Faſting in Me- 
mory of our Saviour's Paſhon, ſo Saturday was order'd to be a Day of 
Abſtinence, or Faſting, in Memory of Chriſt's Burial, ſays the Canon. + + Can.3,Ditt. 


'The Reaſon given by the Papiſts for Faſting on a Medueſday, is, be- 5. 


cauſe the Jets on that Day conſpir'd to betray, Jeſus, and to put him P | 
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Of Fees belonging to Eccleſiaſtical Courts, &c. 


F EES, according to the Senſe of the Canons of the Church, ; 
e and as commonly underſtood with us, are certain rated, 
and ſtated Allowances of Money paid to Perſons for emer- 
gent Services done by them, either in the Buſineſs of Law, 
Wt or otherwiſe, according to the Nature of the Buſineſs it 
ſelf : And they differ from Salaries, becauſe a Salary, properly ſpeaking, 
was OY a yearly Payment of Money; which was made, and given 
to any one for appearing, and defending another Perſons Cauſe. And 
hence it now ſignifies any yearly Stipend, or Reward, given on the Ac- 
count of any liberal Art, or Science, as to a Lawyer for his Advice, and 
to a Phyſician for his Attendance, and the like, according to the Cuſtom 
of ſome Countries. Fopiſcus, in his Life of Aurelian, thinks that it 
was derivd from the Greet Word "'AMagiy becauſe they, who receive 
Salaries, inde ſe alunt, do live and maintain themſelves "fs thence. A 
Salary, was a Sum of Money covenanted, and agreed on between the 
Parties; but Fees are Sums of Money allocated by the Law it ſelf, ac- 
_ cording to a rated Proportion, and Table made of them+. A Salary is 
N Ab. given pro Honore, but a Fee is given pro Labore. But waving theſe Di- 
ſtinctions, as now almoſt antiquated with us, I ſhall here conſider Fees 
as a certain Remuneration for any Buſineſs done by a Perſon, or Payments 

of Money to be made him for the Expences he has been at therein. 
We have ſeveral Canons and Conſtitutions with us, made to reſtrain 
the Demand of exorbitant Fees. For we read in Lindwood, that local 
Ordinaries heretofore, had rendred themſelves very Grievous and Bur- 
denſome to Executors, (5c. touching the Probats of Wills, and granting 
Letters of Adminiſtration, by frivolous Delays, and idle Cavils about the 
ſame, in order to extort Money out of them, with a better Grace : 
| Lins.tib.;, Wherefore, a Provincial Conſtitution f was made by Mephan, Arch- 
Tit. 13. cap. Biſhop of Canturbury, forbidding any Demand to be made for the Pro- 
I. bat of a Paupers Will, whoſe Inventory of Goods did not exceed a Hun- 
dred Shillings Sterling. But as the Law does not forbid any Demand 
to be made for regiſtring and writing the ſame, and for other Bulineſs 
to be done in relation thereunto, it was caſily evaded. And as Regiſt- 
ers, and other Perſons, were not hereby expreſly prohibited the receiv- 
ing what was offer d them by way of Gratuity, they had ſeveral Artifices 
to excuſs Money out of the Pockets of the Poor. But (I think) in this 
Caſe, even what is offer'd them by way of Gratuity, ſeems to be exacted, 
ſince this Conſtitution was made in Favour of the Poor, and I am con- 
. 12. 42.1, firm'd in this Opinion, both from the Books of the Cio1i/ || and Canon 


* Can, 185, 
185. c. 


e Law. + | 


2 0 The next Provincial Conſtitution I meet with, is that of Arch-Biſhop 


vi. 1. 3. v. Stratford, which forbids any thing to be taken by Biſhops, or other 


exigat. 9: 7 1 
: 155 Ju lib Ordinaries for the Probat, or pronouncing of their Decree, touching the 


3. Tit. 13, Validity of any Wills whatſoever, or for publiſhing, and engroſing the 
cap. J. ſame in their Office, commonly tiled apud atta Fudicis: And that the 
Writing Clerks, or Regiſter, ſhould be allow'd no more than fix Pence 

e | for 
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for their Labour in engroſſing the ſame, unleſs the Inventory of the 
Goods of the Perſon deceas d, upon Account was found to exceed the 
Sum of Thirty Shillings of current Money of Eng/and, and did not a- 
mount to a Hundred Shillings. But, for an Account, and all other Mat- 
ters touching the ſame, and for Acquittances and the like, Biſhops Or- 
dinaries, and Perſons deputed by them, auditing all Accounts, and their 
Miniſters intending the fame might in the whole take twelve Pence and 
no more. But if ſuch Inventory came up to the Sum of a Hundred Shil- 
lings, or did exceed the ſame, and was under Twenty Pounds, then the Per- 
ſons intending ſuch Accounts, might take tor their Labour, and for the 

Hetus,&c, Three Shillings and no more. But if the Inventory came to 
Twenty Pounds, or upwards, and was under Forty, then they were allowed 
to receive Five Shillings only. And likewiſe it ſuch Inventories came to 
Forty Pounds and upwards, and were under a Hundred, then they were 
permitted to take Len Shillings. And if they amounted to One Hun- 
dred Pounds, or upwards, and were under One Hundred and Fifty, then 
their Fees were Twenty Shillings, and with this they were to be conten- 
ted in reſpect of the Premiſes. And for the Increaſe of every Fifty Pounds 
beyond this Sum of 150 Pounds, they ſhall take Ten Shillings, beſides the 
aforeſaid Twenty. And the Clerks tor writing every Os t, o Acquit- 
tance herein, belides, were allow d to receive Six Pence for their Pins, 
And if a Biſhop by any Cavil whatſoever, did preſume to receive more 
than the Sum before tax d, either in Tale of Money, or otherwiſe, he 
was to reſtore Iwo fold of what he had taken beyond ſuch Sum towards 
the Fabrick of the Cathedral Church of that Dioceſs within a Months 
time, under Pain of being ſuſpended, ab Ingrefſu Hecleſiæ: But Perſons 
inferior to Biſhops, were ſuſpended 2b Officio & Beneficio, till they made 
full Satisfaction to ſuch Cathedrals as aforeſaid, 

By another Provincial Conſtitution in Lindwood, * all ſuch Perſons, 
whoſe Duty it is on the Mandate of the Biſhop, Archbiſhop, or other, to 
whom it does of Right or Cuſtom belong to grant Inſtitution to Clerks, 
and to induc ſuch as are admitted to Eceleſiaſtical Livings thereinto, 
are to content themſelves with moderate Fees for performing their Of- 
fice, viz. It the Arch- Deacon himſelf ſhall give Induction, he may re- 
ceive 3 5. 4d. But if it be his Official, he then ſhall demand no more 
than 25. for his own, and the Expences of his Servants, Cc. for one 
natural Days charges, and the Perſon to be inducted, was to chuſe whe— 
ther he would pay this in Money, or other Neceſſaries. And if Induct- 
ors received more than this on the Score of ſuch Induction, or for a 
Certificate thereof, they were for their Gu lt to incur a Suſpenſion ab 
Officio, and ab Ingreſſu Eccleſiæ, ipſo fatto, till they ſhould Reſtore ſuch 
Sum taken contrary to the ſaid Conſtituticn to ſuch as paid the ſame, 
and ſatisfy the Party for this Offence. 

And thus the Buſineſs of Fees depended generally on the Provincial 
Conſtitutions, for the Certainty of them till Queen Elizabeth's Acceſſion 
to the Crown, when ſome Alteration was made hercin by Arch-Biſhop 
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„Lib. 3. Tit. 


6, Cap. 1. 


Parker, according to the change of Times, and then they were better 


aſcertain d for the Relief of the Subject. But by an Eccleſiaſtical Conſtitu- 
tion made in the Year 1597 under Arch-Biſhop }/bitgifr, it was in pur- 
ſuance of ſuch Alteration, provided that no Biſhop, Ordinary, Arch- 
deacon, or their Miniſters, ſhould for the future on any Account take 
other or greater Fees, than ſuch as were uſually taken at the ſaid 


Queen's Acceſſion to the Throne f. And it was hereby order, that a] via. 42 


Table of all the particular Fees, and Sums of Money relating thereunto, bend. 


ſhould be Publickly fixt up in every Conſiſtory, and the Exemplar of 
ſuch Table being fign'd under the Hand of the Ordinary was to be 
| tranſmitted 
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tranſmitted to the Arch-Biſhop within a Time limited. And now, leſt it 
ſhould be doubtful, what certain Fees were taken 40 Years ago, for the 
diſpatch of all particular Affairs in each Eccleſiaſtical reſpe&ive Court, 
unleſs it were declar'd what Fecs have been uſually taken lince that time 
1 A. D. i 507. according to Approbation; therefore it was now * decreed, that every Bi- 
0 ſhop, or Guardian of the Spiritualities („de gc nte) do take care to have 
a Table of Fees publickly fixt up in the Conſiſtory, or ſome other Place 

where the Court is held, and ſubſcribed under the Hand of the Judge, 

and Regiſter, or clſe publickly lodged in the Archives of his Juriſdiction, 

ſo that every Perſon may have Power to inſpe& the ſaid Table of Fees. 

And this 'Table ought to contain in it the ſeparate Sums of particular 

Fees, which have been uſually taken by the Judge, and all other Officers, 

and Miniſters of the ſaid Court, from the beginning of Queen Elizabeth's 

+ vide Ap- Reign to the 18th Year thereof f. Moreover, every Biſhop, or Guardian 
pend. poſtea. of the Spiritualities (ſede cacaute) was to take care that every Judge 
ſhould deliver a faithful and authentick Copy of the ſaid Table of Fees, 

unto his Biſhop, or the Guardian of the Spiritualities, to be kept in the 

Biſhops Archives or Regiſtry, under the Pain of a Suſpenſion from the 
Execution of his Office, untill he comply'd herewith according to the 

Mode and Form thereof. And if any Officers or Miniſters of the Court 

took greater Fees than were expreſled in thoſe reſpective Tables, he was 

to undergo fix Months Suſpenſion from the Exce. tion of his Office, to be 

inflicted on him by his Ordinary; and if the Ordinary was Negligent, 

or omitted to inflict the ſame, then the Archbiſhop might inflict it, and ſub- 

ſtitute another in his Room. See the 187% of King James Canons, 

verſus finem, touching any Queſtioa that might ariſe about the Certain- 


* 


ty of theſe Fees. | 
A Judge, Advocate, Proctor, or Notary in a Judicial Cauſe, cannot 
retain the Proceſs, or Acts of ſuch Cauſe on the Account of their Fees ; 
nor can any retain any Deeds, or Writings deliver d to them under any 
Pretence of Fees, or Salaries not paid; they having no Right of Retainer 
herein. But though a Proctor may not thus retain the Acts, or Inſtruments 
of Suit pro mercede ſud; yet he may do it well enough, tiil ſuch time his 
Client ſatisfies him for the Coſts and Charges he has been at, and laid out 
of his own Pocket, tho he cannot do this for his Fees or Salary, If an 
Advocate, or other Perfon, that has an Office of Employment, leaves 
and foregoes the ſame by his own Fault, before he has compleatly fulfilled 
ſuch Office, he ought not to have the whole Salary for the Time to 
come, if the Salary be not to be paid at one Payment only; vet, if a 
early Payment be made thereof, then he ſhall have it (at leaſt for the 
Year which he has begun, it he did not quit the ſame by his own Fault : 
And if he dyes, before he has finiſh'd his Office, the whole of ſuch Salary 
C. 2.7. 1) is due to his Heirs, or Executors, by the Cicil Law + ; and thus a Salary 
becomes due, and ſhall be paid to Regent Doctors, or Profeſſors, (as we 
ſay) Integraliter and for the whole Year, tho they have got read In- 
tegraliter. But if a Perſon be elected unto an Office, that re- 
quires Labour and Pains, as a Parih-Clerk, and the like, he ſhall 
have his Salary, or Wages, only pro Ratd temporis, that he has 
ſerv'd ; for the Law makes a Difference between Matter of ſervile La- 
bour, and Matters of an honourable Employment as that of an Advocate, 
+ Bart. in l. 1. and a Reading Doctor is + becauſe that, which is given unto a Pariſh- 
050-13 13- Clerk, is paid as Wages for Work and Labour done; but that which is 
paid unto an Advocate, or Regent Doctor, is given as a Remuneration 
for his Learning and Skill in the Law. ES 
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V and which, according to the Papal-Law, ought to be en- 
tirely free and exempt from all Secular 'Taxes and Pay- 
ments whatever *, but yet ſuch Glebe ought to pay to the Church. 


For if there are Lands lying in one Pariſh which do belong to another * 


Church, and are of the Glebe or Endowment of the other Church, the 
Perſon occupying ſuch Lands ought to contribute to tho Repairs and 
Ornaments of that Church, within which Pariſh ſuch Lands are ſit u— 
ated, Nor is the Law in the Margin here quoted F any Objection 
hereunto, which will have ſuch T.ands to be free from Taxes ; becauſe 
this Law has only a Reſpect to Secular, and not to Eccleſiaſtical Pay- 
ments, as it there appears. Therefore in the preſent Caſe Perſons en- 
joying Glebe-Land ſhall be obliged to contribute to a Church-Rate or 
Tax; and John de Athon in his Annotations on the Legatine Conſti- 


Xx. 3. 39. 1. 


tutions + confirms this Opinion. When, I ſay, that the Glebe ſhall be + othob. Tit 
free from Secular J'axes, it is ny to be underſtood, that a Parſon ſhall . v. ad hoc 


not be charg'd for his Gele to 
Milita, and the like; becauſe tis a Spiritual Revenue, and held in 
Frank- Almogn. 

But as long as the Parſon keeps the Gebe in his own Hands, he ſhall 
pay no Tithes to the Vicar, tho the Vicaridge be endow'd of all the 
ſmall Tithes in the Pariſh : But it has been held, that if hc demiſes 
the Glebe to a Layman, the Tenant muſt pay the ſmall Tithes to the 
Vicar, and the great Tithes to the Leſſor . So likewiſe where the 
Vicar leaſes his Glebe, the Tenant muſt pay the great Tithes to the 
Rector or Improprietor, and the ſmall Tithes to the Vicar : But this 


end our either Man or Horſe to the tenentur. 


Owens Rep. 
p. 35. 


muſt be underſtood, where the Land was titheable at the Time of the 


Endowment. For if it was appropriated to a Priory before the Vica- 
ridge was endow'd, then tho the Endowment was de Minutis decimis of 
the whole Pariſh, the Vicar ſhall not have the Tithes of the G/ebe there, 
tho' he had leaſed the ſame ; becauſe it was not Titheable at the Time 
of the Endowment. Tis true, if Tithes have been once paid out of the 
Glebe demiſed by a Parſon or an Impropriator, it ought to be ſo as often 
as tis demis d: But where ſuch Tithes are demanded, if they were ne- 


ver paid, then either of them may preſcribe, that he and all his Pre- 


deceſſors have enjoy d the Glebe Lands by themſelves, and by their 
Tenants diſcharg d of Tithes to the Vicar“; and ſuch a Suggeſtion 
ſhall be a ſufficient Ground for a Prohibition ; and the rather, becauſe 
ſmall Tithes out of Gele Land demisd by an Impropriator, are 
not payable of Common-Right to the Vicar, becauſe Eccleſia non 
ſolvit Decimas Eccleſic. But if a Parſon, where there is no Vicar, 
leaſes his Glebe, it is otherwiſe ; eſpecially, if he reſerves only a ſmall 

| TCecc Rent; 


* 2 Lutw. 
Rep. 1062. 
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Rent: For in ſuch a Caſe the Leſſee ſhall pay Tithes of the Glebe to 

the Parſon himſelf. 2 
*An.1g.cap, Before the Statute of Edæard the Third“, a Vicar had no manner of 
x 7: Freehold in the Glebe ; and, therefore, he could not have the Writ of 
Juris utrum to recover what had been alienated by his Predeceſſor, 
which Writ is given to the Vicar by that Statute. During the Voidance 
of a Church the Fee-Simple of the Glebe is not in the Patron, but in 
Abeyance, ig. tis only in Expectation, and not in any certain Perſon, 
# Se. 643. according to Littleton ; becauſe (ſays he) it ſhould not be Subject to 
any Alienation or Diſcontinuance, which might be made by the Poſſeſſor 
ſo as to bar the Succeſlor: For ſince the Parſon has the Cure of Souls, 
| the Law provides that he ſhould not be deſtitute of that Maintenance, 
#11nft. 341. which ariſes from the Glebe k. This the Year-Book is cited to prove; 
” but it was ſaid, that an Eſtate cannot be for Life, unleſs there be alſo 
a Reverſion expectant upon ſuch Eſtate, which muſt be in ſome Body : 
And Babington, then Chief Juſtice of the Common-Pleas, was of an 
Opinion, 'That upon a Voidance the Fee-Simple rightfully belongs to 
the Patron. Fitzberbert ſays, tis in the Patron and Ordinary; and 
| long before he wrote, it was held, that they might charge it before the 

F. N. B. 49. Church was full f. | | 

b Lafily, If a Parſon or Vicar ſows his Glebe, and then demiſes, and 
does not leaſe the Tithes with the Land ; or if he ſells the Corn, and 
diſpoſes of the ſame, and the Vendce cuts it ; yet he muſt pay the 
Tithes to the Parſon +, &c. So if the Parſon ſhould dye before the 
LD Corn is cut, his Executor ſhall have it ; but if another is inducted, the 
Executor of the deceasd muſt pay the Tithes of the Gebe to the Par- 
ſon inducted : But 'tis otherwiſe if the Corn was cut in the Life-time 
of the former Incumbent ; for in ſuch the Executor pays no Tithes. 
That there may be a perpetual Memory of this Glebe, tis requird by 
|| Bulftr.Rep, King Zames's Canons, that the Biſhops procure a Terrier to be taken 
184. of ſuch Lands by the View of honeſt Men within every Pariſh of their 
reſpective Dioceſs, by the Appointment of the Biſhop himſelf, whereof 
the Miniſter to be one ; and ſuch Terrier ſhall be laid up in the Biſhop's 


* Can. 87. Regiſtry *. 


Of the Habit or Apparel of the Clergy. 


* Can. 74 INE the Church has thought fit by her Canons“ to en- 
join a Decency of Apparel unto Miniſters, that the Prelacy 

Lo Bs and Clergy may as well in outward Reverence as other- 
ez wiſe for the Worthineſs of their Office be regarded and 
Q. 5. R eſteem d by the People , I ſhall here ſay ſomething of 
Clerical Habits, which ought not to be of a red or green 

Colour, leſt through Oſtentation, Pride and Wantonneſs it ſhould ad- 

+ Dd. inc. a. Miniſter Occaſton of Scandal unto the People f. For tho the Uſe of 
x, 3.1, Cloaths or Meats is very far from being culpable in itſelf ; yea, they 
1 +1: are for the Suſtenance of Life ||: Yet the Abuſe of them to Pride, 
Luxury and Vanity is highly condemn'd by all Ages and Men what- 
ever; and much more blameable in the Clergy than in othe* Men, 


ſince 
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lince tho Clergy ought to be more eſpecially humble, ſober, modeſt, 
temperate and free from Vanity, that they may give a good Example unto 
their Flock *. But, notwithſtanding what has been ſaid, even Clergymen 
may uſg theſe Garments, if it be the Cuſtom of the Country, and 
they be not too gawdy and ſumptuous ; for gorgeous and ſumptuous Ap- 
parel (ſays the Scripture) is for King's Houſes ||: And, therefore, un— 
leſs the Clergy would be thovght to be Kings and Princes, they ought 
not to wear ſuch Apparel. But yet they ought not to drets them- 
ſelves in too mean a Habit neither, to avoid this Cenſure of the Law, 
but to conform themſelves to the reſpective Cuſtoms and Faſhions of 
the Country where they dwell,” in Point of Apparel, as it beſt ſuits 
with their Degrees and Conditions of Life tf. But why the Law ſhould 
forbid the aforeſaid Colours of red and green more than any others, no 
Reaſon (I think) can be aſſign d; ſince there are other Colours as in- 
decent for a Clergyman to affect as thoſe, A Clergyman's Habit ought 
then, according to Lindwood, to be of a plain Cloth, and the like, 
without any Lace, or Gold or Silver Trimmings, not open at Bottom 
or at 'Top, under a ſevere Penalty to be inflicted on the Infringers of 
the Provincial Conſtitution . Which enjoins all Perſons having Eccle- 
fiaſtical Livings within the Province of Canterbury, and ſuch eſpecially 
as are in Holy Orders, to wear ſuch Cloaths as are ſuitable to their 
State and Condition of Life f. And if any of the Clergy within the 
ſaid Province ſhall publickly within the ſame appear in any Cloſe-body'd 
Coat, or wear any other outward Garment than a Gown with long 
Sleeves, or with exceſſive and wide Sleeves, or ſhall go with long Hair 
and large Beards, or wear any other Rings on their Fingers than ſuch 
as are ſuitable to their Dignity ; as Biſhops, Archbiſhops, c. And, 
being Guilty of any Exceſs in the Premiſes, ſhall not on a Monition 
ſtand corrected within fix Months from the Time of ſuch Exceſs com- 
mitted, and effectually lay aſide ſuch irregular Habits, they ſhall 72 
facto (on having any Eceleſiaſtical Livings) incur a Suſpenſion ab Officio ; 


and if they peèrſiſt herein for three Months longer, they ſhall, after 


nine Months, without any farther Admonition, be ½%% Fare ſuſpend- 
ed from their Benefices. Nor ſhall they be abſolved by their Dioceſan, 
to whom this Power of Abſolution js reſerv'd from the ſaid Sen— 
tences, till they have paid a fifth Part of the Yearly Profits of 
their Livings to the Poor of the Pariſh where their Benefices are, to be 
tax d by their Dioceſans, and to be paid within three Months after- 
wards. And if they ſhall during the Time of ſuch Suſpenſions celebrate 
Divine Service, or adminiſter in their Benefices as before, they ſhall from 
the Time of ſuch Celebration or Adminiſtration be eo 7p/o depriv'd there- 
of by a Declaratory Sentence. And ſuch Clergymen as are not bene- 
fic'd, if they ſhall offend in any of the Premiſes, ſhall eo ip/p be ren- 
der'd incapable for four Months to obtain any Benefice, mull they ſhall 
within fix Months after an Admonition ſtand corrected. By another 
Provincial Conſtitution of Archbilhop Peccham + founded on that of 
Cardinal Othobon i|, the Pope's Legate here in England, the Clergy in 
Holy Orders were forbid to wear an outward Habit like unto that of 
Soldiers or Laymen *, under Pain of Suſpenſion ab tngreſſu Eccleſi. 


 - 
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So that it evidently appears both from the Canon- Lap in general, and 


from our own Provincial Conſtitutions in particular, what Care the 
Church took in former 'Times to have a Clergy grave and modeſt in 
their outward Habits ; and it had been well if ſhe had taken the ſame 
Care to have retorm'd the inward Habits of their Minds, and not ſuf- 
fer d them to have kept Concubines, and the like, But tho' Clergy- 

| men 
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men were forbidden to wear Cloaths of certain Colours and Faſhions; 

yet I do not find, they have any Habit preſcribd them in Law to wear 

out of the Church, either in reſpe& of Colour or Faſhion : And, 
therefore, they may uſe any ſort whatſoever ſuitable to their State, 

| provided it be not expreſly forbidden them, as red and greeh heel'd 
f Lindw. ut Shoes, red Stockings, Boots and the like were“. The Twenty ſecond 
bare, and I'wenty third of the Laodicean Canons forbids the Inferiour 
Clergy to wear the Orarium, which was a ſort of Scarf, or (as qu Pin 

calls it) a Hola, which the Biſhops and Prieſts might wear on each 
Shoulder, but the Deacon could only wear it on the left Shoulder, and 

the Sub-deacon on neither. The Uſe the Deacon made of it, beſides 

that of the Diſtinction of his Order, was to give Notice to the People 

and Clergy, what they were to do or ſay by the ſeveral Motions that 

he made with it. And 'tis probable, that the Word is of a Latin O- 

riginal, and deriv'd from the Verb orare, to pray ; becauſe by this 

the Deacon gave Signals to the People, when they were to make 

their Reſponſes, and perform their Parts in the publick Acts of De- 

votion. "The Creek derive it from the Verb Oes, to obſerve. But this 

is only Conjecture. By the Canon-Law Prieſts are not to appear out 

of their Houſes without their Sacerdotal Habit, leſt they ſhould 

be affronted and ſuffer Inſults, like the Laity: And he that ſhall 


be found acting contrary hercunto, ſhall be Subject to Canonical Puniſh- 
+21 Q.4.4. ment f. 
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Of Hereſy, and the Puniſhment thereof. 


FH E Engliſh Word Hereſy, in the Greek called "Ayo, 
N according to St. Jerome in one of his Epiſtles, denotes 
an Election; becauſe an Heretick chuſes that Opinion, 
which he conceives to be beſt for himſelf *, For the Word 
i "apes is derivd from the Greek Verb "ayza, ſignifying to 
chuſe; and from hence comes aj, in Latin tranſlated 
can and in Engliſh termd Hereſy : Which in Propriety of Speech 
ſignifies an Election, tho common Uſage has given it another Senſe 

by cauſing it to be now taken almoſt ever in Malam partem, cis. 

for an Erroneous Opinion touching ſome Article of the Chriſtian Faith. 

Among the ancient Philoſophers it ſignify'd the Inſtitutions of ſome 
particular Dogma; or Opinion, and thus it denoted a Se& or Di- 

viſion of them in Point of Opinion. St. Paul in his firſt Epiſtle to 

t Cap. 6. v. Timothy t calls it EmpoNAzgxgaia 3 Which, according to the Context, 
2& 3- imports a pertinacious Teaching of falſe Doctrine: So that an Heretick is 
he that obſtinately perſeveres in any erroneous Doctrine, which is contrary 

+ 2 Epiſt.cap, to the Chriſlian Faith; and as ſuch St. Peter deſcribes it, ſaying +, T here 
2. v. J. were falſe Prophets among the People, even as there ſhall be falſe 
Teachers among you, who ſhall bring in damnable Hereſies, &c. And, 

again, an Heretick is ſtiled a Blaſphemer of the Truth, one that brings 

in damnable Hereſies contrary to the Doctrine of the Apoſtles, erring 

and leading others into Error; ſuch as has erred and cauſed Diverſity 


of 
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of Opinions contrary to the ſound Doctrine which he has learn'd : 
And thus an Heretick is one, that deſpiſes all Admonitions ; and will 
not ſubmit himſelf to ſound Doctrines. Some derive Hereſy from the 
old Latin Verb Herciſcor, lgnitying the ſame as Divido: And hence 
(ſay they) Hereſy is a Diviſion from the Unity of the Faith“: And o- "= 
chers will have it, that Hereſy is ſo called from the two Latin Words ſum. C 1. 5. 
Hereo and Error, defining Hereſy to be an adhering to ſome Error 1. Q. 1. 4 
in Point of Faith. For the Canoniſfs ſay, that an Error of itſelf, 
and in its own Nature, does not make a Man an Heretick ; but his 
adhering thereunto renders him ſuch, 

By the Papal Law a Perſon may be ſaid to be a Heretick ſeveral 
ways, 2. ſometimes in reſpect of Words, and ſometimes in reſpect of 
Deeds. For he that teaches falſe Doctrine in reſpe& of the Chriſtian 
Vaith, or thinks otherwiſe than Mother Church, inſtructs him, is by 
that Law dcem'd an Heretick, whether his Thoughts or Doctrine re- 
gard Baptiſm, the Body of Chriſt, Confeſſion of Sins, Matrimony, or 
any other of the Romiſh Sacraments or Articles of Faith f. For to ſo x. . E 7, 
great a Length does the Romiſßh Church extend the Notion, that a * 5. 7+ 9: 
Man does not only incur the Guilt thereof, by  impugning any of the = 
Articles of the Chriſtian Faith; but alſo if he impugns any of the | 
Determinations of the Church, tho' they do not concern Articles of 
Faith +: Por he is deem'd a Heretick by the Canon-Law, who does + X. 5. . 9. 
not believe as the Church docs ||, tho' me has often made contrary . Cr, 3-3: 
Determinations touching Matters of Faith. But this Law makes a Di- Some 
ſtinction (in Point of Name) between ſuch as beget Errors of Doctrine, 
and ſuch as only follow them: For he is properly an Heretick, who 
begets Errors, and pertinaciouſly defends them * ; and the other is *24 Q.3.32. 
only called a Follower of Hereſy, and is more gently dealt withal than 
an Arch-Heretick, as tho firſt is often ſtiled. Again, a Perſon may be 
ſaid to be a Heretick, who underſtands or expounds the Holy Scripture 140 
: | | : k 24Q 3.27. 
in any other Senſe than the Holy Ghoſt deſign dit f. In a large Accep- 3 bill. 14; 
tation of Hereſy, every Perſon may be ſaid to incur the ſame, who is 
cut off from the Church by an FExcommunication ; and ſo likewiſe the 
Papiſts ſtile him an Heretick, who denies the Pope's Supremacy, and 


endeavours to rob the Romiſh Church of its great Privilege of being 1 


the Head of all other Churches +. But by the Cic l- Larp only ſuch 
is deem'd a Heretick, who does not receive and believe the Doctrines 

which are preach'd and taught by the four Evangeliſts|| ; or in other C. 1. 5. 8. 
Terms, he who is diſcover'd to deviate from the Fundamental Doctrines 

of the Catholick Faith *: And this I apprehend to be Hereſy with us C. 1. 5. 2. 


hore in England. 


By the Canon-Law a Favourer of Hereſy renders himſelf vehemently 
ſuſpected of Hereſy ; and from ſuch Suſpicion, according to that Law, an 
Inquiſition may be form'd againſt him f, and a Purgation enjoin'd him þ 1; Q. ;. 
at the Diſcretion of the Inquiſitors: And it he ſhall fail in his Pur- - 


gation, he ſhall be condemn'd as an Heretick #; yea, by that Law ſuch **- 5.7. 13.3. 


. La : : 3 „ 23, 1: 
Perſon is liable to an Excommunication % ure. And after a Perſon x; 5. N _ 


has been thus excommunicated, he is render'd Infamous and Inteſtable 
both Actively and Paſſively ; and all Acts of Law are entirely inter- 
dicted him |. Receivers of Hereticks are ſuch Perſons as do willingly ||X.5-7.13.6, 
receive and entertain Hereticks in their Houſes, knowing them to be 
ſuch Perſons ; and do conceal them in ſuch a manner as that they may 
eſcape the Hands of the Judge; and 'tis enough to render a Man 
liable to the Penalty of the Provincial Conſtitution *, if he only re- Li ndw. lib. 
ceives them knowingly : But if a Man entertains his Kinſman, that 5. Tit. 5. cap. 
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is an Heretick, he ſhall be puniſh'd in a gentler manner. And thus a 
Perſon may be ſaid to be a Defender of Hereticks two ways. Fiyſt, 
When he does in a publick Manner defend them, together with their 
Errors: And ſuch a Perſon is ſtiled a maniſeſt Heretick ; and ſome- 
times an Arch-Heretick t. Secondly, He is ſtiled a Defender of them, 
who does not defend the Error, but only the Perſon of the Heretick, 
leſt (perhaps) he ſhould fall into the Judges Hands: And this a 
Man may do either by giving him Aid and Aſſiſtance, or elſe by hindring 
ſuch as are willing to arreſt an Heretiek, and the like. The firſt of 
theſe, who is ſtiled a Deſender of Hereſy, ſhall be condemn'd as an 
Heretick :: And the ſecond, who is only a Defender of the Perſon, 
ſhall only in ſome Meaſure be condemn d as an Heretick, and æ Purga- 
tion ſhall be enjoin'd him as one ſuſpected of Hereſy ||. Let tis to be 
obſerv'd, 'That if the Perſon thus defended ſhall be of Kin to the 
Perſon defending him, he ſhall be puniſh'd in a leſs ſevere manner *, 
being only ex tanto and not à toto Guilty thereof, ſince ſeveral Things 
are often tolerated in reſpect of Blood and Kindred, which other- 
wiſe would not be ſuffer'd f. 

As the Fpecies of Hereticks are various and ſeveral, for the Canon- 
Law reckons up no leſs than Eighty eight Speczes or different Sorts of 
Hereſy ) ſo likewiſe the Puniſhments invented for them are manifold 
and different, to the end that they may be ſufficient to cocrce this pro- 
fligate Sort of Men, born to diſturb the Peace of the State and the 
Tranquility of the Church. Wherefore, the Cognizance of this Crime 
appertains both to the Civil and Eccleſiaſtical Judge || : For tho' Hereſy 
be a Matter to be adjudg'd of by the Church, cg. according to the Ca- 
non-TL.aw and the Senſe of the Inquiſitors after Heretical Pravity, and to be 
determin'd, whether ſuch a Doctrine and the Perſons embracing the 
ſame be Heretical or not; yet, it being the Duty and Office of Se- 
cular Magiſtrates to detend Religion and maintain the Precepts thereof, 
they may animadvert on, and cenſure him, whom the Church adjudges 


to be an Heretick. And hence it is, that the Punilhments of this 


Crime are either Canonical or Ciril. Canonical, as when Hereticks 
in their Life-time are excommunicated and cut off as dead and rotten 


Members from the Church * ; and ſo: likewiſe are their Favourers and 


Defenders, as aforeſaid. Secondly, Their Children are by the Canon- 
Law render'd incapable of Eccleltaſtical Benefices, even to the ſecond 


. 9. Generation f. A 7hird Eccleſiaſtical Puniſhment due to this Crime is 


Degradation : © For when Clergymen will not repent of their wicked 
Errors, they ſhall be condemn'd as Hereticks, and their Eſtates are 


. confiſcated + ; and, hereupon, by the Papal-Law, they are remitted to 


the Secular Judge, to be puniſh'd with Death, as Perſons (ſays that Law) 


' worthy thereof. Laftly, A fourth Kind of Canonical Puniſhment due 


C. 1. 5. 3. 1. 
L. 5 & 6. h. t. 
SG + 6 4 
in prin, L.14 
h. t. 


to Hereticks perſevering in their Hereſy, is a Denial of all Chriſtian 
Burial to them after their Death ||, and even then by that Law they 


„ may be excommunicated ; tho by the Cizi/-Law *, Hereticks are bu- 


ry'd as other Chriſtian Perſons are. 4 
The Puniſhments inflicted on Hereticks, according to the Cie Lap, 
are many. As, Firſt, They cannot convene or implead any Per-- 
fon in a Court of Judicature, make Litanies, celebrate Divine Ser- 
vice, or diſpenſe and adminiſter the Sacraments f; much leſs can 
they ordain Biſhops or other Eccleſiaſtical M-niſters + Again, by the 
Civil-Law, notorious Hereticks loſt the Freedom of the' City of Rome, 
and were render'd infamous Perſons: And, therefore, were made 
wholly incapable of attaining to any Honours in the State, and could 
| 3 not 
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net be admitted to the Sacraments or any Dignities in the Church *; C.. &; 
yea, they were deprivd of ſuch as they had already obtain'd, and 
were alſo ſtrip'd of all other Privileges therein. An Heretical Woman 
loſt her Prerogativeand Preheminence of being preſerr'd to her Husband's 
Creditors in reſpect of her Dowry or Marriage Portion, as otherwiſe ſhe 
might be. By the Cizul-Law Hereticks are alſo inhibited and reſtrain'd 
from buying, renting and poſſeſſing any Eſtate or Goods belonging to 
the Church tj, and even from Trafficking or having any Work-Houſes, ! C. 1. 5. 10. 
Shops, Ware-Houſes, Gc. within Church-Vards, or the Bounds of the 
Church, to trade in; this being only granted to the Orthodox 4. Be- C. i. 5. 20. 
ſides, that Law denies them the Power of making laſt Wills and 'Te- 
ſtaments, the entire Alienation and Adminiſtration of their Eſtates, and 
likewiſe the Acquiſition of all Inheritances, Exccutorſhips and Legacies ||, || C.. 5. 4. 
Nor is the Evidence and Teſtimony of a Heretick admitted againſt an;  ** 
Orthodox Perſon, tho he may give Evidence in Favour of him *. g. „ fat. 
Laſtly, The Civil-Law orders all Hereticks to be baniſh'd the State, Nov. 45. 
leſt other Perſons ſhould be infected with their Errors. By a Conſtitu- 
tion of Frederick the Emperor, they arc deem'd infamous and proſerib'd 
Perſons on a Suſpicion of Hereſy alone, unleſs they purge themſelves 
from ſuch Suſpicion. But ſuch as endeavourd either publickly or 
privately to draw others into their Heretical Errors by teaching or 
writing Heretical Books, were puniſh'd with Death, and their Books 
orderd to be burnt; and ſuch as kept Books of this Kind were con- 
demn'd to perpetual Deportation or Baniſhment, | 

The Chriſtian Church, or (at leaſt) the Polity and Government there- 

of never pretended to inflict Capital Puniſhments on the Score of Re- 

ligion for above a Thouſand Years after Chriſt. For Arius, Macedo— 

nins, Neſtorius, Entyches, Dioſcorus and other Arch-Hereticks, and 

their Followers, in the Primitive Days of Chriſtianity were by the 
Church treated with no other Kind of Puniſhment than Excommuni- 

cation, and by exauctorating and depriving them of their Degrees there- 

in. For the Power of inliiting Civil Puniſhments was left to Civil 
Magiſtrates and Princes, who were only wont to puniſh Hereticks with 0 
Baniſhment and Deportation g, or elſe by and with Pecuniary Mulcts, C. 1. 5. 6. in 
after the Emperors became Chriſtians, and were, thro' a ſtrange Weak- | 
neſs, prevail'd on by the Clergy to do that for them, which they were then 

aſhara'd to do for themſelves; And 'tis well known, that the Empe- 

rors, as Weak as they were, would never be induc'd to cſtabliſh any 

Capital Puniſhment againit Hereticks till 72/{/nian the Emperor's Timex, C. 1. 5. 12. 

which was above Five hendred Years after the firſt preaching of the 

Goſpel. For the Sixty fifth Law in the Theods/tan Code, from whence 

the fifth Law in the Juſtiniun Code |, touching Hereticks, was taken, C. 1. 5. 5: 

and which was enacted by the Emperors T heodoftus and FLalentinian, 

has been interpolated and corrupted (as many think) in ſeveral Parti- 

culars by the Clergy and their 4manzenjes in ſucceeding Times; and 

in the fifth Law of the Juſtinian Code theſe Words were afterwards 

added, viz. Et ultimo ſupplicio tradendis, as this is found by collating 
ſeveral ancient Manuſcripts of the TJhHeodoſian and een Codes, 

with the printed Copies thereof ; and even by ſome of the printed Co- 


- —— — — — 
2 
” 


= S _ —— 
4 > S. - 


pies themſelves, wherein theſe Words are omitted. But now the Court 
of Rome arrogates a Power to itſelf of decreeing and inflicting Capital 
Puniſhments on Hereticks, and even on Kings themſelves. For by the 
Papal Canon-Law the Crime of Hereſy is a Matter ſo merely Eccle- 
ſiaſtical, that the Secular Judge cannot by any means take Cognizance 
of it; but can only have the naked Execution and Puniſhment of it 

com- 
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committed to him. Indeced the Arians, Donatiſts, Vandals and others 
whom the Orthodox Chriſtians in thoſe Ages of the Church would 
never imitate, held, 'That Religion ought to be maintain'd and propa- 
gated Vi & Armis: And for this Reaſon 4thanaſins and Hilary do 
heavily complain of the Emperor Conſtantine, for that he maintain'd 
and propagated Religion V Armis ; that is to ſay, by coercive Laws 
in reſpec of pure Matters of Faith. But 'tis Time for me to conſider 
how our Laws here in England have puniſh'd and dealt with Hereſy 
from Age to Age, which to go thro them all would take up more of 
this Work than I have Room for within the Compaſs of my De- 
ſign: And, therefore, I ſhall confine my ſelf to the more modern 
Laws. | | 

By a Provincial Conſtitution of Archbiſhop Arundel *, a Preacher 
was to utter nothing in his Sermon, and the like, touching the Sacra- 
ments, either beſides or contrary to the Determination of the Church, 
nor was he to call any Thing into Queſtion that was or had been de- 
fin'd or decreed by the Church, under the Pain of Excommunication 
ipfo facto, and was not to be abſolvd till he had abjur'd his Hereſy, 
unleſs in caſe of Death: And if he relapsd thereinto, his Eſtate and 
Goods were to be confiſcated, and he was to perform a Pennance en- 
join'd him by the Law, according to the Form of this Conſtitution, 
And by another Conſtitution of the ſaid Archbiſhop t, all Perſons were 
forbidden to diſpute or call in Queſtion any Thing that was or ſhould be 
done by General or Provincial Councils, unleſs it were to come at the 
true Senſe of their Decrees: So that the Clergy had the Laity hereby 
entirely under their Girdle. And leſt Hereſy ſhould ſpring up in our U- 
niverſities from the curious Scarch of Perſons, that deſired the Truth, 
another Conſtitution was made-by the ſame Archbiſhop +, commanding 
all Heads and Governors of Colleges and Halls in our two Univerſities, once 
every Month (at leaft) to enquire, whether any one had offer d any Pro- 
poſition which was contrary to found Doctrine or the Catholick Faith, of 
which they themſelves were to be Judges; and to proceed againſt ſuch 
Perſons thereupon in a ſummary Way! And thus ſtood the Eccleſiaſti- 
cal Law here in Fng/and, ſupported by the Canon-Law in general in 
Reſpect of Hereſy. For before the Statute of Henry the Fourth ||, a 
Biſhop could not commit any one for Hereſy. The Proceedings againſt 
him were by the Cenſures of the Church, according to their Law; 
and after the Archbiſhop had convicted him in a Provincial Synod, he 
was then by the ancient Law to be deliverd to the Sheriff, who, by 
Vertue of the King's Writ de Haretico Comburendo was to burn him. But 
it being found Troubleſome to ſummon a Convocation upon this Occaſion, 
that Statute provided, That every Biſhop might in his Dioceſs convict 
an Heretick; and if this was done in the Sheriffs Preſence, (as was 
uſual in thoſe Days) for the Biſhop would ſend for him on Purpoſe, 


then, immediately on Conviction, th: Heretick was deliver'd to the 


Sheriff, who burnt him without the aforeſaid Writ : But if it happen'd 
(as it ſometimes did) that the Sheriff was not preſent at the Conviction, 
or if the Heretick was order'd to be burnt in a County other than where 
he was convicted, the Sheriff in ſuch Caſes could not burn him with- 
out the ſaid Writ. I don't find that a Heretick convicted had any other 
way to ſave himſelf from the Fire, but by abjuring his Opinion; and 
this was only on the firſt Conviction: For if he relaps'd, and was con- 
victed a ſecond time, then he was ſurely burnt, for the Clergy in thoſe 
Days ſhew'd no Mercy. | PER 
N 
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And this was MMalliam Sarvtrec's Caſe, who being condemn'd by Arch- 
biſhop Arundel in a Provincial Council“ for a relapſed Heretick, a * An: 2. Ha. 
Writ was directed to the Mayor and Sheriffs of Londun to burn him; 
and this being by the Advice of the Lords Spiritual and "Temporal in 
Parliament afſembled fF, the V/rit was ſubſcrib'd per ipſum Regem 5 Koll. Abr. 
Concilium. And this was the firſt Perſon that was burnt in FEneland cad 
for Hereſy, on a Sentence given in a Council, and by Virtue of the a- 
foreſaid Writ, which fee in F7zberbert l. "Tis called there, indeed, . F. N. B. a69. 
the uſual Puniſhment ; but this mult relate to the Uſage beyond Sea ; 
for it was ſeldom or never uſed here at the Biſhop's Requeſt till now, 
tho Burning was the Puniſhment at the Common Law for this Crime; 
but the Proceedings againſt the Offender was in the 'Femporal Courts, 
upon Indictments, (5c. About the beginning of the 'I'tirteenth Cen- 
tury the Albigenſes in the South Parts of France preaching againſt the * A. D. 1158. 
Corruptions of the Romih Clergy, were for that Reaſon reputed He- 
reticks ; and St. Dominic coming out of S$pa7n to convince them of their 
Errors, but without any Effect, he therefore perſwaded the Magiſtrates to 
burn them. But, as yet there being no Law for it, the Fourth Lateran 
Council decreed, 'I hat Hereticks ſhould be deliver'd to the Magiſtrates 
to be extirpated, which is a very ſoft Word for Burning; and if they 
neglected it, they were to be excommunicated. Princes were alſo de- 
pos d by the Pope, and their Subjects abſolv'd from their Allegiance; 
and this Tyrannous Behaviour of the Clergy towards them was fo ter- 
rible, that they rather choſe to deliver up their Subjects to this Kind of 
Death, than to be thus plagued with a troubleſome Prieſthood, | | 
In Vicꝶlict's Time a Bill paſſed the Lords Houſe *, tho' never ſent to An. 5. Ric. 
to the Commons ; That upon a Certificate made by the Biſhop to the * 
Court of Chancery, of the Names of ſuch of J/ichlif's Followers as 
preach'd without Licence, and drew great Aflemblies together, the 
Chancellor might iſſue out Writs to the Sheriff to ſeize and impriſon 
them, till they juſtify d themſelves according to the Laws of the 
Church. But in the next Paliament et, the Commons by a Bill declar'd, J An. 6. R. 2. 
that they never aſſented to that Act; and, therefore, deſired it might be 
look d on as void. But when Richard the Second was depos'd, then 
in Gratitude to ſuch of the Clergy as aſſiſted Henry the Fourth in 
coming to the Crown, this King procurd a Law # to paſs both Houſes # 2 Hen. 4. 
of Parliament; which having the Royal Aſſent, the Purport of it .; 
was, that none thould preach without Licence, nor deliver any Doctrines 
contrary to the Determinations of the Church ; and if any Perſon was 
ſuſpected of acting contrary hereunto, he was then to be impriſon'd by 
the Ordinary till he was either convicted or abjur'd his Opinion; and if 
he refus'd or relaps'd after Abjuration, he was then to be deliver'd to 
the Sheriff to be burnt : But firſt his Conviction was to to be certify'd 
into Chancery; whereupon a Writ was iflued out to burn him. But 
afterwards this Writ de Ilæretico comburendo was taken away by Par- 
liament || as a moſt inhuman Proceeding ; and Hereſy made puniſhable by || 29 Car. 2. 
the King's Eccleſiaſtical Laws, either by Excommunication, Deprivation, cap. 9: 
Degradation, or other Church Cenſures not extending to Death. 
In reſpe& of Juriſdiction relating to Hereſy, the Canon-Law conſiders 
three Things in General, 22. ÞFir/?, The Thing itſelf. Secondly, The 
Perſon : And, Thirdly, The Action. In reſpe& of the Thing itſelf, 
we ought to conlider the Dogma or Opinion which is aſſerted and main- 
tain'd by the Heretick ; and likewiſe the Crime itſelf. In reſpect of the 
Perſon it conſiders not only the Perſon of the Criminal, but likewiſe 
that of the Judge, 78. In relation to the firſt, whether the Perſon 
„„ that 
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that has offended be a Biſhop or the like, who ought not to be ad- 
judg'd by an Ordinary Inquiſitor, but to be admoniſh'd by the Pope 
himſelf |, or whether he be any other Perſon of his Court and Juriſ- 
diction. In reſpect of the Action, it conſiders the Nature and Quality 
of the Aſſertion, and the manner how ſuch Hereſy was publiſh'd, the 
Favour ſhewn to Hereticks, the Defence and Maintenance of ſuch 
wicked Doctrines, the Preaching thereof, and the like; and, /aſ?ly, 
Whether ſuch Hereticks aflembled in an arm'd and tumultuous Manner, 
The firſt Cognizance of this Crime (ſays that Law) belongs to the 
Eccleſiaſtical Judge, and the laſt to the Secular Judge, according to 
the Canoniſts, if we may believe their Interpretation of St. Matthery * 
and St. John's f Goſpels. For the Papiſts ſay, That if a Perſon con- 
tinues obſtinate in his Hereſy, or relapſes thereinto, after he has abjur'd 
the ſame, he ought to be cut off from the Church, and put to Death, 
according to the Form preſerib'd by God himſelf (as they expound 
the Text) ſaying, If a Man abide not in me, he is caſt forth as a 
Branch, and is wither d, and Men gather them into the Fire, aud 
they are burned. For by the Words caſt forth, they ſay, he means 


the Puniſhment of Excommunication ; by the Word w7her d, he un- 


derſtands a Perſezerance ; by the Words Men gather them, he intends 
the Secular Judgment that follows a Heretick ; and by the Words 
they are burned, they will have him to mean the Puniſhment of Death. 
But before they give Sentence, let them find an infallible Judge upon Earth. 

The Papifts err very much in one Extream, thinking, That Here- 
ticks ought to be proſecuted with Fire and Sword, whenever they 
ſhall judge Men to fall into Hereſy : And they meaſure Hereſy by a 
Diſſent from their own Faith, and not from the Doctrine of the Holy 


Scriptures. And this their Clergy maintain, that they may ſtir up and 


s 4 a & * 


excite Princes by this Means to butcher ſuch as are of the Reform'd 
Religion. But touching this Matter (I think) we ought not to offend 
either by a prepoſterous Severity, or to encourage Men of bad Princi- 
ples by too much. Lenity. For we ought to diſtinguiſh well between 
the Seducd and the S2ducers, between ſuch as err in light Matters, 
and ſuch as obſtinately offend in Matters of the higheſt Conſequence 
to Religion. 'The firſt ought to be inſtructed with Gentleneſs and 
Lenity, and the latter ought to be puniſh'd in a ſharper manner, as 
Diſturbers of the Publick Peace. We ought to diſtinguiſh between ſuch 
as only impeach one or two Articles, and (perhaps) of Man's Inventi- 


on too; and ſuch as endeavour to pull down and overturn the very 


Foundations of the Chriſtian Religion ; between ſuch as offend out of 
meer Ignorance, and keep their Errors privately to themſelves, and all 
ſuch as poiſon and infect whole Nations with their pernicious Errors, and 
ſuch as they converſe with. For no Man can doubt, but that we may 
proceed with ſome Severity, tho not with Death, againſt ſuch Arch- 
Hereticks, Blaſphemers, and Diſturbers of the Publick 'Tranquility of 
the Church and State, by the Means of impious Doctrines obſtinately 
defended, and occaſionally ſcatter'd and divulg'd among the People, in 
order to ſtir up Tumults and Seditions in the Commonwealth, under 
the veiled Pretence of Religion. For, ſays St. Paul, Huft thou Faith ? 


Hase it to thy ſelf before God © : and trouble not the Church with thy 


Faith. Let us therefore follow after the Things which make for 
Peace ; and Things wherewith one may edify another. And we ſhall 
not then perſecute the unhappy Diſſenter, becauſe he does not think and 
believe as we do. — | 
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Of Houſpitalt, and the Care of them, &c. 


7 PT 
4 


s all Men are deſcended from one Common Stock, and 


in all Ages among Heathens as well as Chriſtians themſelves, 
Men of Picty and Compaſſion towards their own Species, 
who have built certain Houſes for the Maintenance of the 
- poor diſtreſſed Part of Mankind, and ſettled ſtates and 
Revenues thereon for their Relief: And theſe Houſes are with us com— 
monly ſtiled Hoſpitals, and ſometimes Infirmarics. The ancient Ro- 
mans had their Hoſpitals tor Orphans and poor tatherleſs Children; 
and for Infants exposd and caſt away by their Mothers under ſ-veu 
Years of Age: The firſt the Cicil- Larp ſtiles Orphanotrophitnm: *, and „. 1.3. ze. 
the Maſter or Governor of ſuch a Houſe by the Title of Oy. ©. 1. 2: 19, 
phus : And the other was called Brephotrophinim f as appoars in the + 6, 
Juſtinian Code. They had alſo their Hoſpitals for Beggars and ohr 
indigent Perſons, who thro Age or other Infirmity, could not live by 
their Labour; and fuch a Houſe was term'd Prochotrophinm t, Ge. 
And becauſe the Care of the Poor is the Cauſe of God, according to . 19. 
the Old and Nee || ] eftament, therefore the Clergy in ſucceeding Ages, 
under a Pretence of Religion, and being God's Steward:, got the Guar- 
dianſhip of theſe Pious Foundations into their Clutches * ; leſt Sloth , „ 
and Irrcligion ſhould be cheriſh'd under a Colour of Charity towards gr. 
the Poor. And thus in Popiſh Countries they have continued ever ». ww polſwnt. 
ſince to be under the Biſhops Juriſdiction and Protection; and no one ** L. 
can build ſuch Houſes of Piety without his Licenſe or Authority f, or 
any Oratory therein for the Publick Celebration of Divin Service, DO 
Moreover, ſometimes an Hoſpital is annex'd to a Church, and on the OT 
other Hand, a Church is ſometimes annex d to an Hoſpital ; and in this 
Caſe, according to Felirns t, ſuch Hoſpital enjoys the Privilege of an 
N Eccleſiaſtical Benefice: But Joh. de Selen, in his 'Treatife of Benefices, 1 In c. 4. 3.2. 
| ſays||, That before an Hoſpital be called an Eccleſiaſtical Benefice, tho ** 
it be a Religious Houſe, tis neceſſary it ſhould be ſpiritualiz'd and col- Sf. 8. & 
lated to on the Preſentation of a Layman, | | ED 
The Care of Hoſpitals then, according to Perrus de Ancharano, as 
they are governd and viſited by Biſhops, docs of Common Right by the 
Canon-Law belong to Fpiſcopal Juriſdiction, and not to the Care 
of Lay Magiſtrates: Yet if the Biſhops and their Vicars-General 
ſhall bchave themſelves very negligently in the Care of them, it 
is a receivd Doctrine among the Canoniſts themſelves, that the 
Ordinary Magiſtrates may interpoſe and take Cognizance there- 
of. But by a Conſtitution of Francis the Firſt, King of France, 
all Juriſdiction over Hoſpitals is granted to the King's Ordinary 
local Judges, or to ſuch as live near unto ſuch Hoſpitals, to vilit the 
ſame, and to make Statutes for the Government thereof : And with 
us here in England, all ſuch Hoſpitals as have been built lince the Re- 
formation are Viſitable by the King or Lord-Chancellor, it there arc | 
no particular Feoffees or Viſitors appointed for that end by the cho 0 
| um- 
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Parergon Juris Canonici Auglicani. 
himſelf: For if the Government of an Hoſpital be not deem'd an 
Eccleſiaſtical Benefice, as it often happens not to be, either thro' the 
Order of the Patron, the Authority of the Civil Magiſtrate. or from 
the Law and Nature of the Foundation itſelf, ſuch Government or 
Adminiſtration is granted without the Biſhop's Advice or Conſent : 
But if it be a Benefice with the Right of Patronage, the Biſhop gives 
the Maſter or Governor thereof Inſtitution on the Patron's Preſentation. 
For there are ſome Hoſpitals of a publick, and others of a private 


Nature. Among the firſt they reckon ſuch as were granted to the 


* Felin. inc. 
4. X, 3. 26. 


1 Abb. in c. 
10. x. 5. 33. 
+ Fclin. in c. 
4. x. 3. 26. 


|| Gloſl. in c. 
2. Cl. 2. 1. v. 
Bene ficlis. 


Hoſpitallers in Titulum Beneficii ; and in reſpect of the latter we mean 
ſuch as are only granted ratione Adminiſtrationis *. The firſt becomes 
an Eccleſiaſtical Benefice either by the Conſtitution of its Founder, as 
tor the moſt Part; or elſe by having a Church therein with a Belfry 
and Bells to call People together on the Score of Divine Service f; or 
if there be any Altar fix d and conſecrated therein +; and, /a/ly, When- 
ever any Part of the Revenue is ſettled on the Maſter on the Account 
of reading Divine Service, and doing other Offices therein, and 
the like. For otherwiſe, if thoſe Things do not concur, ſuch Hoſ- 
pital may rather be called a Place of Charity than an Eccleſiaſtical 
Benefice . 

It has been ſaid, that by the Canom-Law Hoſpitals erected with a 


Church, Chapel or Altar therein contain'd, or by and with the Biſhop's 


in the Houſes of Laymen, are ſaid to be profane and lay Foundations. 


Authority are ſaid to be Religious Places, and ſubje& to the Biſhop's 
Juriſdiction : And 'tis to be further obſervd, that a Biſhop, by depu- 
ting a Pri ſt or Chaplain to adminiſter the Sacraments to the Perſons 
therein, may correct and remove him for his Demerits; but yet he 
ought not to demand or exact any Thing from him tra Solitum. It 
has been alſo ſaid, that by this Law no one ought to build an Hoſpital 
without the Biſhop's Leave or Licence firſt obtain'd : And, therefore, 
if a Layman appoints an Heir or an Executor, and charges him in his 
Will to build an Hoſpital within a Year after the Teſtato-'s Death, 

under Pain of being ip/o Zire depriv'd of his Heirſhip, c. he ſhall not 
by that Law bo depriv'd thereof, if he cannot obtain the Biſhop's Leave 
or Licer c for ſo doing; becauſe he ought not to build it without ſuch 
Leave or Licence had. But yet if the Biſhop will not grant his Leave, 
he ought to build atter ſuch a manner as he may, 2g. as an Oratory, 
or as a profane Hoſpital. Becauſe if he cannot build it after that 
manner as the Teſtator appointed, yet he is bound to execute the Te- 
ſtators Will after the beſt manner he may: And ſuch an Hoſpital 
built without the Biſhop's Leave, and not having the Form of a Church, 
is deemd a profane Hoſpital. And by the Canon-Law not only the Bi- 
ſhop's L.cave and Conſent is requir'd, but the Biſhop may change the 
Place wherein it ought to be built, even contrary to the Teſtator's 
Will and Intention; and the Heir or Executor is bound to execute the 
Teſtator's Will in the Place commuted by the Bilhop. Again, tho' an 
Hoſpital ſhould be built by a Layman on this Condition, o/z. That it 
ſhould not be a Religious Place, or become Subject to the Biſhop, as afore- 
ſaid ; yet it ſhall be a Religious Place, and be under the Biſhop's Care 
and Juriſdiction, becauſe a Layman cannot do any 'Thing contrary to 
the Laws of the Church. | | 
Baldus ſays, That an Hoſpital is then ſaid to be a profene Thing, 
when the Bilhop does not lay the firſt Stone ; becauſe to the end (ſays 
he) that it ould be an Eccleſiaſtical Foundation, it ought to be founded 
by the Biſhops Authority: And, therefore, ſuch Hoſpitals which are 
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Of an Inhibition, and the Force there. 


"A AN ny 
0 5 WH N Inhibition is the Precept or Mandate of Superiour Judge 
FN 


illuing out of his Court, and directed to an Inferiour Judge 
or Court on the Interpolition of an Appeal ; forbidding; 
885 880 85 ſuch Inferiour Judge to proceed any further in the Suit or 
Cue Cauſe formerly depending before him, and now appeal'd 
to a Superiour Judge, during the Courſe of ſuch Appeal“: VI. 2.15.7. ij 
And this Mandate or. Precept is ufually decreed and granted with ſome 3 
Penalty or Cenſure of Law annex'd to it. In the Imperia Chamber, 
as well as in other Courts, when it is appeal'd from a Diffmirire Sen- 
tence, or an Jnterlocutory having the Force of a Difimitire Sentence, 
this Inhibition is decreed” upon the Appellant's Motion, together with a 
Citation of the Party Appellate f, an: 4 an Intimation to the Judge a Ono, 4 Alex Conl, 
commanding him to tranſmit the I roc {s or Acts done in the inferiour 91. Vel. 
Court to the Judge ad , And tis to be obſerv'd, I hat ſuch In- 
timation may and ought to be iſſued forth of Commun N r 
an Appeal from a Diljniti: Sentence, or an Interlociitoꝶ (as aforc id) . 5 5 5 
devolves the Cauſe immediately to the Judge ad Orem ond reduces it = 
to that State, in which the Principal Cauſe was aft-r Contcitation of SUIT. + 35.15.15 
And tho' there is no need of an Inhibition, when the Judge 7 Ono ſub- 855 . dc bald, 
mits himſelf to the Appeal ; becauſe he has by ſuch Deferencè to the ibid. 
Appeal abdicated his own Juriſdiction in the Cauſe : Yet in the 
FF Chamber an Inhibition is always granted on a Motion or 
Petition (as above remember) : And fo it is practis'd here in 1%nol/ond, | 
becauſe, according to that Maxim in Law, abundans Canteln nom nocet. | | f 
Morcover, tis to bo obſcrv'd, That an Inhibition ought not to be de- * 
creed in an Ext iãu¹iAicial Appeal, as it is in a uclicial one .: Be- Ax. 2. 28. if 
cauſe, an Extras judicial Appeal being only a Provocation to a Cauſe, 
it does not ſuſpend what is gone and paſt, but only ſubmits the Cauſe 72 
futuirum to the Protection of the Superiour Judge, and has only a Reſpect 
to what ſhall hereafter happen, leſt any one ſhould be unduly moleſted ||. || Abb. in e. 
Nor ought an Inhibition, together with a Citation, to be decreed nd - 8 . 4 | 
granted immediately in an Appeal from an [ter locutory Sentence in- 
ply fo called, tho the fame be appealable : Becauſe in Reſpect of an 
Inhibition the Judge ought. to have a Conſtat of the Griev vance, that. 
he may know the Truth thereof ; for the Cauſes of a Grievance ought 
not only to be expreſs d in the Inftrament of the Appeal, but alſo the 
Truth of ſuch Grievance ought to be verify'd from the Acts of the In- 
feriour Judge *. And from hence the Judge ad 0m ought to conſider, *Gail. ut ſup. 
whether the Cauſe be devolv'd or not: For as Tong as the Copnizance n. 4. 
continues before him, whether he ought to receive the Appeal or not, 
and whether the Cauſe be devolv'd or no, he ought not to inhibit the 
Inferiour Judge. Therefore, if the adverſe P Party makes a Queſtion or 
Matter of Doubt 777 Punto Competentte, whether the Judge ad Onenz 
has Jurifdiction, the Judge a Ono ought not to be inhibjted till ſuch 
Time as this is clear d and remov'd by the Interpretation or Interlocution 
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of the Judge ad Quem pronouncing for his Juriſdiction x. And thus there 
is Difference to be made between a Diffinitive and a ſimple Iuterlocutory 
Sentence, in reſpect of decreeing an Inhibition. For in the firſt Caſe an 
Inhibition is indiſtinctly and immediately granted, whether the Judge 
a 105 be wont to proceed to an Execution or not: But in the other 
Caſe it ought not to be granted any otherwiſe than till after ſuch time 
as he has taken Cognizance of the Cauſe of Appeal. 

It has been a Queſtion among ſome, whether a Judge of an Appeal 
can indifferently inhibit the Judge a O not to proceed, before the M-rits. 
ot the Appeal have been heard and tryd 2 But according to Innecentius 
he cannot f. For in the firſt Place he ought to take Cognizance about 
the Admiſſion of the Appeal; and if he receives the Appeal as emitted 
on a probable Account, he may aſterwards inhibit the Judge 2 Oro 
not to proceed; becauſe as a Metropolitan has not Juriſdiction over the 
Subjects of his Suffragans, unleſs it be in a Cauſe of an Appeal, ſo he 
ought not to inhibit, b-cauſe he has not recciv'd the Appeal as emitted 
ex Cauſd probabili. And it need be he ovght to take Cognizance of the 
Truth thereof; becauſe he begins the ſame again. But Specn/ntor is 
of a quite contrary Opinion, ſaying, 'I hat the Juriſdiction of the 
Judge 4 049 is not immediately ſuſpended by an Appeal from an I- 
terlocurory Sentence even on the very Article on which it was. ap- 


Paid, but that the Judge may proceed ad wulteriora: And the Va- 


+ Gail. lib. 1, 
Obl.127.n,10 


lidity of the Proceſs depends on a future Event; becauſe if the Appcal 
ſhall be pronounc'd to be unlawful, the Proceſs ſhall be valid. 26 
It the Judge ad Quem receives an Appeal ex certd Scientid, he ma 

ſend an Inhibition without any ſuch Cognizance : But if the Grievance 
be not expreſly mention'd in the Appeal (as aforefaid) he ought in the 
firſt Place to take ſuch Cognizance before he decrees and emits ſuch an 
Inhibition. Therefore, in decreeing an Inhibition with a Citation, the 
Judge of the Appeal ought to conſider with himſelf, whether the 
Sentence appeal'd from be a ſimple Interlocutety; which inflicts ſuch a 
Grievance as cannot be ropair'd by an Appeal from a Dif/.nizire Sen- 
tciice ; or whether it be from an Irerlocutory, that has the Force of 
a Difmitive Sentence. In the firſt Caſe he ought to read over and 
counſid-r. whether it be rightly appeal'd as in {criptis ; or whether the 
Cautes of the Grievance be expreſs d or not on Account of the afore- 
ſaid Keaſons : For an Inhibition ought not to be otherwiſe decreed 
and granted in an Appeal from an Interlocutoty. But if the Interlocu- 
tory has the Force of a DiHinitice Sentence, then an Inhibition with 
a Citation may be decrecd, if there be no Defc& of the Formalities. In 
a Cauſe of Appeal, when it is principally appeald on the Account of 
ſome N. llity, an Inhibition with a Citation ought not to be decreed, 
becauſe aiter Sentence has paſs'd in Rem Fudicatam, it eſtabliſhes and 
gives a Right between the Parties*; And the Proceſs of a Nullity 
ought not to retard or hinder the Exccution of a Sentence. And, more- 
over, there lies a Preſumption in Favour of ſuch a Sentence not cnly 
in reſpect of the Juſtice of it, but alſo in regard to the regular Proceſs 
thereof. And hence there is a Conſtat of a Preſumption of Law in 
Favour of the Judge and his Proceedings, till ſuch time as the Nullity of 
the Sentence be ſet forth, and plainly appears: And, therefore, no Re- 
gard ought to be had to the naked and fimple Narrations of the Sup- 
plicant, in reſpe& of decreeing an Inhibition. And this is obſerv'd as a 
Rule in the Inperial Chamber, 28. That an Inhibition ought not to 


1 Mynſ.cent, be decrecd in Cauſes of Nullities ||, becauſe a Nullity is not preſum'd, 


4. Obſ. 64. 


unleſs it be prov'd, nor ought an Inhibition to be decreed, when 
| Cauſes 
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Cauſes are null and void; becauſe a Nullity is not preſum d, unleſs it be 
prov d, as aforeſaid. 
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Of luftitutim and Indudion into Benefices. 


SE NXNGRECAUSE Duſtitution and Tuduttion into Eccleſiaſtical Be- 
e nefices have fo near a Relation to each other, I ſhall here 
BD) B place them both under one and the ſame Pitle, though 
Napa treat of them aſunder: Aud firſt of Inſtitution, becauſe 
4 7 FN in reſpect of Order it precedes Induction. Now Inſtituti- 
goa: on is nothing elſe but a transterring or conferring the 
Right of an Eccleſiaſtical Benefice, ſubject to the Right of Patronage, 
on the Perſon preſented thereunto for Inſtitution ; and it is made by the 
Ordinary of the Dioceſs on the Patrons Preſentation of a fit Perſon to 
be inſtituted thereunto, it the Ordinary admits him to be qualify'd for 
the Cure of Souls *. And thus Inſtitution is only a particular way or 
manner of giving Eccleſiaſtical Bencfices or Prebends not much Diſtinct 
from Collation itſelf: For Biſhops having by the Canom-Lia the 
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* Abh. inc. 
* » 
2. X. 3. 8. 


Right of diſpoſing of all Eceleſiaſtical Benefices attended with the Cure 


of Souls, did reſerve the Right of Admiſſion and Inſtitution unto them- 
ſelves, tho they granted unto Patrons and Founders of Churches, the 
Power of recommending a fit Clerk for the Cure thereof ; But tho' 
Biſhops have this Right reſery d to them by the Canom- Law, yet it is no 
more than a ''ruſt veſted in them for the Good of the Pariſhioners to 
fee that the Cure of Souls be well ſupply'd and provided for. "They 
may not retuſe the Perſon preſented to them for Inſtitution upon Ca- 
price or Humour, or thro' Hatred, and the like, if he be duly quality'd : 
For tho (perhaps, at firſt they only deſign'd to give the Patron the 
bare Nomination of a Clerk, in order to encourage the building and 
endowing of Churches; well knowing that in after Ages they might, 
by the Help of this Reſervation of Right, ſecure to themſelves the en- 
tire Diſpoſal of all Tivings, under a Pretence of Diſability : Yet our 
Laws have fenced againſt this maniteſt Breach of Fruſt and Power in 
the Ordinary, by making him a Diſturber if he docs not give Inſtitu- 
tion upon the Fitneſs of a Perſon preſented to him, or (at leaſt) 
give Notice to the Patron of the Diſability of his Preſentee, that he 
may preſent another upon his unfitneſs: And herein Inſtitution differs 
from Collation ; becauſe the Ordinary is oblig'd to confer the Living 
on the Perſon preſented, whether he will or not ; provided the Pre- 
ſentec be quality d: But in collating to a Benefice, he is not bound to 
confer it on this or that Perſon againſt his Will ; but may give it to 
whom he pleaſes, provided he be a Perſon qualify'd in Law. Inſtitution 
is by the Canomiſts, in reſpect of the Ordinary, ſtiled a Transferring of 
Right; becauſe the Patron has not plenum Jus in the Living, as not 
having a Spiritual Right therein: And it may be dctin'd to be an 
involuntary Transferring ; becauſe the Ordinary muſt transfer his Right 
in ſuch Benefice whether he will or not, as aforeſaid. 


'The 


300 


* Cap. 6. Pt, 
3. fol. So. cap. 
9, Pt. 2. fol. 


Parergon Juris Canonici Anglicani. 


The Biſhop of the Dioceſs had anciently all the Churches therein 
veſted in him as univerſal Incumbent thereof; and ſent out Curates and 
Deacons to officiate therein with ſuch Salaries as he pleas'd to allow 
them out of the Profits that he recciv'd himſelf, which were then only 
Offerings of Devotion, as Mr. Selden obſerves in his Hiſtory or Tithes * : 
And hence it is, That the Inſtitution of fit Perſons to be admitted in- 
to vacant Benefices, and the Cuſtody of ſuch Livings do of Common- 
Right belong to the Biſhop of the Dioceſs, where ſuch Livings lye t. 
But Inſtitutions and the Cuſtody or Guardianſhip of vacant Churches, 
which follows the Right of Inſtitution and Collation, may of Special 
Right, viz. by Privilege or Preſcription, belong to a Perſon that is not 
a Biſhop; and ſuch a Perſon, pending Suit with the Dioceſan, ſhall be 


, defended in the Poſſeſſion thereof fl. Between the Archbiſhop of 2% 


on one ſide, and the Archdeacon of Richmond on the other, the Que- 
ſtion was touching the Inſtitution of Clerks to FEcclettaſtical Livings, 
and the Cuſtody of vacant Churches. And this Queſtion devolving to 
the Pope on the Part of the ſaid Archbiſhop, it was alledg'd, That 


as well of Common- Right as by General Cuſtom the Inſtitution of 


253; 

EA. 8. . 
X. 3. 7. 6 
AN 
FX: $7. 4% 
VEL. 4&3; 


Pope Gregory's Decretals 


Perſons, and the Cuſtody of vacant Benctices in his Dioceſs did belong 
to him: But that ſome of his Predeceſſors had delegated this Power 
of Inſtitution and Right of Guardianſhip per/onally to ſome of the 
Archdeacons of Richmond. Whereupon the Archbiſhop's Proctor de- 
manded, That the Archdeacon ſhould quit Claim, and yield up all 
Right thereunto. Twas anſwer'd on the Archdeacon s tide, "Phat the 
Archbiſhop did not make a perſonal, but a real and perpetiual Grant, 
not only of Inſtitutions, but likewiſe of the Guardianthip to vacant 
Churches, and that this was done by the Chapters Conſent ; and that 
the Archdeacon had been in a continu'd Pofletiion of theſe Rights in 
the Times of ſeveral Archbiſhops and Archdeacons: And that the 
Archdeacon had this Right granted him from the Archbiſhop without 
any Salco Jure to Inſtitution and Guardianſhip. But the Arch- 
biſhop reply'd, That he granted him the Archdeaconry with 
a Salvo Fire to Inſtitution and Guardianſhip as aforeſaid; and, 
further, that the Archdeacon had abjur'd theſe Libertics and Dignities. 
The Pope, upon hearing the Matter, pronounc'd, That the Archdeacon 
ſhould be confirm'd in the Poſſeſſion of theſe Libertics, till the Arch- 
biſhop prov'd the ſame to be only a per/oa/ and not a real Grant. Seo 


| 
|. 0 


But tho Inſtitution into Eccleſiaſtical Benefices does of Cormmon-Right 
particularly belong to the Biſhop, to the end that it may be deem'd 
Canonical “; yet it may belong to any other Eccleſiaſtical Judge or Pre- 
late, to whom the Admiſſion of ſuch Curates as are charged with the 
Cure of Souls, docs likewiſe appertain ; for Biſhop's Officials and Chan- 
cellors may by Commiſſion grant this Inſtitution; as is commonly prac- 
tis d. And ſo likewiſe may a Chapter (ſede vacante) grant the ſame : 
For tho' a Chapter cannot collate unto Eccleſiaſtical Benefices belong- 
ing to the Biſhop's Collation, during the Vacancy of a See; yet a 
Chapter may lawfully admit and inſtitute into Benefices ſuch Perfons 
as are preſented by Patrons, if they are fitly qualify'd * ; and by this 
Means a Chapter may try a Zaus-Patronatus. But tho it appears by 


the Laws of the Church, that neither Kings, Princes, nor any Laymen 


can give Inſtitution to Clergymen in reſpe& of vacant Benefices with- 
out the Biſhop's Conſent ; yet with his Conſent even Laymen may do 
it: And thus with us in Eugland Lay-Chancellors, Vicar-Generals, 


and the like, grant Inſtitutions. A Deanery does not ſtrictly come un- 


der 
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der the Notion of an Eccleſiaſtical Benefice, as the Deanery of St. 
Martins le Grand in London, and other Deaneries of Royal Donation, 
and in the Gift of Lay Patrons *: And, therefore, the Perſons that oc- + x ;aqw.1it, 


cupy ſuch Deanerics have not Inſtitution from the Biſhop, nor Induction 3. Rk ap, 
from any Spiritual Authority ; but all Matters relating thereunto are ': 79 


Clatt. 


diſpatch'd and expedited by the King himſelf, and other Lay Patrons, 
by virtue of their Mandate or Commiſhon. And as ſuch Deans. do not 
receive Canonical Inſtitution from any Biſhop, or from any other Ec- 
cleſiaſtical Ordinary Judge; ſo they are not ſubje& to the Biſhop's Power 
or Viſitation. And hence it appears, that Deaneries of this Kind are 
not Eccleſiaſtical Benefices; becauſe that, which is properly ſtiled an 
Eccleſiaſtical Benefice, cannot be obtained without Canonical In- 
ſtitution f. „ 5 VvI. 5. de 
Inſtitution may be performd by the Biſhop under the Epiſcopal or cg. Jr. . 
any other Seal beſides that of his Office, according to ſome Mens 
Opinion; and tho' he be not in his Dioceſs : For (ſay they) 'tis the 
Act of the Biſhop, which makes the Inſtitution ; and the Inſtrument 
under the Seal is only a Teſtimonial of what has been done by him ; 
to which Inſtrument ſome Witneſſes ſhould ſubſcribe their Names. Sed 
de hoc Ouære hereafter under the Title of Seals. If Inſtitution be granted 
by the Vicar-General, or any other Subſtitute, their Acts are taken in 
Law to be the Acts of the Biſhop himſelf, and he muſt anſwer for any 
Irregularities committed by them. But the + Canon forbids a Biſhop to + Can. 39. 
inſtitute a Clerk, that has been ordain d by any other Biſhop; without 
ſhewing his Letters of Orders. By Inſtitution the Clerk has only 7:5 
ad Rem *, and not Jus in Ref (as the Lawyers ſay): And, therefore, lou, Com. 
he can do no Act to charge the Gebe, tho' contirm'd by the Patron and 5 . 
Ordinary, till he is actually inducted into the Living, lince he has not 
till then a Freehold in the Glebe, as I have already related. Nor can 
he ſue or bring any Action for his Tithes, and the like, before Induction, 
as I ſhall obſerve by and by. ” | 
At the Common Law an Inſtitution even upon a wrongful Preſentation 
gave the Incumbent ſuch a Right, that if he had been poſſeſsd of the 
Living for the Space of Six Months, this was ſuch a Plenarty, that he 
could not be remov'd; becauſe he came in by a Judicial Act of the 
Biſhop, whom the Law entruſts to take Care in this Matter f: And ; , 1,g. 356. 
lince by the Writ of Ouare Impedit it felt it appears, that the Law 
requires a fit Perſon to be Incumbent in every Pariſh, when the Biſhop 
has admitted one to be qualified, that implies him to be a fit Perſon | ; Roll. Abr. 
and then the Law has its final Intention, that is to ſay, the Church is HLA Nes, 
then ſufficiently provided with a Clerk. And jt being plena & conſulta, 191. a 4, 
it puts the rightful Patron out of Poſſeſſion, tho not without a Remedy; Rep. 72. 
for he might have a Writ of Right of Advowſon, and recover that 
which he was diveſted of by this Uſurpation. The Books are plain, 
that upon an Inſtitution the Church is full againſt a Common Perſon, and 
likewiſe againſt the King, if he has no Title but what he derives from 
a Subject; becauſe the Incumbent has then a Freehold, which is be- 
gun, tho' not compleated till Induction. And to give an Inflance that 
the Church is full upon an Inſtitution, I will put this Caſe, gie. If the 
Grantee of the next Avoidance preſents his Clerk, who after Admiſſion 
and Inſtitution dies before Induction, ſuch Grantce ſhall not preſent 
again; for his Grant was ſatisfy'd by the Inſtitution of his Clerk, which 
proves that the Church was then full. But a bare Inſtitution without 
Induction does not make a Plenary againſt the King, where he has a 
Title to preſent in his own Right *, or by Virtue of his Prerogative : * 21". 36 


ry g g f And? Rep. 132. 
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And, therefore, if his Preſentce ſhould dye before Induction, he may 
preſent again, as already hinted ; becauſe he had not the full Effect of 
his Preſentation. But tho' it makes no Plenary againſt the King ; yet 
if a Perſon thus inſtituted, tho' not inducted, takes a ſecond 8 
it ſhall make the firſt Void; becauſe by the very Inſtitution he is ſaid 

21 H. g. cap. to have accepted of a ſecond Benefice: And the Words of the * Statute 

13. are, 1g. If a Parſon having one Bene ſice with Cure accepts of another, 
&c. And if in ſuch Caſe there ſhould be a Diſpenſation to hold both 
the Livings, it will not ſerve, as coming too late after Inſtitution ; 
becauſe the Church is full by it, and both the Patron and Ordinary ha- 
ving exccuted their Authority, can never revoke the fame : For the 
Inſtitution is a Matter of Subſtance, and the Induction which is to fol- 
low no more than a Ceremony to give the People Notice of the In- 
cumbent's Poſſeſſion of the Living. And, /aſtly, Inſtitution is properly 
cognizable in the Eccleſiaſtical Court: But if after Induction a Man 
is ſued there, ſuppoſing his Inſtitution to be void, that ſhall be try'd in 
the Common Law Courts; becauſe by the Induction of the Perſon he 
had a Frechold in the Benefice, which muſt be try'd in the Temporal 

{+ Kot. Courtsf, I ſhall, therefore, next treat of Jnduttion. 

_ Now Ihdufion is nothing elſe but the admitting or a putting of a 
Perſon inſtituted or collated to a Benefice, into the Poſſeſſion of ſuch an 
Eccleſiaſtical Preferment, whereby he is made compleat Incumbent of 
the Living; and it is the ſame in the Canon-Law as Livery and Scifm 
at the Common Law : And tho of Common Right it belongs to the 

X. 1. 23-7- Archdeacon to do this Act of Induction +, or to give Poſſeſſion of an 

* Eccleſiaſtical Benefice; yet he ought not to do it without the Biſhop's 
Mandate directed to him for inducting a Perſon into the Corporal 

x. 1. 23.4. Poſſeſſion of ſuch Benefice ||. For (ſays the Law) Induction into the 

& 7. Poſſeſſion of a Benefice ought not to be perform'd by the Atchdeacon - 

or any other Perfon, unleſs it be ad Mandatum Inſtituentis: And 
this Mandate the Archdeacon is bound to obey. And if the Biſhop 
ſhall be negligent in this Matter concerning Induction, the Archbiſhop 
may then upon Complaint command the Archdeacon to induct ſuch a 

VI. 1. 8. 1. Clerk *, But if the Archbiſhop ſhould inhibit the Archdeacon to induct 
a Clerk thus inſtituted, he may do it notwithſtanding ſuch Inhibition, 
and the Induction ſhall be good. This Induction is in our Books of the 
Canon-Law frequently in Latin ſtiled Miſſo in Poſſeſſimem : And it 
follows Collation as well as Inſtitution. 

Now the Perſons, whoſe Buſineſs it is to give Induction, or who un- 
dertake for the ſame, ought by Letters of Certificate to certify to the 
Biſhop or the Ordinary, whether they have really and truly inducted 
the Perſon thus inſtituted or not, according to the Precept or Mandate 

Lind. lib. directed to them *: And theſe Letters of Certificate are in a vulgar 

3. Tit. s. cap. way of Speech often ſtiled Letters of Induddion in reſpe& of the Perſon 

4 cee, inſtituted or collated ; becauſe they do by way of a Teſtimonial give E- 

een vidence of the Induction of ſuch Perſon. And this corporal Induction is 
ſaid to be Pars Tituli, or Part of the Title; becauſe Canonical Inſtitution 
cannot be compleatly tiniſh'd without it, tho' it be Canonical Inſtitution 


+Dyn. de that gives a Title to the Perſon Benefic'd to come at Induction f: And 
| Reg, Jur. vi. 4 Perſon occupying an Eccleſiaſtical Benefice without ſuch a Title, that 


4 es is to ſay, without coming to the Poſſeſſion thereof by the Authority of 


+ Arch. inc. the Superiour Power, is deemd an Intruder#. A Clerk may (accord- 
3 ing to ſome Perſons) by his own proper Authority, immediately after 
Confirmation or Inſtitution, obtain the Poſſeſſion of an Eccleſiaſtical Be- 
nefice, and have the Adminiſtration thereof in Temporals and - af 

| _ rituals; 


Parergon Juris Canonici Anglicani. 303 
rituals *: And Paulus on the Clementines tf, is of this Opinion, laying * Het. & 
down the Reaſons hereof, and quoting ſeveral Laws that make for both 4 
ſides of the Queſtion. And in this Concluſion he there ſays; That the Law + Inc. 2. cl. 
does not of Neceſſity require Induction, in order to give 4 Man the v. be 
aforcſaid Poſſeſſion; eſpecially, where a Right is acquir'd from Inſtitu- 
tion, and not from the Delivery of Poſſeſſion ?: But 'tis otherwiſe, VI. de Reg. 
where Livery of Poſſeſſion is neceſſary to transfer or alienate a Jur. 5. . 
Property ||. | = FE | | 3 e. 3. 20. 

About this Matter of Induction the Archdeacon further obſerves *, 1. 2. 1. 40. 
That where the Pope, or any Archbiſhop or Biſhop confirms or gives 1 8 
Inſtitution Jure Ordinario, the Perſon thus inſtituted may then have ys 
the ſaid Adminiſtration without any other Induction ; which is a Salzo 
to the Opinion of Innocentius t, and his Followers: But 'tis other- 
wiſe, when the Ordinary of the Place does not confirm and give Inſtitu- 
tion to the Clerk, but ſome other Perſon does it; for then Induction 
is neceſſary, which ought to be perform'd by the Authority of him, 
who preſides over the Cure, and has the Government of ſuch Benefice f. .. 33-19. 
In Prebends and the leſſer Benefices Induction or Inſtallation, which is 5. f. — 
the ſame Thing, is requir'd ; unleſs there be a Cuſtom to the Contrary : 

For in ſuch a Caſe we ought to obſerve and abide by the Cuſtom ||. pet. de 
But in Curacics, as to the Effect of Miniſtration, or of bringing a Anch.. in e, 
Cauſe into Judgement, Induction is neceſſary by the Canm-Law : 4. *3: 8. 
For the commencing of Actions and the Right of Adminiſtration by 
that Law does not ariſe from the Title, but from the Poſſeſſion of the 
Thing. By our Common-Law Induction ſettles and fixes the Frechold «x,,., 
in the Incumbent ; for as to the Temporalties, the Gl/ebe-Land, and © 
the like, the Parſon has no Freehold in them till Induction had and 
obtain'd, according to my Lord Coke f. And Induction likewiſe, ac- + 4 Rep. 39. 
cording to Plowden +, makes a Prebendary to have the aual Poſſeſſion 7 n 
of the Prebend ; for before that he has no Freehold either in Deed or 530. COP 
in Law. As Jnoeftiture is, in reſpe& of the greater Benefices in the 
Church, the ſame with Inſtitution ; ſo is Inſtallation, in reſpe& of Ec- 
cleſiaſtical Dignities, equivalent unto. Co//ation in reſpect of ſimple 
Benefices. | 

"Tis provided by a Provincial Conſtitution in Lindwood ||, That IIb. 3. Tit. 
when a Prelate does de Jure proprio collate to any Church or Prebend, 6. cap. 1. 
he ſhall in no wiſe preſume to uſurp unto himſelf the Fruits and Profits 
of ſuch Church or Prebend not yet collected, under any Pretence of Inſti- 
tution or Induction ; or for Letters of Inſtitution ; nor extort any 'Thing 
on the Score of Collation, Inſtitution or Induction, as formerly practis d; 
nor ſuffer any Demand to be made by his Officers or Archdeacons. 

And at this Day if the Perſon that does this be be a Biſhop, he ſhall 

be ſnſpended ab Ingreſſu Eccleſiæ, till he makes Reſtitution of his un- 
righteous Gains: For the Fruits of ſuch Church ought either to be 
apply'd to the Advantage of the Church, or elſe reſerv'd for the Suc- 
ceſſor, as now obſerv'd, unleſs it be otherwiſe provided either by Pri- 

vilege or Cuſtom. But if the Perſon be inferiour to a Biſhop, he ſhall 

be ſuſpended ab Officio & Beneficio till he ſhall refund the ſame, 

And by another Provincial Conſtitution , Perſons giving Induction are - Lib. 3. Tit. 
enjoyn'd to receive only a moderate Fee or Reward for their 'T'rou- 6. cap. 4. 
ble and Expence therein, 28. the Archdeacon is forbidden to demand 
more than Three Shillings and Four-Pence, and his Official is not 

to receive more than two Shillings under Pain of Suſpenſion ab 


Officio, 
Officio, of 


92, 


— — — = 
—— 


— 
Ex — 


* — — hos —— 
— PS -— - — __ — . - Y — 
— : —— = — — — 3 — -  —_— — — o — — — 5 
OOO ˖ — ͤ — — Wy * —ů — A 5 5 — 
—y — — x — ñ U—]ß]] !! —:]k — — —— — < y - 


— 


2 — ants . 


— 


2 2 * — 98988 l _ —Y "S ST: 
I. — — — — —— — 
Pe 222 8 2 — js. — — —_o—_—_  _—_—_—_ EE — — 


— 
3 


== = > 


— - — — DW WP — — — 2 — 3 


— =_ — — 5 - i = - 4 1 


« 


da 


JV is another which is made by Deeds and Inſtruments : 
And of this I ſhall here diſcourſe. Now under the Ap- 
8 pellation of Inſtruments ſome comprehend all ſuch. Matters 
whereby a Cauſe is prepared and inſtructed for a Sentence : 
But this is an abſurd Notion of an Inſtrument ; becauſe 
then we ſhould have no Occaſion for particular Rubricks 'and Titles in 
Law to diſtinguiſh Proof made by Witneſſes from ſuch as is made by 
Inſtruments. An Inſtrument in the general Senſe thereof ſignifies a 
b. 33.7.1. Houſhold Implement ?, or ſomething made uſe of on an Eſtate, as the 
5s. Stock thereof ||; and, moreover, it likewiſe denotes, whatever a Man 
& 6. makes uſe of to accompliſh his Work and Defign : But in the moſt 
proper Acceptation of it, as uſed here, 'tis taken for a Writing, which 
conduces to the Proof of any Thing in Controverſy, in reſpect of pre- 
P. 22.4.1, Paring and inſtructing a Caule for Sentence *, 'Thus a private Writing, 
which gives Evidence of a Thing, is called an Inſtrument ; becauſe it 
inſtructs the Mind of the Judge touching the Merits of a Cauſe before 
him. So that under the Name of In/traments, we may reckon every 
Writing that informs the Judge by letting him into the true State and 
Knowlege of a Cauſe ; as Inſtruments and other publick and private 
Writings are often produc'd in Judicature in vim probationis. An In- 
ſtrument is ſometimes put for a Charter, ſometimes for a Feudal Deed 

of Conveyance, and ſometimes for a Deed of Caution given. | 
Among Inſtruments theſe are the principal Names, 2iz. an Original 
and Authentick Inſtrument ; and that which is called zhe Copy of an 

+D. 22. 4. a. Inſtrument f. An Original is in other Terms ſtiled the Protocol t, or 
+ Nov. 44. Scriptura Matrix; and if the Protocol, which is the Root and Foun- 
cap. 2. dation of the Inſtrument, does not appear, the Inſtrument is not valid; 
becauſe tis the Protocol which gives Evidence and Teſtimony to the 

Truth thereof: And, therefore, if there be no Protocol, ſuch 
Inſtrument is liable to great Suſpicion of Falſhood. An Authen- 
tick Writing or Inſtrument is that which has Credit given to it 

from its own Nature and Authority, and which requires no forcign 


2 3 
91 


Ci. 23. 2. Aid ta ſupport it as valid ||: And to this end the Appoſition of an 


Dd. ibi. x. 2. Ait hentich Seal is ſufficient, or any other Authentick Method whatever. 
25 12. The Prince cannot by Virtue of his Ordinary Power ex poſt Fatto 
give Credit to a Writing which is not 4uthentick, in Prejudice of any 
Perſon. An Exemplification of an Inſtrument, is, what our Common 
ck. f. Rep. Lawyers call an Inſpeximus, and ſometimes a Vidimus or Innoteſcimus *, 
fol. 52. By the Cizi/ and Canon-Law in Exemplifications of Inſtruments the 
Subſcription of a Notary, and the like, is not neceſſary, if ſuch Excm- 
plifications are not made uſe of for the Proof and Evidence of a Thing: 
But 'tis otherwiſe, if they are. Tho Inſtruments be an Trartificial 
Kind or Species of Proof, yet they do not entirely reject and dif- 

allow of all Art, as I ſhall obſerve in the ſequel of this Title, 


Inſtru- 
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Inſtruments are alſo divided into prblick and private Writings f. | © 4-19. 5 
'The firſt is that which is made by a Notary or Publick Perſon, with © * 
proper Solemnities requiſite to prove the ſame , or ſign'd with a Pub- # ©. 7:52. 6. 
lick Seal, according to the Camm-Law w. And'tis to be obſerv'd, that 8g" 248 
every Publick Inſtrument is an Authentick Writing or Inſtrument, tho' x. 2. 19. 5. 
every Authentick Writing is not a Publick Inſtrument. A Private Wri- 
ting or Inſtrument is that which wants the Hand of 4 Notary Publick, 
and cannot be ſtiled an Authentich Writing till ſuck time as 'tis acknow- 
ledg'd or ſworn to by Witneſſes : But afterwards it may be ſo called. 
A Writing made by an Officer touching Matters relating to his Office is 
not a Publick, tho' it be an Authentick Writing; becauſe tis not 
made by a Notary Publick with the proper Solemnities neceſſary 
thereunto. And 'tis the ſame Thing of an Inſtrument or Writing laid 
up in a Publick Archive : For tho' the Marks of a Publick Inſtrument 
are not to it (as aforeſaid) by the Appoſition of a Publick Seal, and 
the like; yet it may be called an Authentick Writing f, tho not a {Auth.ad!ec 
Publick Inſtrument, thro' want of a Notarial Evidence. Therefore, 
every Writing which has not Credit of its own Nature, is not a Pub- 
lick or Authentick Writing, till it receives Credit from ſome other 
due and proper Method. And Credit is ſo long given to an Inſtrument 
till the ſame is diſprov'd ; which may be done ſeveral ways. For legal 
Proof may be made againſt the Credit of the Inſtrument either by Letters, 
Witneſſes or by the Parties Confeſſion: But an Inſtrument is no Proof 
againſt an Inſtrument, unleſs ſuch Inſtrument impugns and becomes con- 
trariant to itſelf +, | + X. 2.22 1 
Firſt, The Credit of a Witneſs to an Inſtrument may be leflen'd or 
deſtroy d by an Exception againſt the Perſon of the Notary himſelf, 
that made it, if his Condition, State, Manners and Credit be unknown 
to the Party Excipient; for an Inſtrument has its Force and Sub- 
ſtance from the Credit of the Notary himſelf * : Therefore, if thoſe * Gloinl. 6. 
Requiſites are wanting, ſuch Inſtrument is gone and deſtroy'd ; for an P. 213. 
Inſtrument made by a Notary excommunicated is null and void by the 
Canon-Lawt. And the ſame Thing may be ſaid of a ſuſpected No- Abb. inc.7. 
tary, and the like. Secondly, An Exception lies againſt the Tenor of an *. 3.49. u. 15. 
Inſtrument by other Proofs and Evidence in Writing : And this Method 
(among others) is the beſt way of reprobating an Inſtrument. For an 
Inſtrument is diſallow'd of, if any ſuch Thing be prov'd, on the Proof 
whereof either ſuch Inſtrument cannot ſubſiſt, or (at leaſt) that which is 
contain'd in ſuch Inſtrument, cannot ſubliſt. Thirdly, An Inſtrument may 
be annull'd and deſtroy'd for want of due Solemnities, 7. If the Notary | 
be not requeſted to make or ſign the ſame +; and, according to modern | Fu 
Practice, if there be not an Invocation of the Divine Name, the Year of 3 n. 50 
Chriſt's Birth or Incarnation, according to the Cuſtom of the Place ; the 
Roman Indiction, the Day and Month of the Thing done; the Name of 
the Prince or Emperor ||, in whoſe Dominion the Inſtrument is made; ID. 2.14.1.2. 
Detail of the Matters tranſacted ; and the Names of the Witneſſes, c. X 2 22. 4. 
But theſe Solemnities, or many of them, depend entirely on the Cuſtom 
of the Country. But all Publick Inſtruments (I think) ought to con- 
tain the Day, Year and Month of exccuting the ſame, and the Names 
of the Witneſles neceſſary thereunto, together with that of the Prince, 
otherwiſe ſuch Inſtruments are not valid f. But 'tis not neceſſary to ex- No.7... 
hibit a Copy thereof with the Prince's Name, and the Day of the 
Month when exhibited, leſt it ſhould occaſion an Opportunity or Means 
of forging the ſame. A Notary that makes an Inſtrument between 
two 7ewws or more, may invocate the Name of Chriſt, it he pleaſes * ; * Bart. in 1.6. 
| [ fff] becauſe 2136" 
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becauſe ſuch Inſtrument is not made by the Parties, but by the Notary 
who is a Chriſtian. But tho, according to Baldus, an Inſtrument is 
not valid without ſuch an Invocation ; yet the common Opinion is againſt 
him, becauſe this Solemnity is not found among the Subſtantials of an 
Inſtrument ; and as this is reputed a light Solemnity, the Omiſſion there- 
of does not vitiate an Inſtrument *. But Indiction and the Year of our 
Lord are Matters of Subſtance ; becauſe they denote the Time, which 
ought neceſlarily to be inſerted in every Act: And hence an Inſtrument 
may be reprobated as a Matter of Forgery, if it ſhall be prov'd, that ſuch 
Inſtrument was not made, or ſuch Act done at the Time inſerted there- 
in. In Publick Inſtruments likewiſe ſome general Place ought to be ſet 
down and added, where the Act is done or Contract executed + ; as that 
it was done at London, Briſtol, or ſome other Place, which is general: 
But then the Place named in ſuch Inſtrument muſt not be too general 
and indeterminate; as that it was done in the Dioceſs of London or 
Briſtol ; for if the Place mention'd be too general and indeterminate, 
it vitiates the Inſtrument or Contract. But the ſpecial Addition of a Place 
is not neceſſary, unleſs Cuſtom will have ſuch an expreſs Mention to be 
made thereof for the Validity of an Act. But an Inſtrument, accord- 
ing to ſome, is not hereby render'd naught and vicious, but only be- 
comes ſuſpected, if a ſpecial and particular Place be not inſerted : 
And tis Incumbent on him, who produces ſuch Inſtrument to declare 

and prove the particular Place where it was ſped and executed, if the 
ſame be demanded of him by the adverſe Party. And the Reaſon why 
an Inſtrument is not valid without inſerting the particular Place's Name 


Where it was made is, becauſe by Circumſcription of 'Time and Place 


the Matter is render'd more certain and leſs ſuſpected: For if this was 
not done, no Ways and Means would appear, whereby we could diſ- 
cover the Falſity, Nullity and Viciouſneſs of ſuch Inſtrument. And 
this is true, unleſs it may by other manifeſt Proofs appear, where ſuch 
Inſtrument was ſped or Matter tranſacted : For then the inſerting of 
the Place is not ſo much of the Subſtance of the Deed, but that it may 
be valid without ſuch a ſpecial Addition. 

As there is a great Preſumption in Favour of an Inſtrument *, ſo from 
an Inſtrument two Preſumptions do ariſe, Firſt, That it is a true In- 
ſtrument: And, Secondly, That it is a ſolemn Inſtrument f. In reſpect 
of the firſt 'tis preſum'd, that thoſe 'Things which the Notary has wrote 
therein, were truly ſpoken and tranſacted by the Parties therein nam'd ; 
and that which he wrote therein was the Will and Conſent of the 
Parties expreſs'd, and thus written down: For it would not be a true 
Inſtrument if what was wrote therein, did not proceed from the Will and 


| Conſent of the Parties. Now theſe Preſumptions have this Effect and 


+ Bald & Dd. 
mL 2; 10 3 
39. n. 10. 


i| Bald. in 1. 
18. D. 1. 5. 


ment, and not in regard of the enunciatice Terms thereof: As Titius the 


Operation in Law, g. That we ought to give due Credit to ſuch In- 
ſtruments, and abide by them, till the contrary appears and is well 
prov'd. Vea, a Publick Inſtrument is ſo far preſum d to be true, that 
it contains Probationem probatam t, as the Lawyers call it, which is 
to ſay, an approvd Evidence: And this holds good till ſomething be 
objected to the 'Truth and Credit thereof. For tho' the Matter ſhould 
not then be clear and evident, yet there is ſtill a Preſumption extant in 
Favour of ſuch Inſtrument, till ſome Matter contrary thereunto be 
prov'd: And fo far is this extended in Favour of an Inſtrument, that 
a Diverſity of Time and Place is rather preſum'd than that an Inſtru- 
ment ſhould not be true ||, But this Preſumption, according to ſome, 
only proceeds and obtains in reſpect of the diſpoſetive Words of an Inſtru- 


Son 
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Son of Sempronius: For ſuch enmciatize Words do not induce a 
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Preſumption, that he was the Son of Sempronius . Again, this Pre- A 458 . 
ſumption does not hold good, when an Inſtrument is falſe in any Part? 


thereof ; for then 'tis preſum'd to be falſe in the whole. Thirdly, 
This Preſumption does not take Place, when any Patent or manifeſt 
Flaw appears in the Inſtrument it felf ; as the, cancelling and eraſing 
of it, and the like; or when any latent Flaw appears in it, and is thus 
provd f. When an Inſtrument is preſum'd to be true, ſolemn and valid 


(as aforeſaid) I would be underſtood to mean, that this. Concluſion muſt | Ne hoeh- ny 


21 hat 1 | ſupr, n. 21. 
be proved, big. That if he who wrote ſuch Inſtrument was a Notar Ka 


Publick, the ſame is preſum'd to be true and ſolemn, eſpecially if it be 
an ancient Inſtrument. 1 

Secondly, An Inſtrument is preſum'd to be true and ſolemn, when it 
has all the Solemnities the Law requires it to have, and wants no Ju- 
dicial Examination to ſupport it ; and in this Caſe likewiſe ſuch In- 
ſtrument is ſaid to be Probatio probata: For an Inſtrument is ſaid to be 
Probatio probata, when the adverſe Party acquieſces and makes no 
Objection thereunto ; but 'tis otherwiſe, if an Objection be made to it. 
But tho an Inſtrument in a doubtful Caſe be ſaid to be true, yet this is 
not a Preſumption of Law and by Law: And, therefore, Proof is ad- 
mitted againſt the 'Truth of ſuch Inſtrument. If any one ſhould ſay, 
That ſuch Inſtrument is not cancell'd or aboliſh'd, he is bound to 
prove it by producing the ſame : And he that produces an Inſtru- 
ment, and does not prove the Truth thereof, is preſum'd to be a 
Talſarius; and may be puniſh'd as ſuch. A Perſon producing an In- 
ſtrument is not only deemed to approve the ſame, tho' ſuch Inſtrument 


produc'd ſhould waht the Solemnities which the Law requires t, but +rald. in 8. 


is alſo preſum'd to confeſs and approve ſuch Things as true. which * 


are contain'd therein ||: And the Production and Approbation of ſuch 18. inc. 6. 


Inſtrument as true, ſhall not only be to the Behoof of the Perſon ** 2 25 
preſent, and againſt whom it is produc'd, but it ſhall likewiſe extend 
to the Advantage of a third Perſon abſent ; and all this holds good 
as well in reſpe& of a Private Writing as a Publick Inſtrument. And 
not only the Perſon producing ſuch Inſtrument is preſum'd to approve 
the ſame, but alſo the Party that deſires. to have the ſame produc'd | 
and exhibited * : But the Production of an Inſtrument ſhall be of no * Cravar. 


Prejudice to the Perſon producing the ſame, if the adverſe Party im- Lone 42 


pugns the Truth and Solemnity of it. If an Inſtrument be produced with ME 
a Proteſtation in reſpect of thoſe Parts of it which make in Favour 
of the Producent, and the adverſe Party does not contradict the ſame, 
it ſhall be conſtru'd to the Advantage of the Producent; for then 
ſuch a Production induces an Approbation only in reſpect of thoſe Things, 


which are in the Producent's Favour *, Inf. in J. 8. 


In reſpect of a Private Writing 'tis to be obſerv'd, That it is good D. 39.1. 6. 
Evidence againſt the Writer himſelf, tho' not in Favour of him, as his * ©” 
Book of Accompts, and the like : But a Publick Inſtrument is Evidence 
for cach of the Parties therein concern'd; and we muſt abide by the 
Credit of ſuch Inſtrument, till the contrary is prov'd. But tho' entire 
Credit ought to be given to a Publick Deed or Inſtrument even after 
the Death of the Notary that made it, and of the Witneſles that 
were preſent at the making and ſigning it; yet the ſame cannot be 
Aaid of a Private Writing, which is no Proof in Law, nor ought any 

Credit to be given thereunto without an Oath confirming the Truth 
of it, either before or after the Writer's Death. But this ſhall be ſuf- 
ficient Evidence, if two or more Witneſſes ſhall on the Production of 


ſuch 
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ſuch Private Writing depoſe touching the Tenor and Contents thereof, 
(tho they have not fſubſcribd themſelves thereunto) by affirming, 
That what is therein contain'd was ſo acted and done in their Sight 
and Preſence, as the Writing it ſelf ſets forth and declares ; for this is 
to prove the Thing by Witneſles after the manner of a legal and or- 
dinary Proof: Yet ſometimes the Witneſſes do not depoſe touching 
the Contents thereof, bit only ſay, &. That they ſaw the ſame writ- 
ten and ſubſcrib'd by the Parties, or by him againſt whom 'tis produc'd ; 
and this is properly called a Recognition of Witneſſes, of which here- 
after. For tis not enough tor Witneſſes (how legal ſoever they be) 
to ſay, That they certainly know ſuch Writing to be written by the 
Hand of T7izs; unleſs they know it to be ſuch, becauſe they ſaw T7- 
tus write it. 

All Exemplifications and Things regiſter'd make Proof after the ſame 
manner as their Originals, and no farther : And hence 'tis, that what- 


ever Objection lies againſt the Original, the ſame may be made to the 


*Bart.inl.27, 
D. 35. I. n. I. 


Matter exemplify'd*. But ſuch an Exemplification of a Record or Mat- 
ter regiſter'd is of no Credit or Evidence, unleſs it has been collated 


and compared with the Original in the Preſence of the adverſe Party 


being cited thercunto. An Inſtrument copy d or exemplify'd by the 
Notary without the Judge's Authority is good Proof and Evidence by 
Conſent of Parties, tho' not otherwiſe. If an Original Inſtrument be 
loſt, and the Tenor of it be prov'd by Witneſſes, that on reading over 
the ſame do depoſe touching the Tenor thereof, and that it is was /ine 
itio ; the Copy of ſuch Inſtrument may in ſuch a Cafe be given in 
Evidence. If an Inſtrument exhibited be a ſpecial Inſtrument particu- 
larlarly belonging to that Cauſe which is depending in Judgment, it 
ought not to be reſtord to the Party demanding the ſame, becauſe 
Originals ought to remain with the Judge to prevent fabricating of 
falſe Inſtruments, and the falſifying of true Ones: But if ſuch In- 
ſtrument be of a general Nature, and not confin'd to any particular 
Cauſe depending in Judgment, but extending its Efficacy even to other 
Cauſes, then the Original ought to be return d; and only a Copy there- 
of to remain with the Judge apud Acta Curiz, that the Party may 
uſe the ſame in other Cauſes: And this Copy ought to be exemplity'd 
by the Notary or Scribe of Court, gig. It ought to be collated with its 


Original, in order to ſee that all Things therein contain'd do agree with 


the Copy, which ought to be given in Evidence. And, morcover, it 


ought to be ſubſcribd and atteſted by the Notary or Scribe of the 
Court: And after this is done, ſuch Copy ſhall be of equal Proof 


with the Original it ſelf. Jacob. de Butrio ſays, that when the Copy 


*Menoch. ut 
ſup. n. 18. 
Gloſſ. in l. 1. 
D237, Hs 


of an Inſtrument is produc'd, that. has no Original Extant, or produc'd 
without referring to ſuch Original, it adminiſters Cauſe of Suſpicion in 
reſpe& of ſuch Inſtrument or Writing, becauſe it does not appear from 
whence it had its Original. „„ IM 
There are three Things which render a Writing or Inſtrument ſuſ- 
ſpeed, . Firſt, The Perſon producing the ſame, as having been ac- 
cuſtom'd to produce falſe Inſtruments or Writings. Secondly, The Per- 
ſon that frames or writes it; for that he has been wont to make falſe 
Inſtruments or Writings *. And, Thirdly, The interlining and rating 
out of Words contain'd in ſuch Inſtrument f. And, on the other Hand, 
there are three or four Things which do ſtrengthen and confirm the 


Credit of the Inſtrument, g. Fir, The Integrity and good Character 


of the Perſon producing it. Secondly, The Credit and fair Reputation 


of the Notary or Perſon himſelf, that makes it, who ought to be 


ſuperiour 


: 33 3 . : ER. 
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ſuperiour to every Exception; for if the Notary be a Man of ill Fame, 
and conſequently of little Credit, ſuch, Inſtrument . ſhall be looked 
on as a ſuſpected Inſtrument or Writing on the ſole Diffamation of 
ſuch Notary. And, Thirdly, Such a Writing ought to be clean and free 
from any Cavil or Vituperation of Raſure. If an Inſtrument be vitia- 
ted, the Notary may make another, which ſhall not be vitiated, if it be 
made on the ſame Fact or Footing, tho it cants or ſpeaks in another 
manner: And an Inſtrument may be drawn, and ſpeak in the Prurer- 
perfect Tenſe, tho the Act or Contract be made or done in the 
Preſent Tenſe; and fo likewiſe it may be drawn either in the 
firſt or third Perſon *. A Publick Inſtrument has always a Preſump- Hart. in cap. 
tion in Favour of it, as I have already remember'd ; and, there- W. #7 
fore, Proof is incumbent on him, that alledges any Thing in De- 
feazance of ſuch Inſtrument : But an Inſtrument is not firm and valid, 
if there be any Diſability found in tbe Witneſſes, after the ſame is 
ſped and executed; tho' it be not entirely neceſſary that the Witneſſes 
do ſubſcribe themſelves thereunto. ” Ge 
If one Man ſhall produce an Inſtrument againſt another, and the 
other ſhall ſnatch it out of his Hands and tear it, he ſhall abide by 
the Oath of the Producent in reſpect of the Tenor thereof and 
the Perſon thus rudely treating ſuch Inſtrument ſhall be liable, to 
the Ordinary Puniſhment of Forgery. And this is true, if he ſhall 
cancel ſuch Inſtrument with mature Thought and Deliberation, or 
any wiſe damn the ſame ; provided it be not done out of Paſſion or 
wrathful Indignation : But if it ſhall be done ex iracundid, he ſhall 
then only be liable to the extraordinary, Puniſhment of Forgery, and 
not to the other. But if I do by my own Act of Anger and Paſſion 
throw my own Inſtrument, . which I had againſt you, into the Firo 
and burn it, I ſhall not thereby loſe my Debt, for the Law pardons 
my weak Condition, and admits me to prove the Contents thereof 
by Witneſſes: But yet if I can only prove the Tenor thereof by one 
Witneſs, I ſhall not be admitted to the Suppletory Oath- through a . 
Detect of Evidence, becauſe I have robbed my {cif of liquid Proof 
by my own Act f. Inſtruments Judicially exhibited, are not of tho , paul. de 


Acts of Courts; and, therefore, may be re-deliver'd on the Requeſt Caſtr. in l. :. 


or Demand of the Perſon that exhibited them. A Perſon, that impugns C. 4. ='- 
the Credit of an Inſtrument, loſes the Advantage which he might 


receive from the ſame 4: And, therefore, Advocates ought to be hart. in 1.5. 
6 — 4 i 2 . D. 34. 9. n. 6. 
very careful how they impeach the Credit of an Inſtrument, whe- 


| & 9. 
ther they do it in the whole, or only in ſome Part; for an In- 4 


ſtrument may be falſe in ſome ſubſtantial Part thereof, and yet it 

ſhall not be preſum'd to be falſe in the whole; becauſe Separatorum 

ſeparati ſunt efettus. Though the viſible Flaws and Defects of In- 
ſtruments do | hinder and obſtruct the Exemplification of them; yet the 

Inviſible do not. Fe | 

In the Exemplification of Inſtruments the Notary or Perſon that docs 
exemplify the ſame, . ought to put his Seal, or ſet his Mark thereunto, to 

atteſt that he has compar the ſame with the Original; and then ſuch f Bart ing. 2 


Inſtrument exemplify'd ſhall be full Proof againſt the Perſon that produces Nov. 73. n. 5. 


it. All Publick Inſtruments ought to be written c/aris & apertis Li- 
zteris, in Words at length, and not in Cyphers or Words of Abbrevia- 
tion: And ſuch Clauſes ought to be inſerted therein, as are uſually 
put therein, otherwiſe they are not valid; and they may be produc'd 


after Publication of Depolitions, even till a Concluſion be had in the * Bart. inc.. 
. | | Nov. 90, n. 3. 
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Of an Inventory, aud the Law relating thereunto. 


1 . 


MN Inventory, in the common Acceptation of it, is defin'd 

do be a Writing, wherein all the Goods and Chattels which 
are found in a Man's Cuſtody or Poſſeſſion at the Time of 
We his Death, are written and recorded“; and it was intro- 
duc'd by the Civil Lau in the Place of the Jus Deliberand; 
a among the old Romans: For, ſays that Law, If the 
© Heir be in Doubt with himſelf, whether he ſhall accept of the Heir- 
* ſhip or not, let him not, think Deliberation neceſſary, but let him 
e take the Heirſhip on himſelf by making an Inventory.“ And in that 
Law we meet with various ſorts of Inventories, according to the Nature 
of the Thing deſcrib' therein, ig. Firſt, There is an Inventory, which 
Tutors and Curators are obliged to make of their Pupil's and Minor's 


 Eftatesf. Secondly, There is an Inventory which Biſhops and other Pre- 
. lates are bound to make of the Goods and Eſtates of their Churches +, 


And, Thirdly, There is an Inventory, which an Heir, by us ſtiled an 
Executor, is obliged to make of the Teſtator's Goods, if he will be 
ſafe in his Adminiſtration ||: And the Biſhop was alſo heretofore bound 
to make it as Executor in Law.*. And as this laſt Kind of Inventory 
is a Matter, that admits of ſome Nicety according to the Forms of the 
Ciril-Law ; ſo ſome Perſons that have taken much Pains in making it, 
have often been deceiv'd and miſtaken therein: For 

By the Civil- Lac an Inventory requires ſeveral joint and concurring 


| Solemnities to the perfect compleating thereof: But three Things are by 


that Law principally requir'd herein, 2/z. Firff, that Law conſiders the 


Time when ſuch Inventory was begun, and the Month when tis ended: 


For regularly ſuch an Inventory ought to be begun and ended within fixty 
Days after the Executor has taken the Office of an Executor on himſelf f; 


' which is not regarded here in England. Secondly, The Executor ought 


to have a Reſpect to the ſolemn Form, ©7z. There ought to be the In- 
tervention or Preſence of one Notary (atleaſt) in order to reduce it into 


Writing; and ſuch Executor ought to ſubſcribe himſelf thereunto 4: But 
if he cannot write himſelf, he ought then to make uſe of a ſecond No- 


tary to this Purpoſe; and in Popiſh Countries the Sign of the Croſs is 
made thereon, tho this Solemnity is not neceſſary. But none of theſe 
Formalities are neceſſary with us beſides ſubſcribing the ſame. And, 
tis neceſſary by that Law, that all Creditors and Legataries be by a ge- 
neral Proclamation cited in order to fee the ſame duly made (for a ſpe- 
cial Citation is not neceſſary) ; and in the Place of ſuch as are abſent 
three known Witneſſes ought to intervene: And likewife ſuch 
Perſons ought to be ſummon'd hereunto, who do either know of, 
or elſe are poſleſs'd of any Part of the Teſtator's Subſtance. So that by 
the Cicil-Law there ought to be two Witnefles to prove the Inventory, 
and three Witneſſes by their Preſence to ſupply the Abſence of Creditors 
and Legatarics : Therefore, according to the Doctrine of that Law, 
five Witneſſes are neceſſary to an Inventory. But this was only i re- 

pect 
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ſpoct of a publicł and ſolemn Inventory, which was made in the Preſence 
of the Magiſtrate, or ſome Publick Perſon, as a Notary is: But a /imple 
Inventory was not attended with theſe Solemnities, but might be made 
by a Private Perſon, and ſuch an Inventory I am here to treat of. 

By a Provincial Conſtitution in Lindwood ©, as well as by the Ciril- Othob. Tir. 
Law, the making of an Inventory is requir'd, before an Executor inter- 14. 
meddles or lets himſelf into the Poſſeſſion of the Teſtator's Goods and 
Chattels; at leaſt he ought to do this for his own Safety, that he be 
not made liable 2/tra vires bonorum, or Aﬀets, as we ſtile themf. And 4 Lind 1.4 
this Inventory ought to be made not only of all Corporeal Goods, but even Tir.13.cap.s. 
of Incorporeal Rights, if they appear to have been in. the Hands of the 
Perſon E at the Time of his Death : Por Bonds and other Deeds 
and Writings ought to be mentioned and inſerted therein +. But tis not + Lindw. ut 
neceſſary to inſert thoſe Debts which the Deceas d ow'd unto others in the ſupr. v. 4:&is 
Inventory, becauſe they cannot be called the Goods and Chattels of the“. 
Deceas'd ||, but are deduc'd in the Account, whenever render'd; yet they C. 3. 50.:. 
may be inſerted, if it be thought expedient. Moreover, tis not neceſſary | 
to inſert in the Inventory ſuch Debts as were owing to the Deccas'd at the 
Time of his Death, if the Bonds or Specialities are loſt and cannot be found, : 
in ſuch a manner as they may be ſu'd (at leaſt) and recover d. But after 
ſuch Debts are receiv'd, they ought to be added to the Inventory as 
Things accruing de nt... | „ TEE”: .,... 4 

It has been a Queſtion among ſome, whether a Teſtator may in his 
Will remit the making of an Inventory to his Executor. And it is the 
receiv'd Opinion of the Doctors, that he cannot ſimpiy and abſolutely re- 
mit this Duty to his Executor. Yet this Matter ought not to be under- 
ſtood without a Diſtinction. Wherefore, we ought to conſider, That ſeve- 
ral Effects do ariſe in Prejudice to Executors from not making an Inven- 
tory : And, among thefe, ſome relate to the Benefit of the Creditors of 
the Deceas d: For if the Executor does not make an Inventory, he is 
liable to Creditors ultra vires bonoram, as aforeſaid ; and ſhall by this 
Means be oblig'd to ſatisfy all Debts and Legacies out of his own proper 
Eſtate. But, I think, that a 'Teſtator may remit the making of an In- 
ventoryt, if there be no Debts and Legacies to be paid; unleſs the Judge . in l 1g. 
ſhall on ſome reaſonable Account think fit to order it otherwiſe. in confirm- C. 5. 51.4. 
ing the Executorſhip on the Perfon appointed+: And even Cuſtom it ſelf + Dd. in l. 7. 
in ſuch a Caſe a # the Executor herein. And thus in the like manner 3 5 
may the Ordinary remit the making of an Inventory, when 'tis not con- b. 1. 3. 
venient to publiſh the Sum and Extent of the Teſtator's Eſtate“. For tho P. 38. 17.2. 
the Statute f ſays, That the Executor ſhall bring in a true and perfect #7 Hs. e, 
Inventory, and the Executor ſwears ſo to do; yet as the Ordinary may 
diſpenſe with the Time of bringing it in, ſo he may diſpenſe with the In- 
ventory itſelf upon good Cauſe, even in tho Senſe and Expoſitionof this 
Statute by our Common Lawyers. And when a Legacy is given to A. 
to be paid at three ſeveral times of Payment; and the Executor making 
two Payments takes Releaſes thereof and offers to pay the third Portion, 
but the Legatee refuſing to accept the third Payment, cites the Executor 
before the Judge in the Eccleſiaſtical Court: In ſuch a Caſe, according 
to their Expoſition of that Statute, the Ordinary may diſpenſe or remit 
the bringing in of any Inventory at all. For the Intention of the Statute 
was for the Advantage of Creditors and Legatees; and here the Legacy 
was tender d, and no Creditor complains: And, therefore, ſuch Inven- 
tory may be remitted*. Note, That an Inventory by the aforeſaid Statute +raym.Rep. 
is only to conſiſt of Goods, Wares, Merchandizes and Chattels ; and not p. 419. 471. 
of Things in Action, as by the Cipil- Lap it ought to do. 

In 
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* In]; 13. C. 
5.37. 


In making an Inventory with us the Preſence of the Judge is not ne- 
ceſſary; nor is the Executor obliged to make uſe of thoſe: other Solemni- 
ties which the Cicil-· Lat did formerly require, becauſe all ours are im- 
ple Inventories. But tis convenient, tho not neceſſary, to call one or 
more of the Creditors or Legatees to the making thereof, if he thinks 
he ſhall have any Controverſy with them upon a Failure of Aſſets, after 
Funeral Expences, and the like, are deducted. Nor have we any pre- 
fix d and limited Time for making an Inventory, aſcertain'd by our Law. 
Some will have it, that it ought to be made within four Months: But 
the Gloſs ſays *, that it ought to be made as ſoon as poſhble, according 
to the Diſcretion of the Executor, which ought to be govern'd accord- 
ing to Perſons, 'Things and Places. | | N 


a a > $ — 89 
Ig 4 * \ P? DJ 1 4 F _— \ WY 0 
* — — PF 7 - D 4 DB 12 
* 55 « - —_ — AL > % 
— No * \ - Pa 52 * 
K* — 
14. V d 


7 


ee 


YG NESS "AVING already treated of Tnteftate Succeſhon under the 
T Title of Adminiſtration, I ſhall only here conſider who 
Fay H Boy may be properly ſaid to dye Inteſtate, and what are the 
N Conſequences thereof. Now he is ſaid to 0 Inteſtate, 

wo tho he had the Power of making a Will, yet made 


none, or (at leaſt) none appears to have been made. Se- 


295 N \ 
Feb, - 
. 


| condly, He is alſo ſaid to dye Inteſtate, who made a Will, but his Execu- 


tor refus'd to prove the ſame, and to take the Executorſhip on himſelf. 
And, Thirdly, He dies Inteſtate, who tho' he has made a Will, yet 


* D. 38. 16, ſuch Will is irritated and made void *. But he, who cannot make a Will, 


I, in prin, 


I D. 32. I, 
52. 4. 


1s not. properly ſaid to dye Inteſtate, becauſe ſuch Perſon ought rather to 
be ſaid to dye Inteſtable than Inteſtate: Yet, by common Uſage of 
Speech, even ſuch Perſons are reputed to dye Inteſtate; and herein we 
muſt rather follow the common way of Speech than the Propriety of the 
Term f. And ſuch Perſons are ſaid to be Inteſtable, as are not yet arriv'd 


at the Ageof Puberty, Madmen, Prodigals, and the like, who have the 


Adminiſtration of their Eſtates interdicted them by the Cizi/-Law. For 


tho', ſays Bartolus, a Statute ſhould be made, ordaining, That the Biſhop 
of the Dioceſs ſhould ſucceed him who dies Inteſtate, when the Will 1s 
made void after the Teſtator's Death, or when the Executor nam'd there- 
in refuſes the Executorſhip : Yet herein, according to the proper mean- 
ing of the Word Inteſtate, the Biſhop ſhall Hot ſucceed ; becauſe at the 


Teſtators Death he was not Inteſtate, but a Perſon Teftate ; yet, ac- 


4 Bart. in I. 1. 
D. 38. 16. 


HI. 3. 1 in 


Prin. 


cording to the common Uſage of Speech, by which ſuch Perſons may 
improperly be ſaid to be an Inteſtate, the Biſhop ſhall ſucceed f. Hence 
it is, that if univerſal Executors, that are in the Place of an Heir, will 
not take the Executorſhip on themſelves; and if each of them refuſes it, 
then the Perſon ſo dying ſhall be accounted a Perſon Inteſtate, to the 
Effect that the Execution of the Will, or the granting of Letters of 
Adminiſtration belongs to the Biſhop. Whenever a Statute grants Ad- 
miniſtration of the Goods of Perſons dying Inteſtate unto the Ordinary, 
the Ordinary ſhall under this Word Inteſtatè likewiſe have the Ad- 
miniſtration of the Goods of Perſons dying Inteſtable ; becauſe the Word 
Inteſtate, in the Senſe of the Law, belongs even to ſuch Perſons as are 


Inteftable ||. 
Of a Fudge. 
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Of a Fudge, his Power, Duty, and the like. 


Judge is in Latin ſtiled Zudex, quaſi us dicens populo; becauſe 

tis his Duty and Buſineſs to pronounce Law to the People: And he 
is a Perſon, who, either by his own proper Juriſdiction, or elle by a dele- 
gated Juriſdiction committed to him, has a Right and Power of takin 
cCognizance in ſuch Cauſes as are litigated before him in Judgment. And 
he, that has this Power 1n virtue of his own proper Juriſdiction, is called 


an ordinary Judge ; and he, that has it by virtue of a delegated Juriſ. 4p. 2. 1. 5. 


diction, is term'd a delegated Judge, or Fudex extraordinarins ; tho? 


the Word Jude is ſometimes improperly uſed in the Digeſts *. A Judge *D. 4.8. 41 


is alſo in Latin call'd us animatum, and in the Greek Tongue yinluc, 
a Mediator of Juſtice; becauſe he ought to be a Miniſter and Mediator 
of Juſtice between both Parties in a Suit : For a good Judge ought not to 


do any Thing according to his arbitrary Will and Pleaſure, but to pro- 


nounce Sentence, and other Matters in Law, according to the Direction 
of the Laws themſelves. Only ſuch Perſons can appoint and make a Man 


a Judge, who have this Power granted them by the Law ||; as the Prince, D. 5. 1. 1a. 


or other ſuperior and ſovereign Magiſtrates: But in ſome Matters, ac- 
cording to Angelus, we ought to have a regard to Cuſtom, which has a 
Power of delegating a Judge, as in Caſes of Arbitration, and the like. 
But if a Juriſdiction does not accrue to a Perſon either by ſome Act of 
Law, or by the Prince's Grant, or by ſome other Means, he has nothin 
to do to give Judgment; as the Hebretos truly verify'd this againſt Moſes, 
ſaying, I/ho made thee a Fudge over ns * ? 


Merit, Integrity, and Abilities of the Perſons elected, as is too frequent- 
ly practiſed in theſe Days. For the firſt Conſideration among the Romans 
was, what Eſtate the Perſon to be appointed had: And hence 'tis, that 


Cicero, in an Oration againſt Mark Anthony, fays, That in the choice of 


a Judge, both the Fortune and Dignity of the Perſon ought to be well 
conſider'd. Yea, Aſconius informs us, that, according to the Pompeian 


Law, none could be elected Judges, but Perſons of the greateſt Eſtates : 


And hence Pliuy in his Proem to the 14th Book of his Natural Hiftory, 
makes this Complaint, 23. Afterwards, when Princes and States egan 
to make Conqueſts, and to grow rich and mighty, Poſterity ſmarted 
« thereby : For then Men began to chuſe a Senator for his Wealth, to 
% make a Judge for his Riches, and ſo on.” The ſecond Care, was the 
' Age of the Perſon to be choſen : For a Judge ought at the Time of his 
Election to be twenty five Years of Age at leaſt; and, according to Sue- 
tonius, Auguſtus would have his Judges to be two and thirty Years of age, 
and under this (I think) none could be choſen. And a third Qualifica- 
tion neceſſary to a Judge was, and (I hope) ſtill is, a ſufficient and 


thorough knowledge in the Laws, with which he has to do: for an illi- 


terate Judge, to whom a Cauſe is committed, may, by the Cie Law, 


be repell'd and ſet aſide by a Recuſation of him. But of this I ſhall diſ- 


courſe hereafter. 


H h h h | Ac- 


U 


: } Fx. cap. 2. 
Judges heretofore were not raſhly choſen without any regard had to the v. 14+ 
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1 Xs to 30.10. 


* Joh. cap. 
14. v. 6. 
7 Pfalm. 25. 


v. IO. 


Lib. z. 
Ep. 18. 
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According to the Inſtitution both of the ii and Cauon Law t, Judges 
ought to be ſo far from encouraging Suits, that they ought to interpoſe their 
g00d Offices and beſt Endeavours between the Parties Jitigant, in order 
to bring them to a good Agreement (if poſſible) pro bozo Pacis : And if 
the Parties ſhould be willing to adjuſt the Matter among themſelves with- 
out the aſſiſtance and mediation of the Judge, they ought not to be hin- 
dred ; nor ought Judges to exact or demand any thing from them on this 
account; nor even their Miniſters and Servants. Every Judge 1s faid to 
be God's Miniſter upon Earth, and, therefore, his Judgment is deem'd to 
proceed de vtu Dei: But nothing can proceed from thence but Truth 
and Juſtice; for God ſays, I am the May, the Truth, and the Life *. 
And again, *ris ſaid, T he Mays of the Lord are Mercy and Truth t, &c. 
Therefore, whilſt a Judge follows Truth and Zuftice, he is God's Mini- 
ſter ; but it he commits Injuſtice, he is the Devil's Servant, and not pro- 
perly a Judge: For he can be no longer called a Judge, according to 
Ca/ſiodors |, than he is deem'd to be a juſt Judge. Baldns ſays, that a 


Judge ought to have Duos Sales: the one called the Salt of Knowledee, 


and without this, he is ZFudex inftpicns ;, and the other, % Salt of Con- 
{cience, and without this, he is Zudex diabolicus. Yea, a Judge that acts 
coptrary to Jultice, is not only ſaid to be no Judge at all, but to be a Mad- 


man, and is reckon'd among brute Beaſts. For as Ariſtotle obſerves in his 


Pyliticks, that as Man under the Uſe and Enjoyment of the Law is the 
belt of all Animals; fo, being deſtitute of Law and Juſtice, he is the 


wWorſt of all living Creatures. 


T-D.. 2. f. 5. 


16. & 17. 


It has been already hinted, that there are two Species or Degrees of 
Judges, 2/5. an ordinary and a delegated Judge *. The firſt is he that has 
ordinary Juriſdiction, and receives his lawful Power and Commiſſion from 
the Emperor, or ſome other Sovereign Prince: And the ſecond is he that has 
a judicial Power and Authority of hearing and determining ſome certain 
Cauſes not in his own Right, but in virtue of a Commiſſion granted to him 
by ſome other Perſon. And hereunto we may add a ſub-de/egated Judge, 
to whom only ſome part of the meſne Proceſs in a Cauſe is committed in 


the ſecond Place by a delegated Judge, as Commiſſioners to receive and 


take an Anſwer, to examine Witneſſes and the like : But though a Sub- 
delegate is ſometimes a delegated Judge; yet being a Perſon to whom 
fome part of the meſne Proceſs is committed, he cannot, in this reſpect, 
be properly calld a delegated Judge, but an Auditor or Commiſſioner only. 
I ſay an ordinary Fudge, as when any Perſon preſides and is ſet over the 
entire and univerſal Juriſdition of any State, Province, or Country, and 
the like: for he is eo 7pſo deem'd to be created an ordinary Judge, in that 
an univerſality of Buſineſs is committed to him by one, that has the 
Power of committing, unleſs it be expreſly ſaid in his Commiſſion, 
That he makes him only his Delegate, or delegates Cauſes to him, and 


the like. A Judge, who may pronounce a Sentence either as an ordinary 


D. 3. 1. 16. 


|| X. 2. 2. 4. 


or as a delegated Judge, is, in a doubtful Caſe, preſumed to have pro- 
nounc'd the fame in the quality of an ordinary Judge. By the Cioi] Law f. 
an ordinary Judge cannot be recuſed by way of Exception, how ſuſpeQed 
ſocver he be; yet if he be a ſuſpected Judge, an Aſſeſſor or Co-adjutor 
{hall be aſſign'd him, and this Aſſeſſor ſhall ſee that all Judicial Proceed- 
ing go fairly on without ſuſpicion : But by the Caron Law jj, even an ordi- 


nary Judge may be recuſed; thougha Judge recuſed even by this laſt Law, 


cannot take cognizance of ſuch Recuſation; becauſe an exception of Suſpi- 
cion affects him much, provokes him to Anger and Reſentment, and ren- 
ders him uncapable of Judging; and, therefore, he ſhall not have cog- 
aizance either of the principal Matter, or of any Incident thereunto be- 

| longing, 
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longing, leſt he ſhould injure the Party recuſing him, to whom nothing 
can happen more grievous than to litigate under a ſuſpected Judge. _ 
No Perſon ought to be preferr'd and advanc'd to the Dignity of a Judge 

in his own Country,, unleſs it be by the expreſs Will and ſpecial Appoint- 
ment of the Prince, leſt he ſhould be induced to be partial in his Pro- 
ceedings either through Hatred or Affection: nor ought a Judge to take 
cognizance of that Cauſe, wherein he himſelf has been an Advocate, leſt 
Pride, or ſome other evil Paſſion, ſhould warp and byals his Judgment ; 
but in ſuch a Caſe, he ought to delegate the Cognizance thereof to ſome 
other Perſon. And as no one ought to be a Judge in his own proper 
Cauſe F, ſo neither ought he to be a Judge in the Cauſe of his Children, t C. 3. 5. r. 
Family, or Conſanguinity || : for natural Reaſon will not ſuffer a Father to || D. 2. 1. 10. 
be a Judge, unleſs it be in the private Affairs of his Family, wherein the 
Father may have the Son for a Judge, as the Son may have the Father. 
But a Judge may proceed and pronounce Sentence among his Conſanguini— 
ty of the ſame Degree. But here I ſpeak of an ordizary Judge, who 
cannot give Judgment in the Cauſe of his own Children, though a 4elc- 

ated Judge, in point of Law, is not forbid to be a Judge in the Cauſe of 
Dis Son, nor a Son to be a delegated Judge in the Cauſe of his Father; 
becauſe a delegated Judge may be recuſed primo Limine, at firſt ſettin 
forth in the Cauſe *&: and hence a Litigant may blame himſelf, if he does 
not recuſe the Father being made Judge in his Son's Cauſe, And, therefore, 
the Reaſon why an ordinary Judge is by the Civil Law expreſly forbidden 
to be a Judge in the Cauſe of his Children, is, becauſe by that Law he 
cannot be recuſed, how ſuſpected ſoever he be. But though no one is a 
fit and proper Judge in his own Cauſe (as aforeſaid) fo as to puniſh an In- 
jury done to himtelf in his private Capacity, which ought to be redreſs'd 
by a ſuperior Judge; yet even among inferior Judges, a Judge may, by 
his own proper Authority, puniſh an Injury done to his Juriſdiction, 
when the ſame is impeach'd and moleſted by any one: For regularly cis 
granted to every Judge to defend his own Juriſdiction by a Penal Judg- 
ment or Sentence, efpecially if the Injury be great and notorious +. h 

Thus alſo a Biſhop cannot take Cognizance in a civil and private Cauſe 
of a Biſhop, when cis peculiar to himſelf as a Biſhop ; but Arbitrators or | 
Umpires ought to be choſen for that End and Purpole ||. But if the Cauſe y ir. Q. 1.46. 
or Injury be of ſuch a Nature as concerns the Church committed to ſuch 
Biſhop's Care, he may, according to the Cauon Law, puniſh the ſame b 
his own proper Authority *; and in this Caſe, he does not become a Judge * 45 Diſt. 1 
in his own Cauſe, but in the Cauſe of the Church j. And this is true, 23: Qz4- 30- 
when the Matter in Controverſy belongs to the Church, and the adverſe 7h ag oo 
Party does not deny the ſame: For then a Biſhop may Excommunicate 

ſuch a notorious ſacrilegious Perſon ||, without being a Judge in his own || 2: Q. 5.16. 
Cauſe; and the Matter being notorious, he need not take any Cognizance 
thereof, but is rather an Executor than a Judge *. But it the adverſe Party. * vi. 5. 2.18 
denies the Matter, touching which the Action is commenced, to be a Mat- 
ter relating to the Church, by ſhewing ſome Cauſe why this Matter is 
doubtful ; as becauſe the Juriſdiction is diſputed, or that a Privilege of 
Exemption is produced : then (I fay) ſuch Perſon ſhall nor have Cogni- 

Zance of the Matter, but the Superior ſhall be the Judge thereof+. 


* D. 1. 22. 3, 


* | Jo 1. 10. : 


15 2. Jo - 


Yet #11.Q. 3.30, 


we ought to diſtinguiſh in this Caſe, 2/z. When the Diſpute or Action is 
touching the Affairs of his own Church, as about the Biſhop's own pro- 

per Table and the like: for if the Diſpute relates hereunto, he ſhall not be 

a Judge ||; for that it does not ſeem to be the Cauſe of the Church, but fr. 0-4 

the Biſhop's own proper Cauſe F. 24/y, When the Diſpute and Action is 4c. 3. 5. U. 

about ſome criminal Cauſe committed by the Biſhop himſelf, and then 


he 
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he cannot be a Judge, wherein he is ſaid to have committed a Crime, 
Bur if the Crime be committed againſt him as an Injury done to him, 
then he may, by his own proper Authority, puniſh it in his own proper 
Subjects, and even in extraneous Perſons (tho? the ſame only concerns the 
Biſhop's Perſon, and not the Church) it the Injury be notorious or other- 
wiſe manifeſt, ſince ſuch extraneous Perſons do offend in his Juriſdiction. 
* 11.Q. 2.2. But if the Injury be occult* and private, then he cannot puniſh it himſelf &, 
but ought to proſecute it before his Superior. But tho? he cannot in this 
Caſe puniſh ſuch a Perſon, yet he may impriſom him, and reſerve the 
i 23- Q:4-27- Cognizance of the Cauſe to his Succeſſor t. But an ordinary inferior Judge 
cannot by any means puniſh an Injury done to himſelf, but the ſuperior 
|| Arch. in e. Judge is to puniſh the ſame ||, becauſe an inferior Prelate may have an eaſy 
| LS r. Acceſs to the Biſhop who is near at hand. But 'tis not ſo in an Injury 
"i | done to a Biſhop or Superior, eſpecially by any one dwelling out of the 
= - Dioceſs, where recourſe cannot be had toany of rhe Dioceſs 1n reſpe& of 
the Offence, unleſs it be to him, I] have publiſh'd this Paragraph, though 
it has no relation to Engliſhmen, in order to ſhew the great Power of the 
Eccleſiaſticks, where the Papal Law governs. 
In a doubtful Caſe, when the Word Juden is /zzzply pronounced and 
made uſe of, it relates to a Secular, and not to an Eccleſiaſtical Judge : 
And for this Reaſon (perhaps) according to the Canoniſts, viz. Becauſe 
Eccleſiaſtical Judges are commonly in the Books of the Canon Law ſtiled 
Prelatcs, and have their Denomination from the Dignity and Prelacy . 
which they bear in the Church: As Archbiſhops, Biſhops, Abbots, and 
the like. Yet there is a Text in the Law that makes againſt this Opini- 
X. 2. 28.41. on * where only an Eccleſiaſtical, and not a Secular Judge is included un- 
der the Word Zxdex For if a Secular Judge was only comprehended, 
the Word Laicus in that Text would be vainly added. But in my Opi- 
nion, this ought to be meant and underſtood according to the ſubject Mat- 
ter treated of: For in Depoſitions touching Eccleliaſticals, Clerks are 
compriſed, unleſs the ſubject Matter perſuades otherwiſe; but, in Depo- | 
ſitions touching Seculars, only Seculars are included. | / 
A Tudge is a Perſon that preſides over Cauſes, and has the Determina- 
tion or Law-Suits between Litigants by way of a judicial Sentence, and 
may follow his own Conſcience, and Senſe of Matters, in the deciſion of 
a Cauſe, if he prejudices no one thereby ; eſpecially in a Caſe where the 
anch. Conſ Law is doubtful, and various Opinions do ariſe thereupon f: And if, by 
98 following one of theſe ſeveral Opinions, he has an eminent Doctor on his 
fide, he ſhall be excuſed from the Expences of Suit, and does not make 
the Suit his own. For he that gives a wrong Judgment by reaſon of a 
diverſity of Opinions among Lawyers, ſhall be pardon'd, or (at leaſt) 
| more gently puniſh'd than a Judge, who errs againſt a clear and evident 
| Gloſſ. in g. Law ||: For no Judge can plead Ignorance of Law as an excuſe for a wrong 
1-45 judgment *. I fay, in a variety of Opinions, where the Law is doubtful, 
| +55 2nd the Judge follows that of an eminent Doctor, he ſhall be excuſed 
from the Expences of Suit, and does not make the Suit his own: For 
the Judge ad Oucm in the Appeal, may embrace another of theſe Opini. 
ons; and yet the firſt Judge ſhall not be puniſh'd, ſince (perhaps) he may 
have follow'd the more equitable Opinion. But if a Judge maintains one 
Opinion at one Time, and a contrary Opinion at another Time, without 
cor recting and informing himſelf upon very ſubſtantial Principles, he ſhall 
render himſelf liable to Blame, tho (peradventure) in no wiſe obnoxious 
ro Puniſhment : For no Man is forbidden to change his Advice and 
Opinion for the better. By the Cuſton and Uſage of modern Times, 
a Judge does not make the Suit his own, by giving a wrong Judgment, 


unleſs - 


2 
* — — - +» 4 .- — — 
% _ —— —— — ä — 
* — — a _ - bf bay. — * _ * _ — - — > Le — 
n - : - o — yy 
: > * 2 — 2 = — = 
. A. 2 by; 22 * 1 — . - 1 2 
. — — * — nos ee re — 1 — . * — o 4 E g 
8 2 2 = —— * —— a - - . — 
— a — p a . 
„—T——T—T—T—— rg = > - 
- - — — — — — 


_ - — = _ 
= — — - - 
. BT -— 2 2 
— — —— v. . 


vy 


Parergon Juris Canonici Anglican. 313 
unleſs this be done thro? Fraud and Deceit “; as by Corruption, and the A 
like. Nor by the Law of Euglaud, will an Action lie againſt a Judge “ 
for what he does in his judicial Capacity, tho' he ſhould act erroneouſly; 
bur if he does any thing Injuriouſly or thro! Corruption, he may be com- 
pla in'd of to the King, in whoſe Name all Judgments at the Common 
Law here in Exgland are given; the Judges being delegated by him to 
do Juſtice. 

A Judge, who takes on himſelf the Cognizance of a Cauſe, and acts 
as a Deputy doing the Office of another Perſon, cannot in that Cauſe pro- 
nounce two different Sentences : For a delegated Judge may ſub delegate 
his Power and Office to his Collegue, and thus the Collegue proceeds in 
his own Name as a Delegate, and his Collegue's, as a Sub-delegate ; and 
thus he may, by a different Authority, proceed as one and the fame Per- 
ſon in the ſame Cauſe. And by the ſame Conſcience that he thinks an 
Thing to be juſt in his own Name, he ought to conceive the fame Thing 
to be juſt} in his Collegue or Con-dzlegate's Name. If there be ſeveral 
Judges in the ſame Cauſe, all of them have Juriſdiction 77 ſolidum, 


. tho? they have the Exerciſe of that Juriſdiction only ſeverally and in part: 


So that one or either of them may proceed, if the reſt of them will not 

or cannot be preſent. Sed de hoc quere. But if there be more Judges 

than one aſſign'd with a Clauſe of / non omnes, & c. one of them may 

certainly act and proceed without the other f: Tho? *ris otherwiſe, if this + X. i. 29. 21. 

Clauſe be not inſerted in the Commiſſion ; for then one cannot act on the 

Death or Abſence of his Collegue ||. D. 42. 1. 
Though a Judge ought to be courteous and eaſy of Acceſs, and may 39. Abb. in 

ſuffer the Litigants to come to his Houſe, yet he ought not go to the Houſe >. = 

of either of the Litigants for Entertainment and the like, leſt it ſhould © 

give Umbrage of his Partiality ; nor ought he to declare to the Parties in 

private, what Sentence he intends to pronounce ; eſpecially when the 

Perſon againſt whom he gives Judgment is able to raiſe a Clamour and 

Difficulty againſt the ſame. Nor ought a Judge, in taking cognizance of 

a Cauſe, to ſhew any Anger or Reſentment * againſt ſuch Perſons as he * rr. Q. 4. 

conceives to be his Enemies, nor to be prevailed on by the Tears and 67, 68, &. 

Prayers of calamitous Perſons, nor ought he to affect to he thought Good- 

natured or Moroſe, Merciful or Severe, but let him act with Calmneſs 5 

as the Law directs ]; and laſtly he ought not to do all that he may do in || P. 48. 19. 


aAqdauſe without being requeſted thereunto; but in all Cauſes to have a 


ſupreme Equity before his Eyes, which muſt be underſtood of ſuch Mat- 
ters as cannot be collected from the Laws chemſelves. A Judge cannot 
be ſaid to be without a Juriſdiction, ſince nothing can be ſaid ro be ad- 
judg'd by him, who wants a power of judging and declaring touching 
Right and Wrong: For if you take away the Foundation of his Power, 
viz. his Juriſdiction, whatever is built on his Judgment muſt fall to the 
Ground at once. The Authority of a Judge and a Teſtator is equal, or 
(at leaſt) alike *: And, therefore, an Argument from a judicial to a * Cc. 5. 52.2. 
teftamentary Act is valid. A Judge has juriſdiction over a Perſon that | 
is not truly ſubject to his Juriſdiction , in reſpect of a Crime committed + 6. Q. 3. 1, 
within the ſame, and may either condemn or acquit him upon hearing of 
the Evidence : And, in the like manner, he may either puniſh or acquit a 


' Delinquent that is ſubject to his Juriſdiction, for an Offence ſuppos'd or 


really committed out of his Territory, as well as a Pariſh- Prieſt may 
abſolve his Pariſhioner for an Offence done out of his Pariſh. 

A Judge, who has the cognizance of the prizcipal Cauſe, may alſo 
take cognizance of any Thing cident thereunto, tho? the Incident be || Paul. de 
ſuch, touching which, he cannot otherwiſe have cognizance principallyſſ: Cate in 
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And a Cauſe or Matter is ſaid to be an Incident, when it is not mov'd 
or commenc'd by way Action, but only by an Exception, Replication; 
and the like. Thus in a pecuniary Cauſe controverted before an inferior 
Tudge, ſuch Judge may try the State of the incident Matter, though he 
cannot try the principal Cauſe. Though a Preſumption lies in favour of 
a Judge, when he proceeds Judicially, that his Proceedings are accord- 
ing to Juſtice ;. yet *tis otherwiſe, if he ſhall proceed extra-juditially : 
and a Judge, by proceeding to an extra- judicial Act of Injuſtice, cannot 
any more proceed Judicially in that Cauſe, becauſe he has render'd him- 
ſelf ſuſpected therein, by acting as a private Man. 

I have ſaid before, that a Yge ought always to have a ſupreme Equi- 
ty before bis Eyes : But yet he ought not to recede and depart from writ- 
ten Laws on the account of unwritten Equity, unleſs it be through the 
Authority of him, to whom this alone belongs, viz. in order to limit 
and reſtrain a ſevere written Law: But a Judge may ſupply thoſe 
Things in Law, wherein the Advocates of the Parties are greatly defi- 
cient in their Informations : As when an Advocate makes Allegations or 


| Quotations of Law, which do not ſatisfy the Mind of the Judge, and the 


Judge himſelf remembers ſome Law or Statute which rightly determines 
the Queſtion, he may in ſuch a Caſe found his Sentence on ſuch a Law 
or Statute, and not judge herein ferundum allegata & probata ; and 
herein he ſhall not be ſaid to judge raſhly and of his own head. For 
though a Judge is bound to enquire into the Condition of a Cauſe by 7: 
formations (as the Civilians ſtile them) and to take the Advice of Ad- 
vocates thereon; yet he is not oblig'd to follow the ſame in ſuch a manner 


as to give entire Credit to them: And when he has ſatisfy'd his own 


+D.2.15, 8. 


13. 


* paul. de 


Caſtro in 


I. 2. c. 2. I. 
N. 3. 


Conſcience hereby, he may put an end to the Informations and Allega- 
tions of Advocates whenever he pleaſes. A Judge ought to take care 
and ſee, that all Solemnities of Law be obſerv'd +: but by a Conſent of 
en he may hear and determine Cauſes in a ſummary way of Pros 
ceeding. 

3 Judge, in pronouncing Sentence, ought to have a principal Re-. 

ard to Truth and Equity (as aforeſaid) always adhering thereunto, and 
Ne aha Quirks and Subtilties of the Law *: For tho'| theſe may 
ſometimes be tolerated in Pleading, yet in pronouncing of a Sentence 
and Judgment in Law, they ought to be entirely rejected and laid aſide. 
And as a Judge ought to labour and take pains in the ſearch after Truth 
(as Truth is his chief Concern) ſo when he has any Caſe of Difficulty be- 
tore him, he ought to conſult and adviſe with the tuperior Judge therein; 


and, not through a great Conceit and Opinion of his own Knowledge in 


J D. 42. 1. 
36. X. 1. 29. 


21. 


ſhall remark hereafter. A Judge may, according to the common Opi- 


ceed, and the diſſenting Judge ſhall be included t. A Judge of a foreign 


the Law, to deſpiſe the Advice of Men (perhaps) more learned and skil- 
ful therein than himſelf, In the Deciſion of Cauſes, he ought to obſerve 
and have a reſpect to the Statutes of the Place where a Contract is exe- 
cuted, or any other Matter done and tranſacted. And where there are 
many and ſeveral Judges appointed, they are all underſtood to pronounce 
Sentence and give Judgment in a Caule, it they are all preſent, though 
one of them ſhould diſſent thereunto: for if one of them ſhould ſwear, 
that the Matter does not thus appear to him ; yet the others may pro- 


Territory or Juriſdict ion, cannot regularly execute a Sentence pronounc'd 
by another Judge, unleſs it be at the requeſt of that Judge who pro- 
nounc'd the ſame: But this (I think) is limited in a twofold Reſpect, as I 


nion of the Doctors, take cognizance, about his own Juriſdiction, as 
often as the ſame is diſputed by the Parties cited by him; and examine, 
| | 5 : whether 
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whether he has Juriſdiction or not, that is to ſay, whether he be a com- 
petent Judge or not“: And if, on lawful Cognizance had touching this * 9, ;, +, 
Matter, he ſhould pronounce himſelf to be an incompetent Judge, e. 6 
yet he may condemn the Party caſt, in Expences of Suit, becauſe he 
is a competent Judge in reſpect of this Matter. And, therefore, if the 
Defendant, in the preſence of the Eccleliaſtical Judge, does, by way 
of Exception, aver ſuch a Cauſe to be of a fend! or ſecular Na- 
ture; the Ordinary, or Eccleſiaſtical Judge may take Copnizance 
touching the Truth of this Exception, gs. Whether the Cauſe be 
Feudal or Secular, or not; and if he finds it to be ſuch, he ought to pro- 
nounce himſelf to be an incompetent Judge, and to diſmiſs the Caule 
with Expences f. 

Tis a Rule in Law, that he, who acts and does a Thing by the Com- 
mand and Order of the Judge, does not ſeem to be 772 dolo, or guilty of 
any Malice, becauſe he ought to yield Obedience to the Judge's Com- 
mand || ; and ſuch a Neceſſity tolls a Prefumption of Malice and Deceit, || vi. de reg, 
and induces a contrary Preſumption, 0/2. That no ſuch Malice or Deceit Jur. 24. 
can be preſum'd. As for Example; If a Man, that has left a Deprſernm 
in my Hands, at the Time of his death, leaves four Heirs behind him, 
and 1 do, by the Judge's Order, reſtore this Depofiram to one of them; 

J fay, in this Caſe, I ſhall not be liable to the others by an Action ex 

Depoſito, becauſe all Preſumption of Fraud and Male-engine ccaſcs 

through the Authority of the Judge. And the ſame may be ſaid in re- 

{pe& of Mandataries, Executers and Apparitors, who execute judicial 

Precepts and Sentences legally decreed and pronounced *. But *tis ſaid by * C. ro. r, 

way of Objection hereunto, that he, who does any unlawful Act (tho? 5: Pd. ibi, 

by the Judge's Order) is not excuſed; yea, 'tis imputed to him as a 

Crime, if he does not reſiſt a Judge commanding an unlawful Thing to 

be done. As for Inſtance, If a Judge ſhould order a Man here in Zzg- 

land, to be put to the Rack, the Officer ought not only to diſobey, but 

even to reſiſt the Judge's Order; and, in ſuch a Caſe, according to the 

Civil Law, he is puniſhable for his Non-reſiftance, if ſuch Order extends 

to a Decurio, who ought not to be put to the Rack; And, therctore, 

we muſt diſtinguiſh whether the Judge's Precept be evidently contrary 

to Law, or according to Law; or whether in theſe two reſpects, the 

Matter be doubtful f. In the firſt Caſe certainly he ought not to obey ; i Dyn. in 
ea, he ought to reſiſt: for a Judge may be reſiſted by private Men, when * . P. 4. 
e acts contrary to Law. In the ſecond Cafe, the Officer is puniſhable 

for his Diſobedience. And in the third Caſe, he ought to obey the Judge 

in virtue of the Sentence or Precept of the Court ; ſince in a doubttul 

Caſe, there lies a Preſumption of Law in favour of ſuch Sentence or Pre- 

cept: And in this Caſe, the Perſon obeying the ſame, is not preſum'd to 

be guilty of any Malice and the like; but by his Obedience, he is exempt 

from all ſuſpicion of Male- practice |]. I| D. 36. 1. 

In Caſes not expreſly ſpecify'd in Law, a Judge ought always in inflift- 65. 2. 
ing Puniſhments to be inclin'd to the more humane and equitable Part ; 
and ſometimes, he may and ought, to detratt from the ſeverity of the 
Law, by receding from the Puniſhments appointed thereby, if a lawful 
Cauſe offers itſelt; as when there is a multitude of Delinquents in the 
Caſe; ſince a mult itude cannot be puniſh'd without great Scandal: and 
thus a Puniſhment inflicted by ſome Statute or Written-Law, may be 
moderated by the Judge upon good Cauſe aſſign'd. For tho? a Judge 
may not extend a Puniſhment beyond the Letter of the Law, yet he 
may mitigate the ſame according to the Equity of the Caſe; and if he 
cannot warrantably do this, he is to report the ſame to the Prince for his 
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Mercy. But where the Law appoints no Puniſhment at all, there the 
Judge may impoſe the ſame ad ſui Arbitrium ; becauſe, in Matters not 
determin'd by Law, recourſe is always had to the Will and Diſcretion of 
the Judge: and this proceeds not only in inflicting of Puniſhments, but 
in all other Matters not determin'd by Law, as here ſaid. In inflictin 
Puniſhments, a Judge ought to conſider, whether the Law has aſſign'd 
ſeveral Puniſhments for one and the ſame Crime, and then if all thoſe 
Puniſhments may concur, he ought to inflict them: But if they cannot 
all of them have a Concurrence, or if the Law ſpeaks alternatively, he 
ought then to follow the Diſtinction of the Gloſs, 27g. That they are 
either impos'd for the ſame Offence according to the Order and Diſpo- 
ſit ion of the ſame Law or Statute, and then they may all of them be in- 
flicted, if they may have a Concurrence, other wiſe not: For one Law 
often applies ſeveral Puniſhments in hatred and deteſtation of the Crime 
committed *, becauſe ſingle Puniſhments do nor ſeem ſufficient: And 
ſometimes there are various Puniſhments for the ſame Crime in divers 
Laws and Statutes. But more of this in another Place. But whenever 
a Judge inflias a Puniſhment arbitrarily, he ought to have a regard to 
the Perſons, Places, Cauſes, Times, Oc. having an Equity always in 
view. | 

A Judge has many Remedies againſt Diſobedient and Contumacious 
Perſons ; for he may on the Score of Contumacy, or for any other juſt 
Reaſon, according to the Ci Law, order the Doors of ſuch a Perſon's 
Houle to be ſhut up and ſeaPd f; and may not only mulct and fine Liti- 
gants, but even Advocates, Proctors, and Witneſſes themſelves, if they 
do not yield Obedience to his lawful Commands in Matters of Judicature, 


And on the Account of Contumacy he may deny Audience to the Con- 


tumacious Perſon, though he cannot thereupon condemn him in the whole 
Cauſe or Suit, unleſs it be as before obſerv'd under the Title of Coutu · 
Macy. | 

Though a ſecular Judge may in a Crime merely Eccleſiaſtical admi- 
niſter the ſecular Arm at the Requeſt of the Eccleſiaſtical Judge; yer, ac- 
cording to the Carorniſts, he ought not to intermeddle in the Cognizance 
of ſuch Crime, but only to execute the Sentence of the Ordinary ; for 
that he is no more (by their Law ) herein, than an Executioner of their 
Sentences : yet by the Civil Law, according to Bartolus Þ, and the re- 
ceived Opinion of all the Cioiliaus, *ris otherwiſe ; and that for theſe 
three Reaſons, 2g. Firſt, Becauſe a meer Executor has ſome kind of 
Cognizance in criminal Cauſes of a ſpiritual Nature, leſt he ſhould (ac- 
cording to Feliuus, the Abbot and others ||) execute the unjuſt Sentence 
of a Superior, and hereby render himſelf guilty of an irreparable Miſ- 
chief to ſome Perſon or other, 240% Becauſe Clergymen are on the 
ſcore of Hereſy even ſubject to the Juriſdiction of a Secular Judge *. 
And, 3dly, Becauſe when Hereticks are deliver'd over to be puniſh'd by 
the Secular Judge for a Relapſe into Hereſy, they are to be left entirely to 
him without any further Audience from the Eccleſiaſtical Judge F. Nay, 
ſo far does the Cauon Law carry this Matter of ſpiritual Juriſdiction, that 
an Eccleliaſtical Judge may compel a Secular Judge to ſurceaſe and de- 
{iſt from ſuch Things as are in contempt and deſpight of the Eccleſiaſt i- 
cal Juriſdiction ||, and oblige him to obſerve the Canons of the Church 
in reſpe& of Eccleſiaſtical Cauſes, under the Pain of an Eccleſiaſtical 
Cenſure for his Diſobedience*. And, moreover, he may, by that Law, 
inhibit a Secular Judge from proceeding in a Cauſe even between Laymen, 
when the Matter is before-hand depending in the Eccleſiaſtical Court. 
And a Secular Judge is bound to releaſe a Clerk or Religious Perſon (for 


there 
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there is in the Romiſh Church, a diſtinction between theſe Perſons) with- 
out the Precept of the Eccleſiaſtical Judge, or any Letters of Requeſt 
from him, tho? ſuch Perſon was condemn'd by the Secular Judge, before 
he became a Clerk or a Religious; becauſe the Execution of the Sen. 
tence in ſuch a Caſe 1 516 to the Eccleſiaſtical Judge t, and the Know- + Fed. de 
ledge of the Eccleſiaſtical Judge has the Force of Letters of Requeſt. Sen. Con!. 
But yet if the Sentence has paſs d in Rem Fudicaram, recourſe cannot“ 
be had to the Eccleſiaſtical Judge to ſtay Execution; unleſs it appears 
from the Party that ſuch Sentence is unjuſt, or the Injuſtice thereof is 
notorioully evident by other Means ||. An Eccleſiaſtical Judge, is made a || Alex.Conſ. 
Judge in reſpect of Laymen (fays the Cauon Law) whenever Laymen 149. N. 6: 
have a Cauſe in common with the Clergy : And no doubt in ſuch a Cate, 
the Eccleſiaſtical Judge will do the Layman Juſtice. The Cauoniſts have 
another Fetch to get Cauſes before the Eccleſiaſtical Judge, which other- 


| wiſe do not belong to his Cognizance, viz. by the Expolition of an Oath. 
But of this hereafter. 
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Of Juriſdictian, and the ſeveral Kinds thereof 


T Uriſdiftion, is a judicial Power and Authority given to a Perſon by 
the Publick for the fake of adminiſtring Juſtice by the Hearing and 
Examination of a judicial Cauſe, by pronouncing Sentence thereon, 
and by a decreeing of an Execution thereof f: or a Power and Authority f Barr. in 
introduced by publick Right for the Benefit of the Commonwealth, with E - Þ- 2-1: 
a Neceſſity of pronouncing Sentence according to Law, and of making 
Decrees according to Equity. Now this Power and Authority was firit 
introduced by the Publick, on common Conſent, for the good of the 
whole Community in general, and for the Advantage of every individu- 
al Member therein contain'd in particular: And if it be an ordinary 
Juriſdiction, it requires a Territory or Precin&t; bur if it be a delegated 
Juriſdiction, then rhe Power is radicated and grounded on the Com- 
miſſion of the Perſon only, that delegates the ſame *. I ſhall here, „it, “ x. 5. 5.9. 
treat of the ſeveral ſpecies of Juriſdiction in general. 24%, I ſhall con- 
ſider its various Effects. And, /aftly, I ſhall make ſome neceſſary Ob- 
ſervations thereon, | 
Now, according to the Cjoil Law, there are three Species of Ju- 
riſdiction. The firſt is in Latin called Huperium merum t; the ſecond 
is ſtiled Imperinm mixtum; and the third is term'd {ample Jurifdic- 
tion f. The firſt is the Power of the Sword, and the Authority of ex- f D. 2. 1. 3. 
ecut ing publick Puniſhments ; and, according to Bartolus, may be de- 
fin'd to be that JuriſdiQtion, which is diſcharg'd by the noble Office of the 
Judge, or by way of Accuſation; and is ever exerciſed for the publick 
Wealth. And in this Senſe thereof, we may alſo reckon the Buſineſs of 
making Laws to be a matter aver; Imperii. Therefore, this firſt Spccies 
of Juriſdiction is abſolutely plac'd in the Prince or Sovereign Magiſtrate, 
whether he be a Temporal or Spiritual Magiſtrate: And from hence is 
derived the Power of Legitimation, Reſtitution 772 integrum on mere 
Grace, the Power of taking away another's Right by way of Forfeiture, 
or for ſome very reaſonable Cauſe, rhe Power of reſtoring a Man to his 
| Kkkk Credit 
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Credit and Reputation again after he has been pronounc'd Infamous: 
and many other things of the like Nature, which we here in England 
ſtile the Prince's Prerogative. For by the Ciel Law, the Prince or Su- 
preme Magiſtrate may proceed in Judgment wirhout obſerving any Form 
or Order of Law; his Preſence alone ſupplying all Defects and Forms of 
Law, and the like. Theſe Matters are ſaid to be Matters ſummi mers 
Tmperii, of the higheſt Juriſdiction; becauſe this averum Imperium has 
ſeveral degrees of Power veſted in it. And as Juriſdiction comprehends 
Matters both of an arduous and light Importance, as may appear from 
the degrees of Puniſhments inflicted thereby; ſo, according to this 
Theſes, it is either granted fully and abſolutely, or elſe by way of Limita- 
tion and Reſtriction. A full and abſolute Juriſdiction, is that which is 
eicher from itſelf, or elſe from the Grant and Favour of the Prince, or 
ſome other Sovereign Power, extended to a full and entire Cognizance of 
any Cauſe whatever: And this kind of Juriſdition, in its own nature, 
chiefly belongs to Kings, Princes, and ſome Dukes having no immediate 
Superior. A reſtrain'd and limited Juriſdiction, is that which is not full 
and abſolute, but of a mix'd and limited nature: And this kind of Ju- 
riſdiction, is that Power which is deriv'd from the Prince's Authority, 
without having the Cognizance of all Cauſes committed to it ; but has 
that Power and Authority, which the Sovereign Prince alone, or ſome 
other Superior Magiſtrate has (by way of Delegation) conferr'd on any 
one either plenarily or with ſome Limitation and Reſtriction. So that 
as Judges are diſtiuguiſh'd in a rwofold manner, 27g. into ordinary and 
delegated Judges, fo likewiſe is Juriſdict ion divided in the fame manner, 

Secondly, 1 call that by the Name of ixtum Imperium, which, tho? 
exerciſed by the oble Office of the Judge alſo, yet it only reſpects the 
Advantage of private and particular Men *. And hereunto we may refer 
thofe Matters which are of a goluntary Juriſdiction, as the Probat of 
Wills, granting of Adminiſtrations, Viſitations, Inſtitut ions, and ſuch 
like Matters as are diſpatch'd ſub qud dam officis Excellentia, but yet 
without any Act ion or jadicial Proceſs annex'd to them. As for Exam- 
ple, the admitting of a Perſon to an Eccleſiaſtical Living upon an extra- 
judicial Examination of him, and ſometimes without any ſuch Exami— 
nation; Reſtitution in ite rum, on an extra- judicial hearing of a Cauſe; 
the granting of Sequeſtrations unto vacant Benefices: which are all Mat- 
ters of coluntary Juriſdiction, and require no judicial Cognizance of 
the Cauſe. This kind of Juriſdiction is in Latin ſtiled mixtum Imperi- 
umu, in reſpect of the zoble Office of the Judge; and in ſome meaſure 
differs from the former, and is join'd with the enſuing Species of Ju- 
ridition in reſpect of ſome Cognizance had in the Cauſe, and in regard 
ot the private Advantage of ſome particular Men. And therefore truly, 
to this kind of Juriſdiction, by the Cjoz] Law, there belongs the 
Aſſignment of Guardians to Pupils, the inflicting of all ſuch grievous 
Puniſhments as are not Capital : For Mutilations, Relegations, and the 
like ſevere Corrections do hereunto belong; and theſe things Judges 
may diſpatch in virtue of their aoble Office. . 

Thirdly, Simple Juriſdiction is that which only reſpe&s civil Matters, 
and is a Power introduced by publick Authority, with a Neceſſity of 
judging and determining Law. Suits according to a Sentence of Law in 
Affairs of a private nature f: As It accrues to all inferior Judges, it ought 
to be exercis'd (as the Civilians ſay) officio Fudicis Mercenario. For 
1. inferior Judges have only the Cognizances of light and trivial Offences, 

(by our common Lawyers) called Treſpaſſes, and not of ſuch Crimes 
as Kings and Princes fit in Judgment on: And ſuch Things as are the Ob- 


ject 
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jet of /mple Juriſdid ion, the Judge may diſpatch by his ercenary 
Office, becauſe they only tend to the Good of the Community in a pri- 
vate manner. So chat under this Species of Juriſdict ion conſiſt all civil 
or pecuniary Cauſes commenc'd in ſecular Courts of Judicature by the 
means of Actions at Law *, and Spiritual Cauſes of a private Nature, rg © 
begun in Eccleſiaſtical Courts. Sometimes this kind of Juriſdiction is _ 3 
of a larger extent in point of Territory; extending itſelf to tlie whole 
Body of the State; and ſometimes 'tis limited to a certain Province or 
Place thereof, and after a certain manner ; as it happens by Cuſtom and 
Preſcription in Towns and Villages 4, Gc. | | + Nov. 15. 

The Imperium merum (according to Bartolns) has fix degrees. The © 
firſt, which is tiled Imperium Maximum, being that which is employ'd 
in the general making of Laws for the whole Community ; and this 
Power belongs to the Prince or Legiſlative Authority alone. In Roe 
it formerly belong'd to the Senate, and even to the Pretoria Pretett : 
But by the Lex Regia, it was transferr'd on the Emperors. The mo. 
dern Poctors ſay, that it belongs to this firſt degree of Power to create 
Notaries, to confilcate Delinquents Goods and Eſtates, and to convene 
General Councils: but, according to the Canoniſts, rhe Emperor cannot 
do this laſt Act; they aſcribing the ſole Power hereof to the Pope and 
his Cardinals. But ſome will have it, that all theſe Things are reſerv'd to 
the Prince alone by way of Prerogative: But I cannot agree with them; 
becauſe heretofore, general Laws were made by ſuch as had not the 
Power of the Sword; as by the Roman People, when a Law was pro— 
mulgated at the Interrogation of the Conſul. Thus the Prætors, Ediles 
and Senators might make general Laws, tho' the Senate had not the 
Power of Judging. Tis now well known that the People make Statutes, 
tho' they have not the Cognizance of thoſe Statutes in a jydicial manner, 
but the Cognizance thereof is lodged with the Judges elected, as it is 
here in England: I ſhall here forbear to diſcourſe of the other five 
degrees of ere Juriſdiction, as they are diltinguiſh'd into Maus, Mag- 
num, Minimum, Minus and Paroum being of little Importance to 
the Matter in hand, and very tedious to tlie Reader. Wheretore, I ſhall 
in the next Place, proceed to ſpeak of Juriſdiction as before divided into 
ordinary and delegated Juriſdiction in a more particular manner, 

Now ordinary Juriſdiction, is that which arifes to any one, either 

y the means of ſome Written-Law, or Hereditary-Right, or elſe by the 

way of Cuſtom or Privilege; or, thirdly, is that which is conferr'd 
on any one by the Grace and Favour of the Prince or State whereunto 
he belongs || : For J have already obſerv'd, that ordinary juriſdiction ac- I Bart. in 
crues to a Perſon three ſeveral ways, viz. By Law, Cuſtom and Royal & . ot 
Donation. A Biſhop's Vicar-General, or Principal Official or Chancellor * 
here in Eugland, has ordinary Juriſdiction ; and, holding the ſame 
Conſiſtory with the Biſhop himſelf, it cannot be appealed from the 
Chancellor or Vicar-General to the Biſhop : For a Juriſdiction may be in 
a Perſon without the Exerciſe thereof, as it is here in the Biſhop. In a 
Cauſe of Hereſy, the Biſhop of the Dioceſs has ordinary Juriſdiction 
over the Perſons of ſuch as are in an exempt or peculiar Juriſdiction ; be- 
cauſe the Cognizance of Hereſy, and the Puniſhment thereof, belongs tothe 
Biſhop alone. But the Text in Lynwood * ſeems to impugn this Opinion Lib. 5. 
of the Doctors, ſaying, That a Biſhop has only a Juriſdiction elegated Lo 9a 
to him by Law, and not an ordinary Juriſdiction in a Cauſe of Hereſi ; 
againſt Perſons exempt : which leads me, ſecondly, to ſpeak of a delega- + Hott. in 
ted Juriſdiction. C. 9. X. 5. 74 
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Now a delegated Juriſdiction, is that which a Man has not in his 
own proper Right, but only in the Right of another ſuperior to him, 972. 
ſuch a Tariſdi&ion as the Prince or Sovereign Power gives him for a 
Time only; ſometimes with a full, and ſometimes with a limited Com- 
miſſion; And it expires uſually on the Death of the Perſon, that de- 
legates him f. But the juriſdiction of a delegated Judge, before whom 
Iftue has been join'd, does not expire by the Death of him who grant- 
ed ſuch Commiſhon or Delegation to him: yet if the Judge, who de- 
legates another, dies before Iſſue join'd, the Perſon delegated ought 
not to proceed in virtue of ſuch Delegation or Commiſſion, according 
to the Doctrine of the Cjoi/ Law; but (I think) this to be no good Opi- 
nion by the Canon Law. For if a delegated Judge has cited a Perſon to ap- 
pear in his Court before the Death of the Perſon that delegated him, ſuch 
a Citation perpetuates the Juriſdiction j. A certain Cauſe was committed 
to a delegated Judge, who thereupon immediately cited the Parties to 
appear, but Suit was not conteſted till after the Death of the Perſon 
that delegated him: And the Queſtion was, Whether the delegated 
Judge might afterwards proceed in the Canſe ? And hereunto it was an- 
ſwer'd, That a Citation being ſerv'd and executed, the Cauſe or Buſi- 
neſs was in ſome meaſure begun, and therefore he might lawfully pro- 
ceed in the Caule; eſpecially, if the delegated Judge was not certain of 
the Death of the Perion that delegated Pie: For to perpetuate a Juriſ- 
diction, 'tis not entirely neceſſary that Conteſtation of Suit ſhould be 
made before the Death of the Perſon that delegates another ; nor is it 
neceſſary to perpetuate a Juriſdiction (I think) that a Citation ſhould be 
ſerv'd on the Party to be cited; but *tis enough if it be decreed and 
emitted by the Judge. And the Juriſdiction of a delegated Judge, al- 
ſo expires immediately after a definitive Sentence is demanded to Execu- 
tion, if ſuch Delegation or Commiſſion be only ſpecial to that particu- 
lar Cauſe : but 'tis otherwiſe, if it has a general Reſpect to all Cauſes 
and Perſons within his Territory; as in the Caſe of a Biſhop's Chancellor, 
or an Archdeacon's Official. 

A Delegation is a Committing of one or more Cauſes to be judicially 
heard and determin'd by him or them to whom ſuch Commiſſion of De- 


3. legacy is granted, either by the Prince, or ſome ordinary Judge“: And 


as the efficient Cauſe thereof is the Will and Conſent of the Prince, or 
ſuch ordinary Judge added to the Conſent of him unto whom ſuch a 


„Delegation is made f; fo the Perſon delegating, and the Perſon delega- 
ted, are the Subject of ſuch a Delegation. In reſpect of the Perſon de- 


legated, *cis neceſſary that he ſhould be a Freedman of good Wit and 
Judgment, skilful in the Law, and of a legal Age: and in Eccleſiaſtical 
Cauſes, according to the Papal Law, he ought to be an Eccleſiaſtical Per- 
ſen, ſubject to the Juriſdiction of the Perſon delegating ; becauſe he that 
is not of ſuch Juriſdiction, cannot be afſign'd a Delegate againſt his 
Will. In reſpect of an Eccleſiaſtical Perſon, the Canon Law diſtinguiſhes : 


For it ſays, That a Delegation is made either by the Pope himſelf, or elſe 


* X.1.29.41- 
|| Can. 127. 


* X. 1. 29, 
41. 


by his Legate, or laſtly, by ſome Biſhop. If it be made by a Biſhop, 
then a ſluple Clerk is enough, provided he be well vers'd and skill'd in 
the Laws, and qualify'd (as aforeſaid) in reſpe& of Age: and in this 
laſt Caſe, according to the Papal Law, twenty Years of age is deem'd 
ſufficient *, tho' King James's Canons || require the Perſon to be twenty 
ſix Years of age at leaſt, But if the Parties conſent to a Perſon of 
eighteen Years of age, or if the Prince ſhall aſſign ſuch a Delegate, the 
Delegation is valid *: but if he be delegated by the Pope or his Legate, 
then 'tis neceſſary for him to be a Perſon veſted with ſome Digaity, or 

| (at 
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(at leaſt) be a Canon of ſome Cathedral Church. There are ſomie Per- 
ſons, to whom the Law forbids a Delegation to be made, either in re- 
ſpect of Nature, or elſe in reſpect of Manners. In reſpe& of Nature, a 
Man that is Deaf, Dumb, perpetually Mad, and a Perſon under the 
Age of Puberty ; becauſe he wants a good Judgment and Underſtanding *. X. r. 2g. 


In reſpe& of Manners, Women and Bondmen cannot be Delegates; not AY . 
that they want Judgment, but becauſe it is a receiv'd Rule in Law, that 26.8 


they ought not to be admitted into Civil Offices and Employ ments f. t X. 2. 27. 


And the Law likewiſe forbids Infamous Perſons to be Judges or Dele- g 33-Q. 5+ 


gates, and (among the Rozwans) ſuch as were expell'd the Senate. 
By the Cioil Law, an ordinary Judge cannot delegate thoſe Things 


which are matters of ere or mix' d Juriſdiction ||; but *tis otherwiſe by ID. 1. al. 1. 


the Canon Law; becauſe, as this laſt is practis'd in Popih Countries, a * * 
Biſhop has a he. Juriſdiction, and the Power meri & mixti Impe- 
rii, as *tis ſaid the Biſhop of Durham had antiently here in England. 
But even in Popiſh Countries, a Biſhop cannot exerciſe theſe Matters in 


his own proper Perſon * ; and, therefore, he is -obliged to delegare the * X. 3: 50. | 


Exerciſe of this Juriſdiction to another T. The Form of the Delegation Þ* 2 
is the Tenor of the Commiſſion itſelf ; which is diverſity'd according to 
the Condition and Quality of the Cauſes, Clauſes,. and Perſons therein 
concern'd. For either the whole Buſineſs itſelf is delegated, or elſe only 
ſome Part of the Cauſe in controverſy, as the beginning, middle, or end 
thereof is committed to one or ſeveral Judges with this additional 
Clauſe, viz. Onod ſi non omnes; or elſe unto two only, with a Clauſe of 
Cuod fi ambo, &'c. or with a Clauſe of Appellatione remotd, Gc. or elle 
it is delegated only for a certain Time, or in a certain Place, and the like. 
But if no certain Form has been preſcrib'd, or no certain Clauſe added in 
the Letters Commiſſional, then the common Form of Law is to be ob- 
ſerv'd ||, A Juriſdiction founded upon former Letters Commiſſional ex. Mx. 1. 29. 
pires, and is gone, ipſo facto, by a ſecond Commiſſion granted: And if 3 & 25. 
a JuriſdiQion be given to a Judge or other Perſon in reſpect of Quality, 

ſuch Juriſdiction vaniſbes and diſappears pro tunc, if ſuch a Quality be 

deny'd inthe Judge. But whenever the Cauſe or Quality is deny'd, the 

Judge, to found his Juriſdiction, may take Cognizance of ſuch Cauſe or 
Quality, in order to ſee whether he has Juriſdiction or not: But the ſole 
Negation of a Cauſe or Quality, which gives Juriſdiction, does not en- 
tirely exclude the Juriſdiction, but only hinders and impeaches the Pro- 

ceſs on the Principal Matter in ſuch a manner, as that the Defendant is 

not bound to give an Anſwer to the Plaintiff's Libel, unleſs a ſummary 
Cognizance be firſt had touching the incident Matter, 278. touching 

the Cauſe or Quality, which gives a JuriſdiQtion, in order to ſee whe- 

ther the Matter be of a Civil or Eccleſiaſtical Nature, and the like. So 

that if a Perſon of a foreign Juriſdiction, ſhall on a Citation appear and 
alledge, That he has made no Contract, or committed any Crime within 

the Territory where he is cited, it ought in the firſt Place to be diſcuſs'd 

in a ſummary way, and ſeen whether he has made ſuch Contract, or com- 

mitted any Crime therein, without any Prejudice to the principal Mat. 

ter in Suit: And if it appears, that he has contracted or offended there, 
it may be afterwards proceeded in the principal Cauſe. Note, Particu- 
lar Juriſdict ions are not to be ſupported by Implications and Intendments 
of Law, but ought to be expreſly founded: And, in proving a Juriſ- 
dition, ſingle Witneſſes are ſufficient to eſtabliſh the ſame by their 
Evidence, A JuriſdiQion is either ſſmply committed againit ſome Perſons, 
and ſuch is a delegated Juriſdiction; or elſe tis ordain'd in reſpect of ſome 
Place or Territory, and then tis call'd an ordiuaty Juriſdiction. 4 
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By a ſimple Commiſſion or Delegation of a Cauſe, a delegated. Judge 
may decree Monitions and Citations, and puniſh the Party cited for his 
Contumacy, if he does not appear according to the Citation, tho? the 
Letters Commiſſional do not expreſly give him that Power, and the 


Cauſe be only /imply delegated to him“: For, the Cauſe being com- 


mitted to him, he has a plenary Power thereby of doing all things 
which are known to belong to the Cognizance of that Caufe I. If a 
Cauſe be only /zply delegated to two or more Perſons, each of them 
may make a Sub-delegate, that is to ſay, he may commit his Power to 
his fellow Judge, or to another Perſon ||, if he pleaſes, tho? this be not 
inſerted in the Commiſſion, 972. That ove of them may proceed therein 
without the other, as I have already remembred. And if a Cauſe be 
committed to three Delegates or more, with a Clauſe (in the Commiſſion) 
of quod fi non omnes, Cc. that is to ſay, if all of them cannot be pre- 


29. ſent; jet let two of them execute the Commiſſion notwithſtanding *. 


* Paul de 
Caſtr. in |. 
74. D. 5. 1. 


3. Q. 


12, 13, 14, 


* 15. 


| 3- Q: 6. 
18. 


* Ar 4, 


416. Q. 1. 
10. 


1 fay in this Caſe, if the Defendant has been only cited by two of them, 
he is not of neceſſity bound to appear, becauſe all three of them ought 
to be mention'd in the Citation, tho? they were not all preſent at the de- 
creeing thereof f. But if a Cauſe be /ezyply delegated to two Perſons, the 
Sentence of one of them is not valid withoutthe expreſs Concurrence 
of the other ||. | | 

A delegated Juriſdiction may be prorogued by tacit Conſent of Parties 
de Re ad Reus, and from Time to Time; but for a /ocal Prorogation 
thereof, the expreſs Conſent of Parties is required: for a Perſon delega- 
ted ro take Cognizance of Cauſes in one Dioceſs, cannot take Cognizarice 


thereof out of ſuch Diogeſs without the expreſs Conſent of Parties. If a 


Cauſe be delegated or committed to be decided within a certain Day pre- 
fix'd, ſuch Commiſſion or Delegation ceaſes and expires by a Lapſe of 
the Day pretix*d, unleſs the ſame be prorogued by the common Conſent 
of all Parties therein concern'd. For a gelegated Juriſdiction is not ex- 
tended beyond what is contain'd in the Commiſſion of the Perſon dele- 
gating the ſame: And, therefore, if the Judge proceeds on other Mat- 
ters, he may be contradicted and appeald from; but if there be no Ap- 
peal, the Judgment or Sentence which is founded on a foreign Plea is 
valid. Tho' no one ought regularly to be judged out of his own proper 
Juriſdiction +; yet if a Perſon commits a Crime out of his own proper 
Juriſdiction, he {hall be puniſh'd where he commits the Crime ||: for a 
Crime committed out of a Man's own Juriſdiction, induces a Juriſ- 
diction over an extraneous Perſon; for the Cauſe ſhall be there heard and 
try'd, where the Crime was committed *. | 

A Juritdiction has a twofold Object, oz. the Agent and the Patient. 
In reſpect of the Agent, the Juriſdiction is placed in the Judge, who 


acts and adminiſters Juſtice; as a Kingdom is placed in a King, who go- 


verns the ſame : But in reſpect of the Patient, it reſides in the Perſons, 
againſt or in favour of whom the Law is given. In the Roman Church, 
Abbots are forbidden to uſurp that Juriſdict ion which belongs to ſimple 
Clerks and Biſhops, and which concerns the Cure of Souls f: Nor can 
Women, according to the Civil or Cauon Law, have the exerciſe of Ju- 
riſd ict ion, unleſs it be in reſpect of ſome Dignity which they have; be- 
caule they cannot, thro? their great Modeſty and the Imbecillity of their 
Nature, diſcharge the Office of a Man||: Yet if a Dignity, with a 
Jurildiction annex'd to it, devolves to a Woman by Law, ſhe may ex- 
erciſe the ſame; and diſcharge the Office of a Man. As for Inſtance, in 
a Woman to whom a Kingdom devolves for want of Male Heirs thereun- 
to: But the Sa/ick Law, as receiv'd in France, forbids this there, By 


the 
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the Canon Law (I grant) an Abbeſs may have Epiſcopal Jarifition *: «X. 1. 33. 12. 
And tho? ſhe cannot of her ſelf excommunicate, yet ſhe may implore the 
Office of the ſuperior Judge, that he would excommunitate fuch Perfons _ 
as ſhew Diſobedience to her f. For an Inferior having Juriſdiction, in im- 4 Dd. in 
portant Caſes, may have Recourſe to the /7c-7/ Superior or Ordinary, and © 
implore him to demand his Sentence to Execution, by compelling fuch as?“ 
are Subject to ſuch inferior Judge ro obey him: And in this Matter, a 
Biſhop is oblig'd to a ſſiſt a Lady Abbels ||, | pq. ut ſup 

According to Baldus, all Power and JuriſdiQtion is derived from the 
Prince or Emperor; and as it deſcends from him to his inferior Magiltrates, 
ſo it returns to him again: Wherefore, a Perſon inferior to a Sovereign 
Prince, is not preſum'd in Monarchies to have any Juriſditien or Com- 
mand over others; becaule all Juriſdiction is lodged with the Sovereign 
Power; and if the Office of a Judge be a publick and not a private 
Office, then no one inferior to the ſovereign Power can aſſume the 
Rights of Magiſtracy and Juriſdiction to himſelf, but ought to be made 
a Magiſtrate and a Judge by the Prince himſelf, Therefore, he that 
avouches a Juriſdiction to be given to him, ought to prove the tame ; 
becauſe Juriſdiction is a matter of Fact, and Facts themſelves are nor 
preſum'd, but ought to be prov'd. And hence Pris, that Juriſdiction is a 
certain Quality, which is not a Man's by Nature, but fo ariſing to one as 
it does not accrue to another; and for this Reaſon likewiſe it ought to be 
prov'd. Therefore, whoever ayers himſelf to have a Jurildiction, whe- 
ther it be an ordinary or a delegated Juriſdiction, ought to prove it. 
Now this is prov'd it by Inveſtitare, wherchy the Perſon ſhows, that 
he has a Mannor or Lordſhip granted him with 7zriſdictiona! Aurhari- 
ty. 2dly, Tis prov'd from the Letters or Inſtrument of his Commiſſion, 
which Commiſſional Letters ſuch Magiſtrate onghr to preſent and exhi- 
bit upon his immediate entrance into any Town, City, Province and the 
like, where he has Juriſdiction; commanding the fame to be publiſh'qd 
in the uſual Places for ſo doing, according to the Advice of Hui , * ml. 5. 
Speculator t, and others. But this is otherwiſe, if the ordinary ſuriſ Ce. 
diction of ſuch Magiſtrate has been already made publick cither by In— 3 
veſtitures or open Commiſſions : For then this Juriſdiction is, for the fu. pereſt. verſ. 
ture, preſumed; and, it being once manifeltly known to the Province, ““ 
Sc. *tis not neceſſary to prove the ſame again. And in this Senſe we Wir 
ought to underſtand Baldus, ſay ing, that a Perſon is preſum'd to have |, 1 22. 
ordinary Juriſdiction, when he has been already polſeſs'd of the Admi- C. 1. 3. 
niſtration thereof in a publick manner. For when a Judge has been 
once admitted as ſuch, he is preſum'd to be ſuch as long as the Time of 
his Office laſts. And if ſuch Judge ſhall happen to be in a Place or Pro- 
vince wherein his Juriſdiction is not notorious in this manner, and a 
Party ſhall upon a Non-conftat deny the fame, he may (according to 
Vantins*) prove it by common Fame and Opinion, 2%, This is other. . d 
wiſe when a Sentence has been pronounced by ſuch a Judge againſt a bu T. 
Perſon preſent, and not in Terms oppoling the fame. For in ſuch a Caſe Quib. mod. 
a Juriſdiction is preſum'd ; and therefore, the o74s 1 is Incum- 8 
bent on him (according to Partolus |}, Innocent, and others) that avers 3 Jul. 2. 
the contrary: Becauſe the Perſon, againſt whom the Sentence is pro. P. 4. 5. N. 7. 
nounced, has brought this Miſchief on himſelf by his own Conſent and 4445 
Silence, and a Preſumption likewiſe lies for the Matter itſelf adjudged. 31. X. f. 29. 
3dly, "Is otherwiſe, when the Suit has been conteſted by the Partieg in c. 3. X. 5: 
themſelves: For, according to Iunocentius *, no Credit is given to a Per- in e. z. 
ſon, aſſerting ex- Poſt facto, That ſuch a one is no competent Judge, X. 5. 31. 
but 
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but he muſt prove the ſame, ſince a Man cannot reprobate and difallow 
of what he has once approv'd. | 
There is one kind of Juriſdiction in Temporals and Spirituals, which 
is ſtiled oofuntary, as I have before hinted ; and another, which is term'd 
contentious Juriſdiction. FYoluntary Juriſdiction, is that which does in a 
great meaſure depend on the meer Will and Pleaſure of the Superior ; and, 
therefore, 'tis not neceſſary, that it ſhould be executed with a ſolemnity 
*D. 1.16.2. of Judicature *, the Judge litting on the Bench, (57. fo that thoſe things are 
ſaid to be matters of oo{urtary Juriſdiction, which the Parties do of 
their own Will and Choice, without any Neceſſity and Diſpute at Law. 
But thoſe Things are ſaid to be the Object of contentions Juriſdiction, 
which are tranſacted in Courts of Judicature, and which are rendred 
valid by Compulſion. 
There is alſo another Diviſion of Juriſdiction, 2/2. into Gigi and 
Eccleſiaſtical: the laſt of which was originally in the whole Church, till 
in after Ages, Biſhops got the upper hand of the People, and placed 
them in the Seat of Power by the Grant of Chriſtian Emperors, For 
tho? the chief Buſineſs of Biſhops is to inſtruct their Flock in the 
Word of God, and to give a good example of Life; yet ſince all Men 
will not be obedient to the Word, nor brought by the Perſuaſion there- 
of to good Nurture, nor kept in Order; and, the Eminence of the De- 
gree wherein Biſhops are placed, being not ſufficient to keep the People 
in Obedience without ſome Power and Juriſdiction: Therefore ſuch of 
+C.1.4 the Roman Emperors as profeſs'd. Chriſtianity, aſſign'd + certain peculiar 
per tor. juriſdict ions Eccleſiaſtical unto Biſhops over Perſons and Cauſes Eccle- 
ſiaſtical, ſuch as concern'd the Soul of Man, or appertain'd to any chari- 
table Uſe; and over the Laity, as far as the Laity themſelves have been 
content to ſubmit themſelves to their Government, g. as far as it con- 
cerns the Health of their Souls, or the outward Government of the 
Church in Things decent or comely, or it concerns poor and miſerable 
| Perſons: And in all theſe Things a Biſhop was antiently to perform 
double Faith and Sanctity; fir/?, that of an uncorrupt Judge; and, 
ſecondly, that of a holy Biſhop. And as a Biſhop or Metropolitan, was 
not to intermeddle with the Juriſdiction of another Biſhop without his 
9. Q 3. 3. Knowledge and Conſent * : So a Patriarch or Primate, according to the 
+9. Q- 3.8. Canon Law t, has not immediate Juriſdiction over Biſhops, but only over 
Archbiſhops, as will be remembred under the Title of Patriarchs, Go. 
The Church has Juriſdiction in divers Crimes, as Sacrilege, Uſury, Per- 
jury, Inceſt, Adultery, Fornication, Hereſy, Schiſm, Simony, Drunken- 
= Blaſphemy, Gc. as I have and ſhall ſhew under their reſpective 
Heads. But if the Eccleſiaſtical Court exceeds its Juriſdiction by pro- 
ceeding in Matters not within its reach, the Proceedings are null and 
void: for if a Court has not Juriſdiction of the Cauſe, all is void; but 
other Faults only render the Proceedings voidable: yet if the Juri 
diction of a Court be once admitted by the Defendant's Pleading, as 


Jo . 4.12, ſurely it is; it is then too late to object againſt the ſame, and to pray a 


Prohibition; for Eccleſiaſtical Courts here in England are to be kept 
within the Limits of their own Juriſdiction by Prohibitions from the 
King's Temporal Courts. If a Judge has not Juriſdiction prima facie, 
cis neceſſary in the firſt place (unleſs it be in ſome certain Caſes) for the 
Perſon commencing the Suit before ſuch a Judge, to ſet forth and prove 
that the Cauſe begun before him, is of ſuch a Nature of which he has 
* Juriſdiction. For in ſuch Matters as give Juriſdiction to a Judge, the 
Proof of ſuch Juriſdiction is of neceſſity required i principio Judicii, o- 
therwiſe the Proceſs is null and void. Though 
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Though an Eccleſiaſtical Juriſdiction cannot be demis*d or let to Farm 
under a certain yearly Rent; yet if a Perſon having ſuch Juriſdiction 
ſhould allot a certain Sum of Money to another Perſon for his Salary, in 
ſuch a manner as that his Deputy or Official ſhould hecome accountable 
to him for the whole Profits of the Juriſdiction, ſuch an Allocation is 
lawful *, becauſe he does not hereby demiſe and let the fame unto Farm: * 12. O. 
But if a Perſon having Juriſdiction ſhall delegate the fame unto another . & 66. 
in ſuch a manner as that (rhe Perſon delegated paying him a certain 24 
Rent or Portion of Money out of the ſame) he may retain the reſidue 
of the Profits to himſelf pro labore ſuo; this (I ſay) is not lawful for him 
to do (tho? too frequently practis d) becauſe it is a plain letting to Farm, 
and the Perſon receiving the Rent or Money in ſuch a manner, hall, by 
the Canon Law, be depriv'd of his Office, and for ever be remov'd from 
being a Clerk +; that is to ſay, he ſhall ſuffer Depoſition, ſince ſpiritual t Hott. in 
Offices by that Law, oughr not be purchaſed or fold for a yearly Rent, it © X 5. # 
being a kind of Simony. And the Perſon likewiſe who commits or de- my 
legates an Eccleſiaſtical Juriſdiation in ſuch an odious manner, thall loſe 
his Office during Life. | 
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Of Kindred ; and the ſeveral Diviſions, De- 
grees, and Diſtinttions thereof, &C. 


8 IN CE no Student in the Law ought to be ignorant of fo uſeful a 
\ ) Part of Knowledge as that of Kindred, and of the ſeveral Degrees 
and Diſtinctions thereof“; and this upon many Accounts, as it concerns * P. 28. 10. 
Matrimony, Guardianſhip, Succeſſion unto Inteſtates Tiſtates, and the like: 16. 
I ſhali, therefore, under this Title treat of Kindred according to its feve- 
ral Degrees, Branches and Diſtinctions. Now thoſe Perſons are in Latin 
uſually ſtiled Cognati, or Kindred in Hugliſh, that are by Birth deſcend- 
ed from one and the ſame common Stock,; that is toſay (according to Mo- 
deſtinus) communiter natit, or (as Ulpian has it) guaſt ex uno nati ; +D. TRE 
and having, as it were, but one common Beginning. And tho? the Law 41. 
of the twelve Tables ſtiles them Agrati, yet, by the Roman Law, there 
is this difference between the Audi and Cognati : the firſt being ſuch as 
are of kin by the Father's fide, and deſcended from the ſame Family; 
whereas the latter, which by that Law are never called Aenuati, arc 
ſuch as are ally'd to each other by the Mother's fide. But waving this 
Diſtinction, as it is now taken away by the modern Law ||, as well in Nor. 118, 
' reſpect of Guardianſhip, as in point of Succeſſion to Inteſtates Eſtates. .d 
I ſhall here diſcourſe of Kindred as it is a Proximity of Blood, which 
renders ſeveral Marriages, that are otherwiſe in their Nature lawful, 
both impious and diſallowable between certain Perſons; both the Law as 
well as Nature itſelf abhorring ſuch Conjunctions. 

But though, according to the proper Senſe of the Word Kindred, it 
only denotes and includes ſuch Perſons as are deſcended from the ſame 
common Stock “; yet by Marriage we have divided Kindred into what * Pl. ut ſupr. 
we call Conſanguinity and Afinity; and make Kindred to lignify a cer- 
tain Body of Perſons, that are ally'd unto each other either by Blood or by 
Marriage. The firſt we ſtile in Latin Conſanguinei, as being of the ſame 
Blood; and the latter we term 4fſizcs. So that as Conlanguinity is the 
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joining together of ſeveral Perſons by Blood; ſo Affuity is a Civil 
Bond of Perſons, that are ally'd unto each by Marriage or Eſpouſals; 
according to the Canon Law. That which I here call a civil Bond, 
Azo and Claviſins do both of them term Proximity. I call it a co 
Bond, becauſe lawful Marriage cannot be contracted between Perſons 
forbidden by the Law to marry each other; and I call it a Baud, becauſe 
Perſons are join'd together in one Body by Affinity. And laſtly, I have 
added the Word Eſpouſals; becauſe, by the Civil and Canon Law, there is 
and may be a good Affinity between Perſons betrothed only. Now all the 
Kindred of the Husband and Wife (in reſpect of Marriage) being thus 
join'd together, they are in Latin ſtiled Aſines, becauſe theſe two Re- 
lations, which are diſtinct in regard of each other, are by Marriage uni- 
ted together, and approach each other ad finem cognationts, on the 
Verge of Kindred. And though it is often ſaid, that there is no room 
for Affinity without 1 yet both Accurſius and Pa. 
Hormitau on the Civil and Canon Law, do each of them hold, that 
Affinity may be contracted in Bar to Mattimony without ſuch a Con- 
tract, tho? not in reſpect of other matters. jet 

In propriety of Speech, only Brothers and Siſters are ſaid to he of the 
Conſanguinity, when they are deſcended from the ſame Father; and fur. 
ther, thoſe of the Conſanguinity are not reckon'd, according to Alox- 
ander f. But, according to Baldns||l, Barbatia*, and the reſt of the 
Doctors, the Conſanguinity, in ſtrictneſs of Speech; not only extends it 
ſelf to Brothers and Siſters, but to all in the collateral Line. And Alex- 
ander himſelf confeſſes; that the Word Conſanguineus, in the common 
uſage of Speech, is ſtretch'd to every one ally d by Blood even beyond 
the ſecond Degree t, as the Canoniſts ſay; that is, beyond Brothers and 
Siſters. But (I think) that Perſons of kin by Blood on the Mother's 
ſide, as well as thoſe on the Father's, may very well be call'd Conſan- 


U D. 29.2. guinei, and the Law ſufficiently juſtifies the ſame |, as well as the com- 
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mon way of Speech, which ought always to be regarded *, Conſangui- 
nity has many Privileges and Operations in Law, which are too numerous 
to be here ſpecify*'d; as a Kinſman, by Blood, may converſe with an ex- 
communicated Perſon of the ſame Relation without incurring Excommu- 
nication, which no other Perſon but ſuch a Kinſman can dot: And by the 
Civil Law, ſuch a Kinſman may be an Advocate for his Kindred by Blood, 
even againſt the State, which no other Perſon can, according to Specu- 
/ator, touching Advocates ||; and ſuch a Perſon receiving his baniſh'd 
Kindred is puniſh'd in a more gentle manner, than if he had entertdin'd 
„a baniſh'd Stranger f, &c. The Proof of Conſanguinity, as it ariſes from 
the Procreation or Propagation of Mankind, which we in other Terms 
call Hliation, is a matter of equal Difficulty with Hliation itſelf, be- 
cauſe this is an Act of Secrecy, and does not (as the Doctors obſerve ) 
fall under our corporeal Senſes: And, therefore, it may be proved by 
Fame, Conjectures, and Preſumptions ; eſpecially, if ſuch Conſan- 
guinity be antient and immemorial. According to Alexanier, the Term 
of fifty ſix Years may in this reſpect be ſaid to be Tempus antiquum || ; 
becauſe, thro' the ſhortneſs of human Life, an Act done before ſuch a 
number of Years, cannot eaſily be prov'd by Men ſurviving ſuch a term 
of Years, which in ſome Countries ſeldom happens. But if Conſangui- 
nity or Affinity, which admits of the ſame Proof with the former, has 
been ſo lately contracted, as that it does not exceed the Memory of Man, 
then publick Voice and Fame is not ſufficient to prove the ſame, but 
ſome Overt- act ought to be prov'd together wich ſuch Fame; as the cal- 
ling a Man by the Name of Father, Son, Brother, Confin, 2 

: | | tke, 
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like *. And Inſtruments and Deeds are alſo a concurrent Evidence,“ Bait. in 


together with a publick Fame, to prove Conſanguinity or Affinity, * 


tho? ſuch Conſanguinity or Affinity be only mention'd therein by way of 9. C. 9. 1. 


Enunciation. 
The Kindred is diſtinguiſh'd by Lines or Limits, ©/z. either by the 


* 
Right Line or the Collateral t. The Rieht Line is of Parents and their t D. 38. 10, 


Children, computing by Aſcendants and Deſcendants. The Cyllateral 
Line is between Brothers and Siſters, and the reſt of the Kindred among 
themſelves. For when the Queſtion is ask'd, How ſuch Perſons are of 
kin? you muſt aſcend to the Stock from whence both Parties ſprang, and 
deſcend Collaterally and Obliquely, to find out the Degrees. Now a 
Line is nothing elſe but a Collection of Perſons deſcending from the 
ſame Stock, containing the Degrees, and diſtinguiſhing the ſeveral Rela- 
tions of Kindred. And as Degrees are diſtinguiſh'd by Lines in order to 
number the ſame, ſo are Lines diſtinguiſh'd by Degrees. Therefore I 
ſhall in the next Place conſider, after what manner the Degrees of Kin- 
dred ought to be reckon'd. And to do this, we mult firſt obſerve, that 
there is one kind of Kindred reckon'd upwards, and another reckon'd 
downwards in the Right Line; and a third kind, which is reckon'd 
Collaterally, or (as we ſay) ex Tranſvorſo. The ſuperior Kindred in the 
Right Line, is that of Parents, and this is reckon'd upwards: And the 
inferior Kindred in the ſame Line is that of Children, which is always 
reckon'd downwards. And that which is reckon'd Collaterally or Tranſ- 
verſly, is that of Brothers and Siſters, as aforeſaid, and of ſuch as are 
born from them; and likewiſe Uncles and Aunts by the Father's ſide, 
and the fame by the Mother's. Both the upper and lower Kindred be- 
gins from the firſt Degree; but that which is reckon'd ex Tranſoerſo, - 
or the Collateral Kindred, begins from the ſecond Degree. Jn the firſt 
Degree upwards we may reckon the Father and Mother, and downwards 


the Son and Daughter ||. In the ſecond Degree upwards are the Grand- MD. 38. 1 
father and Grandmother, and downwards the Grandſon and Grandaugh- 
ter: But in the Collateral Line, are the Brother and Siſter f. In the #5SeR. 13. 


third Degree upwards are the Great Grandfather and Great Grandmother, © | 
and downwards is the Great Grandſon and Great Grandaughter: And in 
the Collateral Line, the Brother and Siſters Children; and likewiſe the 


Uncle and Aunt both by the Father and Mother's ſide *. - The Uncle by - Sed. 14. 


the Father's ſide, is the Father's Brother, and is in Gree ſtiled ea d.. 
and the Uncle by the Mother, is the Mother's Brother, and in the ſame 
Language is properly term'd vids; and each of theſe is, in that Tongue, 
promiſcuouſly calld ef, but in the Latin, Patruus and Avunculus. 
The Amita, is the Aunt by the Father's ſide, or the Father's Siſter ; and 
the Matertera is the Aunt by the Mother's ſide, or the Mother's Siſter. 
The firſt Degree only contains four Perſons, 218. the Father, Mother, 
Son and Daughter. But the ſecond Degree comprehends Twelve ; the 
third Degree Thirty two; the fourth Degree includes Eighty Perſons; 
the fifth Degree takes in one Hundred and eighty four ; the ſixth Degree 
four Hundred and forty eight; and the ſeventh Degree contains one 
Thouſand and twenty four Perſons 4. It is not to be expected, that 1 


ſhould here give the Reader a Nomenclature, or the diſtin Names of 1514. 3, 


theſe Relations within the compaſs of my preſent Deſign : But *ris enough 
for me to refer him to the Text in the Law, and to his own Conſidera- 


tion. By the Civil Law there are no Degrees in reſpect of Aftmiity \\ : U D. 38. 10. 

But by the Canon Law, they are computed after the ſame manner as the * 5 

Degrees of r are“. Touching the way and manner of x. 4. 
de 


computing theſe, 


before the Title of Degrees in this Work f. But 18 & 1 


muſt? Pag. 209. 
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+35. Q. 5-2 Mult (notwirhſtanding) here take notice, that the Canon Law * agrees 
| with the Civil Law, in reckoning Degrees in Reſpect of the Right Line, 
tho there is a Diſagreement between theſe two Laws in reſpect of the 
| Collateral Lines, in that the Canon Law ſtops in its Computation at the 
common Stock: for which ſee Page 209, and the Jitlè above quoted. 
The Common Law of England computes the Degrees of Kindred ac- 


0 1. cording to the Cauon Law f. 
nit. 24. a. 


Of the Knights Templars, Hoſpitallers, &c. 


HERE were heretofore ſeveral Perſons, who, according to the 
| Farce of thoſe Times, were ſtiled ſacred Knights; and, theſe aſ- 
ſembling themſelves together into divers Bodies, upon a pretended ac- 
count of Religion, were incorporated for this End, tho' they never de- 
ſign'd the Means to come at it. Some of which Corporations or Colle- 
ges are now taken away, and others of them are (till extant and ſub- 

fiſting. And tho' the Inſtitution and Foundation of theſe Knights was 

at firſt from very ſmall Beginnings, yet it afterwards, in proceſs of time, 

arrived to great Wealth and Riches in the World. For about the Year of 

our Lord 1099, when the Chriſtians re- poſſeſs'd themſelves of Fernſa- 

lem, there were then at Feruſalem ſeveral Chriſtians called the Latins, 

who obtain'd a Grant from the Saracens, having the Government there- 

of, that they might have Houſes near our Lord's Sepulcher : and, in 
purſuance of this Grant, they built a Religious Houſe in Honour of the 

Virgin Mary, call'd the Latiz Abbey. And the Duty and Office of the 

Abbot, was to receive and entertain all ſuch Strangers as came thither on 

the Score of Religion; provided, they were of the Latin Church: A 

noble Stratagem of the Biſhop of Rome, to get Foot ing in the Faſter: 
Countries! Hereunto there was aftetwards added the Abbey of St. Mary 
Mazdalene, being allo another Religious Houſe, which was for the Re- 

ception of Women, that Chriſtians might come together there and pro— 

pagate their Species, But the Number of Pilgrims increasd ſo faſt 

hereupon, that theſe Religious Houſes were not ſufficieent for their Re- 

ception, and, therefore, they built another Hoſpital or Houſe of Enter- 

tainment, which they dedicated to God by the Name and Title of St. 70h 

the Baptiſts Hoſpital: And over this Houſe they ſet one Prefect or Go- 

vernor for the Rule thereof, according to Polyd. Virgil, de rerum Inven- 

Lib. 3. c. 5. Tori bug. And out of theſe ſeveral Houſes, have ſince proceeded divers 

N Families or Orders of Knighthood bearing the Croſs: For from their 

Example, ſeveral other ſuperſtitious Perſons have mark'd themſelves with 
the Croſs, in order to perform the ſame Military Service in the Cauſe of 

Religion. 7 

Gui. Tyrius in the ſecond Book of his Hiſtory of the Holy War (as 

it is called) writes; That the Chriſtians alſo built a Temple at Fernſa- 

lem on the Permiſſion of the Arabians, after the Ruin of the Temple by 
Cuſdroas King of Perfaa, which (he ſays) was extant even in his Time: 

For this Co/droas, about the Year 610, in the Time of the Emperor 

Heraclius, took Feruſalem and a great Part of Aſia, and laid the ſame 
waſte tothe ground. After this the Arabian Power diſplay'd itſelf apace 

and 
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and got ground in the Eaſt, under the Command of Foray the Son of 
Cora, and the Author of rhe Mahometan Religion; who, having again 
depopulated all Paleſtine, Syria, and Damaſcus, now left Feruſalent 
% its Ruins to be govern'd by his own Laws, and tributary to him; 
£19119, the Chriltians a Power to rebuild their Temple in the Place where 
„ ee, when it was deſtroy'd by Titus Yeſpaſian, and to enjoy their 
win Ailigion, To this Temple, Revenues were aſſign'd; and ſuch 
8:1ghts as came thither as Pilgrims to viſit the Holy Sepulcher, were 
be the Government and Contervation thereof, according to Pal 
A m:ilins, in the fifth Book of his Hiſtory, But the Order of the 
nuts Templars was not then founded, (as ſome will have it) but by 
din the fourth King of Zeruſalem, about rhe Beginning of the 
Century“; and were appointed for the Defence of that City, A. P. 1118; 
214 the wafe Convoy of all ſuch as went thither. At which Time ſeve- 
rai Ver tons of Quality, and of the Order of Knighthood, devoting them- 
ſelves to the Service of the Church, and to live after the manner of Ca- 
nons Regular, in Chaſtity and Obedience towards their Superior, and 
without any ſuch Thing as Property, profeſs'd themſelves of a Religious 
Order. And whereas they had no Habitation, Baldwin granted them 
that part of his Palace, which was near the aforeſaid Temple, and like- 
wiſe Proviſion and temporal Eſtates in perpetuity to live on. The 
Templar Canons alſo granted them a certain Piece of Ground near the 
Temple and Palace to build on. Afterwards by the Pious Bounty of 
Princes, as Piety went in thoſe Days, they were diſpers'd into all Parts 
of Chriſtendom, and richly endow'd with large Poſſeſſions, which made 
them degenerate very much from their firſt Inſtitution, and become exe- 
crably vicious: For which reaſon all Chriſtian Princes did combine to— 
gether to ſeize and apprehend them, and to turn them out of their 
Order and Eſtates, the French King being the foremoſt in this Deſign, 
becauſe (as is pretended) he had Thoughts of making one of his Sons 
King of Jeruſalem, and getting their Revenues for him. Their Accuſa- 
tion was brought to the Council at Y7enza, and they were condemn'd to 
be rooted out and aboliſh'd, as is evident from the condemnatory Sen- 
tence againſt them in the Bull of Pope Clement the Vth. wherein we 
meet with theſe Words, viz. Cuanquam de Jure poſſumns, tamen ad 
Plenitudinem poteſtatis dictum ordinem reprobamns t. And then their 4A. P. 1312. 
Eſtates were given to the Huſpitallers; of which by and by. King 
Richarà II. ſoon after his Coronation, did at once Arreſt all the Knights 
Templars throughout Eugland, committing them to Priſon, according to 
the Example given him by the French King, For the firſt nine Years 
after their Inſtitution they were modeſt and humble, wearing a Secular 
Habit, and cloathed in a Charity Dreſs. But, in the ninth Year, at the 
Council of Crefſy in France, they had a Rule and a white Garment or 
Robes aſſign'd them; and by the Order of Pope Honorius, and Stephen 
Patriarch of Feruſalem, their number was greatly increas'd. And in the 
Papacy of Eugene, not only the Knights, but alſo the inferior Friars, which 
were called their Servants or Eſquires, began to wear Croſſes of red Cloth 
on their white Mantles or Gowns. See Jyrius his Hiſtory of the Holy 
War, which was written under Baldwin the Vth. about the Year 1180. || Lib. 12. 
Pope Alexander the Third, in a Decretal of his, tiles theſe Templars by P. 7: 
the Name of Religious and Hoſpitaller Friars, ſay ing, they had ſome 
Churches ſubject to them pleno Jure, and others for Inſtitution wherein- | 
to they were to pray the Biſhop's Authority . This Order of Templars * x. ;. 33. 
was approv'd of in Italy by Pope Innocent i III. who was elected to 5: 3: 
the Papacy Auno Dom. 1198. Platina in the Life of Pope Clement V. & * 16 
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ſays, That the Order of theſe fighting Friars was demoliſh'd on the 
account of conſpiring and joining with the Saracezs againſt Chriſtianity : 
And the Abbot of Ur/pergh will have it, that their Deſtruction was 
owing to their Treachery in betraying the Emperor Frederick the Second ; 
rho' Gagrints affirms, That it was for betraying Lewzs King of France, 
being ill- affected to the French Nation. But whatever the Occaſion was, 
Albericus de Roſate ſays, That Pope Clement was reſolv'd ro extirpate 
the Race of them ; and, therefore, though he could not deſtroy the Order 
vid Fuſtitie; yet he wow'd do it vid Expedicntie, left his dear Son 
the French King ſhould be offended. Yet Hermannus will have it, that 
they were falſly accus'd of Hereſy by the ſaid Pope, in order ro oblige the 
French King Xx. 

But the Number of Pilgrims to the Holy Sepulcher increaſing ſo faſt 
in thoſe Times of Darkneſs, a Hoſpital was built near the Temple of 
Jeruſalem (as I have already obſerv'd) ſtiled by the Name and Title of 
St. John's Hoſpital, which was for the Reception of all ſuch Pilgrims the 
Abbeys could not contain, Wherefore tor the Miniſtry of this Houſe, di- 
vers Noblemen on a ſuppos'd Principle of Piety devoted themſelves hereun- 
to; and were as a Guard to the Pilgrims, to defend them from the Incur- 
ſions of the Saracens and other Robbers. Theſe Knights or Champions 
for the Church, renouncing and laying aſide all manner of Property, as the 
Templars did in the Beginning, proteſſed a folemn Vow of Poverty, Cha- 
{tity and Obedience. Therefore, on the ſcore of their firſt Vow, they could 
have no ſuch Thing as Property, but were to receive a certain Main- 
tenance during Life from the Revenues of the Hoſpital, whereunto they 
did belong. On the Account of their Vow of Chaſtity, they were nearly 
related to Eccleſiaſticks; and, therefore, they could not take a Wife, ac- 


_ cording to the Statutes of the ſaid Hoſpital: And Pope Alexander III. 


X. 3.3% 8. 


NX. 4. 33. 
11. Gloſs. 
ibi. X. 3. 30. 


8 


when he did forbid them Marriage, ſtiled them by the Title of the Friars 
of St. John of Jeruſalem; and their Head he term'd a Prior f. And Pope 
Innocent III. gave them the ſame Style or Title l. But yet they were not 
Eccleſiaſtical Perſons, ſince they might freely, and by Profeſſion, bear 
Arms in defence of the Chriſtian Faith againſt the Saracens, after the 
Example of the Maccabees ; which Clergy men are not allow'd by the Ca- 
uon Law to do. And tho? theſe Hoſpitaller Knights ought not to become 
Prieſts according to their Order; yet we find in a Letter wrote to them 
by Pope Honorius the Third, That he fays he had heard their Prior 
ought to be a Presbyter. Pope Alexander, in a Conſtitution made b 

him during his Papacy, ſtiles the Templars by the Name of Hoſpitaller 
Friars (as aforeſaid) but ſurely theſe were two diſtinct Orders. The 
chief Reaſon why 1 have here troubled the Reader with an account ot 
theſe Religious Knights, 1s, becauſe we have frequent mention made of 


them in our Books of the Commor as well as the Canon Law; and that 


WEL. 


both the Knights Templars and Hoſpitallers were diſcharged from the 
Payment of Tithes in reſpect of their Eſtates which they held in their 
own Hands: which they could not have been, if they had not been 
deem'd Eccleſiaſtical Perſons. The Corporation and Order of Hoſpital- 
lers here in England was diſſolved by a ſpecial Act made in the thirty 
ſecond of Henry VIII. Chap. 24. by which their Poſſeſſions were given to 
the King, with all the Privileges and Immunities thereunto belonging. 
And thus I have done with them, till I come to diſcourſe of Tithes here- 
after, under the Title of Tithes. 


Of 


Of a Lapſe or Devolution, and how it accrues. 


A Lapſe, by the Canon Law ſtiled a Pevolution, is a transferring 


"A (by Forfeiture) of that Right and Power, which a Perſon has to 
preſent or collate to a vacant Benefice, from one Perſon to another, by 
Reaſon of ſome Ac or Negligence in the Perſon that is veſted with ſuch 
Right and Power *: for if the Perſon, ro whom ſuch Right of Preſenta— 
tion or Collation belongs, does not preſent or collate thereunto within the 
Space of half a Year, the Power of preſenting or collating thereunto 
devolves to the next immediate Superior by way of Lapſe or Forfeiture, 
and ſhall not return to the inferior Perſon again for that Turn; becauſe 

the Nature of a Lapſe or Devolution, is, that an Eccleſiaſtical Benefice be- 
ing thus devolv'd by the Neglect or Omiſſion of the Patron to preſent to 
a Church within ſix Months after Voidance, it ſhall not revert again to 
him for that Turn f. By the Canon Law, a Lapſe or Devolution may hap- 
pen two ſeveral ways, and on a twofold Account. As t, when the 
Perſon that is thus depriv'd of his Right of electing, preſenting, or col- 
lating to a Benefice, has elected, preſented, or collated ſome very unfit and 
diſqualify'd Perton ||, And ſecondly, When he has not diſcharged the Duty 
of his Truſt within a certain time preſcrib'd by the Law for that end and 
purpoſe*: for, he that abuſes the Truſt and Power granted him, ought 


to lole the ſame F, A Lapſe happens not only by the Patron's being privy. 
unto ſuch Voidance, bur alſo by his Ignorance thereof; except only ”: 


where ſuch Voidance is made by Relignation or Deprivation of the for- 
mer Incumbent : In which two Caſes the Biſhop ought to give Notice or 
Intimation thereof to the Patron, that he may preſent another Clerk, 


before ſuch Lapſe or Devolution can happen. And thus a Lapſe is alſo 


an Act and Office of Truſt repos'd by Law in the Ordinary, Metropoli— 
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* KX. 1. 6. 9. 
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tan, and (with us here in England) in the laſt Place reſerv'd unto the 


King; and the Title by a Lapſe is rather an Act of Adminiſtration than 
of Intereſt: But the Patron's Title continues againſt the Ordinary, and 
even againſt the King himſelf, till the Lapſe is executed by Plenarty. 


If the Ordinary dies after a Lapſe happens, his Executor ſhall not have 


it; but the King ſhall preſent in virtue of his Prerogative, though ir has 
been a Queſtion among ſome, whether the King or Metropolitan ſhall 
have it. But if the Patron preſents, and his Clerk be inſtituted, and re- 
mains without InduCtion for eighteen Months, the King {hall not preſent 
upon him by virtue of a Lapſe, as he may do upon a direct Patronage 
accruing to him, by having the Guardianſhip of the Temporalties, or by 
the Ward of his Tenants Heirs after Inſtitution, and before Induction. 
For the King cannot have a Lapſe, but where the Ordinary might have 
had it before him. 

Now, according to Hobart, the Ordinary, or he that is to beſtow the 
Benefice by way of Lapſe, is as it were a Negotiorum Geſtor, or a kind 
of an Attorney made fo by the Law to do that for the Patron, which he 
would himſelf (perhaps) have done, as ſuppos'd, if there had not been 
ſome Lett or Impediment that prevented him : And a Collation thus, is 


in Right of the Patron and for his Turn. In Albany, and the Biſhop | Hob. Rep. 
, | | of P-. 154+ 
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of St. Aſaph's Caſe, it was reſolv'd and agreed unto by the whole 
Court; That, in the Computation of the ſix Months, in reſpect of a 
Lapſe on notice given, the Reckoning ought not to be according to the 
Calendar, as January, February, and ſo on; but according to the Num- 
ber of particular Days, by allowing twenty eight Days to every Month: 
which I take to be a wrong Judgment, becauſe the Law ſays zempus 
ſemeſtre ft. But in Catesbie's Caſe, the Time of Lapſe was adjudg'd ac. 
cording to the Computation of Calendar Months, and not according to 
the Computation of twenty eight Days to the Month. And it was ad- 
judg'd in the Caſe of Molineuæ, that if the Patron preſents, and the 
Ordinary refuſes, he ought to give notice to the Perſon of the Patron 
thereof, if he be reſident within the County; and if not, then at the 
Church irſelf, which is become void : for ſufficient notice ought to be 
given after ſuch a Refuſal, and not as in the Caſe of the ſaid Albany, 
when the Church became void the 14th of March, and 4/barny pre- 
ſented the 13th of Auguſt, and the 29th of Augulſt the ſix Months expir'd : 
yet the Biſhop did nor give Notice to the Patron till the th of September 
of his Refuſal, and the 14th of September he collated. And it was ad- 
judg'd not to be Notice, by reaſon of the great Delay of twenty two 
Days between the time of the Preſentation tendred, and Notice given. 
All the Doctors do agree, that a Lapſe or Devolution was introduced as 
a Puniſhment for Negligence ll, as a Judge may be depriv'd of his Office 
for Negligence, and another ſubſtituted. 

By a Canon of the fourth Council of Lateran, it was decreed, That 
Eccleſiaſtical Prebends, and all other Offices in any Church, ſhould not 
continue long vacant, but the ſame ſhouid be filled up within ſix Months, 
and conferr'd on ſuch Perſons as are fitly qualify'd for the Adminiſtration 
thereof“. But yet this Council decreed nothing in derogation of any 
ſhorter term of Time, in reſpect of filling up ſuch Eccleſiattical Livings as 
were to be diſpos'd of, and filled by ſome ſpecial Law within a leſſer Time; 


but leaves them to remain in their antient State. And by this Council, 


X. 3 38. 27. 


X. 3. 8. 6. 
3 Jo 19. 
C. un. 


| IX. 3. 8. 12+ 


[| > i I, 6. 41. 


50. Diſt. 11. 
vi. 1. 6. 6. 
Dd. ibi. 


JK. 3. 4. 11. 


per Effect, if no legal Impediment happens to hinder the Perſon from 


a Lay man was to make his Preſentation to a vacant Church within four 
Months +, and a Clerk that had the Right of Patronage or Election, was 
to do the ſame within ſix Months||, otherwiſe the Right of collating 
thereunto did devolve to the Biſhop, or the next immediate Superior *. 
Bur in reſpect of the greater Benefices and Dignities in the Church, as 
Biſhopricks, Archbiſhopricks, and the like 4, they ought to be full of 
a Paſtor within three Months after every Vacancy, under pain of a Devo- 
lucion ||, as aforeſaid: And thus, upon the Lapſe of every three or ſix 
Months, according to the Natute of the Benefice, a Devolution was 
made from one Superior to another till the Church was full, and the 
Right of Devolution commenc'd immediately from the Lapſe of ſuch 
Term. But tho? no other Reaſon can be given why this Council limited 
the term of ſix Months unto ordinary Collators, than that it fo pleas'd 
the Law- makers; yet ſome will have it, that it was founded upon a Law 
in Pope Gregory's Decretals, whereby Archbiſhops and Biſhops are bound 
to viſit their Provinces and Dioceſſes, (at leaſt) once a Year *: And, 


therefore, as they may in their ſemeſtral Viſitations inform themſelves 


touching ſuch Churches as are become void, this Council thought this a 
ſufficient time to convict any Perſon of Negligence in point of preſenting 
to Livings, eſpecially ſince a Benefice becomes void by ſix Months Non-Re- 
ſidence thereon f. And this term of ſix Months, and every other given 
to elect, preſent, or collate to a Benefice, ſhall begin to be reckon'd from 
the Time of a true Preſumption of ſuch Vacancy, and ſhall have its pro- 


dif- 
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diſcharging the Duty of his Truſt ||: For as negligent Perſons have nol x. 3. 8. 2 & 
Relief in Law, ſo it is fit that Perſons who are hindred by a Neceſſity of? * 


trons, was never receiv'd in England f. . e ene, 
T have before obſerv'd, that, according to Bernard de e r 
on for Inſti- || in c. 4. 


he ſhould do it knowingly. And herein Ho/tienſis * ſeems primd facie to In dg. 
agree with Compoſtella, ſay ing, that when the firſt Perſon preſented is 3.38. 


3 in every reſpect, he ought not to ſet him aſide, but to give In- 


ment which the Biſhop incurs by any unneceſſary delay t, but alſo 2 pe- ky 3: 38. 


| : | || In c. 24, 
Every Lapſe or Devolution ought to be made gradatim, and not per X. 3. 38. 


of +. | 

A Biſhop may collate by Lapſe, where two Patrons pretend a Right 

of Preſentation, and one ſues the other without naming the Biſhop, and 

recovers, and the ſix Months paſs, pending the Action: For in ſuch a 

Caſe the Biſhop was in no Fault ||: And 'tis the ſame Thing, if after a y Rolls abr. 

Recovery the Defendant brings a 45 of Error upon the Judgment, and pr. 2d. 265. 
| 000 the 


| vi. 1. 6. 40. 
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the ſix Months expire before the Errors ate determin'd. $o likewiſe if a 
Ouare Impedit be brought againſt the Biſhop and Patron, who never 
preſented any Clerk to him, if the ſix Months expire, the'Biſhop may 
collate, tho? his Title accru'd to him by Lapſe pending the Writ : For he 
was no Diſturber; and *tis unreaſonable he ſhould loſe his Title by any fraus 
dulent Action brought againſt him *. 80 if the Biſhop collates, and be- 
fore his Clerk is in ucted, the Patron preſents, the Biſhop may in this 
Caſe refuſe him 4. If the Biſhop's Title ſhould accrue, by Lapſe in the 
Archbiſhop's Viſitation, and whilſt the Ordinary is under an Inhibition, 
whereby all Acts of Juriſdiction are for a while ſuſpended; tho! he can- 


| not inſtitute a Clerk himſelf; yet he may preſent him to the Archbiſhop, 


* Rolls. ut 
ſup. pt. 353. 
9. Rep. 132. 


II 2. Rolls. 
Ab. 5 6. 
17 K. Jo 
75. 


who is bound to do it. In the 18th of Eliz. it became a C eſtion, 
that if the King's Preſentee upon a Lapſe ſhould die after Inſtitution, 
and before Induction, whether he ſhould preſent again or not? And it 
was adjudg'd he ſhould, becauſe he had not the Effect of his firſt Prefen- 
tation * : For the Incumbent dying, before Induction, that was a Revoca- 
tion of his Preſentation in Lax. | 
There ure ſeveral Matters Which according to the Common Law of 
England, do prevent a Lapſe ; as when the Biſhop delays the Examina- 
tion of a Clerk preſented to him for a Living till the fix Months are ex: 
pired, for the Biſhop ſhall not receive an Ai Yantage from his own Ne- 
gligence ||: nor ſhall the Biſhop collate by Lapſe, where a Owunre Intun- 
bravit is brought againſt him *; but touching this, ſome have made 
a Query. Nor does a Lapſe incur, when the Biſhop refuſes to award a 
Fus-Patronatus to try the Right of Preſentation to a Benefice ; becauſe 
this would be to deprive the Patron of his juſt Right by a denial o 


f 
1 in the Biſhop, which ought not to be ſuffer d! But a Lapſe may 


| 134 H. 6. 12. 


|| Jon. Rep. 
21. 


C. the King, in right of his Crown, is to ſee that all Places be duly 2 


ppen (pending a F#us-Patronatus) if it be not through the Biſhop's 
default, that ſuch Zus-Parronatus remains undetermin d. And 6 likes 
wiſe it ſhall; if the Patron's Clerk for whom it is certify*d, does not make 
a new Requeſt to the Ordinary to be admitted f, which may be done up- 
on the firſt Preſentation, without any new Requeſt of the Patton's. Nor, 


laſtly, ſhall any Lapſe incur, where the Right of Preſentation is in the 


King; becauſe the Words of the Statute of Weſtminſter 2. are not par- 


ticular enough: For though that Statute ordains, That Plenarty by fix 


Months ſhall bar the Party that has a Right, yet it ſhall not bar the 
King, becauſe he is not expreſly named in the Statute, and the King's 
Prerogative Quod nullum tenipus vecurrit * ſays Jones, ſhall not be 
taken 8 by a general Statute |. And in Caſe the King does not pre- 
ſent, all that the Ordinary can do, is to ſequeſter the Profits of the 


3. Church, and appoint a Clerk to ſerve the Cure *. The King is Patron 


Paramount of all the Benefices within the Realm +; that is to ſay, That 


with Perſons fit for them : And if all others entruſted by Law negle 
their Duties, then by the natural order and courſe of Government, it 
falls to the ſupreme Power, which is to ſupply the Defects, and reform 
Abuſes; and thus the King comes to his Right after the Merropolitan's 
neglect.. This laſt reſort for filling up of vacant Benefices by the Papal 


Law is veſted in the Pope by virtue of his Supremacy : But as his Supre- 


| macy herein was never acknowledg'd by our Kings of Exgland, it re- 


main'd upon the Reformation of Religion with us, where it was befor 


viz, in the King. But where the King has a Title by Lapſe, and np 


Pag: 331. 


not preſent, but the Patron preſents, and after the Church becomes void 
by Death, the King ſhall not preſent as it has been adjudg'd : But Oueres 
Whether this will make a diverſity when it becomes by Deprivation? 1 
think not, for the Reaſon already given ||: | Bf 
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Of Legaries, and the ſeveral Diſtinctions there- 
; of, GC. 


HE Latin Word Legatum, which we in Engliſh call a Legacy, 
ö is a generical Term, which from one particular Signification has a 
Kela tion to ſeveral Things: For the Word Legure in the Books of the 
Civil Law, ſeems to import the ſame as Eligere, Mandare, Decernere, 


and the like, And hence by a Law of the twelve Tables, a Legacy - Aleiat. in 
was ſaid to be voluntatis Electio, of what Kind or Nature ſoever it was, L. 120. P. 30 


330 


whether it were of a general or particular Inſtitution and Appointment: 6. N. 1. 


For under the Name of a Legacy, the Romans included a Fider-com- 
miſſum, and a Donation arortis cauſa; tho? the Word for the moſt part 
now, has only a reſpect to particular Legacies left by a laſt Will and 
Teſtament ; for ſuch as ſucceed to the whole Eſtate or Inheritance are not 
now called Legataries or Fidei-Commiſarii, but only ſuch as ſucceed to 
the particular parts of an Eſtate or Inheritance. And a Fjder-Commiſſum 
is a Legacy in Truſt, committed to the Honeſty of the Heir or Executor 


to be reſtor'd to another Perſon ; as in this manner, gigs. I defire he 


would give; or, I believe he will give ſuch a Thing to ſuch a Perſon : 
Whereas Legacies are made by direct and imperative Terms, 

Now a Legacy is a certain kind of Gift or Donation which @ Perſon de- 
ceas'd has left by his laſt Will and Teſtament to he perform'd and made 
good by his Heir, or (as we call him in England) by his Executor, out of 


the Eſtate which belongs to him as Heir or Executor 4 Whence we may 4 PD. 31. 2. 
infer, that a Legacy and an Inheritance (as the Civilians ſtile it) are 36. D. 30. 1, 


not the ſame Thing, nor is a Legatary and an Executor the ſelf.ſame 


Perſon: And, eau; the impoſition or granting of a Legacy, 
is not the making and conſtituting of an Executor, tho' the Verb Lego 


or (in Engliſb) Tbequeath, be ſometimes added and uſed to ſignify any 


or every laſt Will and Teſtament, Yea, if this Word Lego be added to 
an univerſality of Goods without expreſly naming an Executor, (for ſo 1 
ſhall call an Heir in this Title) it denotes an Inſtitution or an Appoint- 


ment of an Executor (at leaſt) by the preſumptive Will of the Teſtator||: q Bart. & 


as if the Teſtator {ſhould ſay, Lego omnia Bona mea Petro, or, I be- Pd. in l. 13. 


gueath all. my Goods unto Peter, it is the ſelf.ſame Thing as if he had © 28.6. 


appointed him his Heir or Executor to all his Eſtate ®, So that, accord * Nand lib, 
ing to this, a Legacy is twofold, vi. Univerſal and Particular. 4. De conj. 


An umiverſal Legacy happens, when the Teſtator onerates his Execu- ult. vol, 


tor by obliging him to reſtore all his Goods and Eſtate unto ſuch a Per- 
ſon, as to Peter or John, Oc. and this is the ſame as an univerſal Fjdei- 
Commiſſum, or Legacy in Truſt. A particular Legacy happens, when 
the Executor is charged with an Incumbrance of paying ſomething cer- 
tain, out of the Teſtator's Eſtate, to a third Perſon, which does nor 
amount to the whole of his Subſtance. Now 2 Legacy is given ſeveral 
Ways; Firſt, Purely and Simply, that is to ſay, without any condition 
ot determination of a Day certain; and ſuch a Legacy is immediately 
due to the Legatary after the Teſtator's Death, Secondly, A Legacy is 


; limited 
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P. 33. 1. 4. 


} Bald. in 
I. 27. . 6. 
23. N. 1. 


Tuſcli. 
Concl. 102. 
v. Legatum. 


* Bart. in 
I. t. 5.33. 
1. 3 N. 7. 


D. 34. 1. 
10. 2. 


*. 2. 20. 31. 
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limited under a Condition, as when the Teſtator ſays, T /eave to Titius 
one Hundred Pounds, if he has a Son born within ſuch a time : In 
which Caſe the Legacy is not due or payable, unleſs the Condition 
happens and comes to paſs. Moreover, a. Condition is either  expreſsd, 
it being made in expreſs Terms; or elſe it is tacit, it being ſuch either 
by a Diſpoſition of Law, or elſe from the Will and Intention of the 
Teſtator. As when *tis ſaid, I /eave to Titius ove Hundred Pounds pep. 
aunum. For this Condition is thereby underſtood, g. If Titius lives: 
For if Titius dies before the Teſtator, the Legacy does not deſcend to 
his Heirs or Executors *. Again, the Condition is either touching ſome- 
thing paſt, preſent or to come hereafter. And, laſtly, a Condition is 
either Neceſſary or Contingent, Poſſible or Impoſſible, Honeſt or Diſho- 
neſt, c. It has been a Queſtion, whether a Legacy of Dowry be a pure 
Legacy, being left in theſe Words, viz. I bequeath unto Sempronia 4 
Thouſand Pounds if ſhe marries; or whether it be only a conditional or 
modal Legacy? And herein the Doctors diſagree in their Opinions. 
Some will have it to be a pure Legacy (at leaſt) when 'tis not left by 
an extraneous Perſon, but by her Parents: and, conſequently, a Siſter, 
to whom the Father leaves a Paraginm or Dowry (for Paragium is a 
Woman's Dowry or Marriage Portion) may compel the Brother to pay 
the ſame even before ſhe be of Age fit for Marriage f. 2dly, Some think 
it to be a noa Legacy; eſpecially, if it be made and left to enable her 
to marry : and, conſequently, a Legacy of this Kind ought to be paid 
before the Mode is fulfilled, as other Legacies left ſub modo are paid ||. 
But this ſecond Opinion does not differ from the firſt. The third Opinion 
is, that a Legacy of this nature is a conditional Legacy; and, therefore; 
cannot be demanded before the Woman is marriageable * : yet the Brother; 
whom the Father has enjoin'd to pay this Legacy or Dowry to his Daughs 
ter, is in the mean while bound to maintain his Siſter, as he ſucceeds in 
his Father's Place, and is in Poſſeſſion of the paternal Eſtate f. From this 
third Opinion it follows, according to ſeveral of the Doctors, that a Le- 
gacy of Dowry left in the aforeſaid manner, does not paſs to the Execu: 
tors of ſuch a Perſon dying a Maiden, or before the Celebration of Ma- 
trimony; becauſe the Condition, under which the Legacy was to be 
paid, was not then fulfill'd; unleſs (perchance) the Girl becoming mar- 
riageable, ſhould then have demanded the Payment of ſuch Legacy from 
the Executor, and the Executor delay'd the ſame, or was in default of pay- 
ing thereof. But others think, that this Paragium or Legacy deſcends 
to her Executors like other Legacies bequeath'd purely and ſub modo. 
But I am of an Opinion, that a Legacy of this kind is a conditional Le- 
gacy, when tis ſaid, I bequeath to Berta one Hundred Pounds, if ſlit 


marries: And, conſequently, ſuch Legacy is not due to Berta before 


her Marriage ; and, therefore, the Legacy does not deſcend to her Exe- 
cutors, ſince a conditional Legacy is not acquired before the Event of the 
Condition*. But if it be faid, that I bequeath to Berta one Hundre 
Pounis that ſhe may marry, or the like, it ſeems to me very probable, 
that ſuch a kind of Legacy is a dal Legacy, and is due before the event 
of the Condition; and, conſequently, paſſes to her Executors, unleſs the 
Teſtator's Mind appears to be otherwiſe, or may be thus inferr'd: for 
the Nature of a zzodal Diſpoſition, whereby a Legacy is given to any one 
with a Charge or Onus of performing ſomething, ſeems thus to require it. 
And *tis the ſame Thing, if a Legacy be left to Berta, that ſhe may 
marry Titius : But Titius dying before Marriage, ſhe intends to marry 


another Man, and wants the Paragium or Dowry to that end: For 


it was not her Fault, ſhe did not marry Titius; and, therefore, the Le- 
| gacy 
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gacy ſhall deſcend to her Executors. And, by a Parity of Reaſon, the _ 

Canonifts think that a Legacy left to a Church under a Condition of be- : 

ing bury'd therein is valid, and due to ſuch Church, rho? ſuch Burial 

ſhould not enſue thro? ſome Impediment of the Teſtator himſelf, as be- 

cauſe he was excommunicated, burnt for a Heretick or became a Suicide : 

And the Reaſon is, becauſe the Condition is rendred impoſſible thro? the 

Teſtator's own AQ, and 'tis not through the Means ot the Church that 

he was not bury'd therein wo * Vaſquez. 

All Things may be bequeath'd and left as Legacies, to which the by Pg erage 

Teſtator has any juſt Riglit and Title of diſpoſing ; for as he may ſell or 

any wiſe alienate the ſame, ſo he may alſo leave them as Legacies : Bur 

tis otherwiſe of ſuch Things as he has no right to diſpoſe of, becauſe no 

one can transfer more Right to another, than he has in himſelf f. And P. 50. 1. 

thus if a Teſtator ſhould bequeath a Thing, which belongs to another“ 

Perſon, the Legacy 1s void, even though it ſhould be given to Pious Uſes. 

Bur it he bequeaths a Thing which is in common to him with another, 

the Legacy is valid as to that part which belongs to himſelf, becauſe the 

Teſtator might bequeath his own Right therein. By the Feudal Law, I D. 30. 1. 5, 

a Legacy is not valid, whereby the Teſtator bequeaths a Feudal Eitare 2. D. 30. 1. 

without a lawful Faculty obtain'd from the Lord: And fo likewiſe it is?“? 

of all publick Things bequeath'd ; becauſe the Alienation of all ſuch 

Things is prohibited, theſe Things being not in 20ſro commercio. And 

the Doctors doubt, whether a Teſtator can leave a Legacy to be paid out 

of the Profits of a Feudal Eſtate ? For if a Fjef be antient, and not Ne- 

reditary, a Legacy of this kind cannot be bequeath'd ; becauſe no 

Charge or Incumbrance can be laid on ſuch a Fizf : But if the Hef be 

Hereditary, then, according to the receiv'd Opinion of the Doctors, a 

Legacy may be charg'd thereon; becauſe though a Real or Hypotheca- 

rious Action does not lie againſt a Feudal Eſtare, yet a Perſonal Action 

lies to compel the Heir to ſatisfy and diſcharge all ſuch Incumbrances as 

the Teſtator jhall lay on ſuch Hereditary He,. But, thirdly, A Legacy 

is valid, where the Teſtator bequeaths unto another his Eſtate, or any 

Part of his Goods, which are mortgaged or pawn'd unto a Creditor ; be- 

cauſe the Teſtator had ſtill ſome Right therein, which he might transfer 

to another *. Yea, if the Teſtator knew the Thing to be mortgaged or * D. zo. 1. 

pawan'd, the Executor ought to redeem it, and deliver it to the Legata- “. 

ry +, unleſs the Teſtator has declar'd his Intention to be, That the Lega- J L. 5). ut 

tee ſhall redcem it himſelf, and not the Executor. Fourthly, A Legacy 28 

is valid, whereby the Teſtator has bequeath'd to another a Thing belong- 

ing to his Executor j; becauſe as the Teſtator might impoſe other Ob 1. 31. 2. 

ligations on his Executor, ſo may he likewiſe add this Oxus to the Exe. 

cutorſhip; and the Executor by taking the Executor ſhip on himſelf, 

ſeems to accept of all Incumbrances left on him, and is bound to ratify 

the Act of the Perſon deceas'd, But there is this Difference between a 

Legacy of the Teſtator's own proper Goods, and a Legacy of the Goods 

belonging to the Executor, vg. That the Dominion and Property of 

the Teſtator's own proper Goods bequeath'd, paſſes to the Legatary 

after the Teſtator's Death (as we ſay) rectd vid, that is to ſay, without 
Delivery“; but the Property of a Thing, bequecath'd by the Teſtator, *D. 4, =. 

and belonging to his Executor, does not pals to the Legatary without the 4 in fn. 

Executor himſelf delivers the ſame to the Legatee after the Teſtator's 

Death, ſince the Teſtator was not Lord and Proprietor of the Thing be- 

longing to his Executor: And, therefore, he could not transfer the Do- 

minion and Property thereof to the Legatee (as we ſay) rectd vid, ac- 

cording to the vulgar Rule, mo plus Furis, &c. f. For as to the Thing 1D. 30. 1j. 

| Pppp bequeath'd, 5+ 
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». 4u i. bequeath'd, the Legatee is in the Place of the Executor“; and as the de- 
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ceas'd had no Property in his Executor's Eſtate, ſo conſequently the Le- 
gatee can have none without a wilful delivery from the Executor himſelf. 
Bur a Legacy is not valid, whereby the Teltator bequeaths any Thing 
proper to the Legatee himſelf; for a Teſtaror cannot bequeath that to 
another, to which he has no Right himſelf (as aforeſaid): And becauſe 
that which is already of a Man's own Property, cannot be made more fo 
by any additional Right whatever ||]. But if, at the Time of the Legacy 
g1ven, the Thing bequeath'd did 4 05 to another, and aſterwards in 
the Teſtator's Lite the Thing bequeath'd came to the Legatee, the Exe- 
cutor in ſuch a Caſe is bound, according to the common Opinion of the 
Doctors, to pay to the Legatee the value of that Thing, if the Thing came 
to the Legatee by an Orerons Contract, as on the account of Powry, 
Purchaſe, Permutation or other Contract of the like nature. But 'tis 
otherwiſe, if it came to him by virtue of a Lacrative Title: For two 
Lucraticve Titles, generally ſpeaking, cannot concur to the ſame Thing, 
and happen to the ſame Perſons f; nor by the Civil Law, regularly ſpeak- 
ing, is that a valid Legacy, whereby a Man bequeaths a Dower to his 
Wite, becauſe a Dower by that Law, is not a Matter of the Husband's 
Property; but it belongs to the Wife; and (as before hinted) no one can 
bequeath a Thing which is the Property of the Legatary. Yet a Legacy 
of this kind is valid as to the Anticipation of Payment; becauſe a Lega- 
cy ought to be paid immediately; but a Dower or Dowry may be reſtor'd 
even after a Year from the Husband's Death, and the Heir or Executor is 
not bound to pay or reſtore it ſooner, unleſs it be thus bequeath'd. 

If a Perſon bequeaths unto another the Bed, the Ornaments belonging 
to ſuch Bed are likewiſe deem'd to be given with it; becauſe Legato 
Principali cenſentur etiam Legata Acceſſoria illius : For that properly 
ſpeaking, the Principal trails the Acceſſory along with it. Thus if I be- 
queath my Veſtments or wearing Apparel, the Gold and Silver Orna- 
ments thereunto belonging do go with the Legacy. And, again, if 1 be- 
queath all my Eſtate or Goods, all Rights and Actions are thereby under- 
{tood to be given by Will; becauſe theſe Things come under the Name 
of Goods or Chattels. By a Legacy of Alimony we underſtand Meat, 
Drink, and all ſuch Things as appertain to a Man's Habitation, and like- 
wife Medicine, Phylick, and other Things of this kind: For theſe Things 
are not only Accidents to Alimony ; but are all comprehended under 
the ſame*. By a Legacy of Houſholdgoods or Furniture, all moveable 
Goods are underſtood to be given, which belong to frequent and daily 
Uſe ; Gold, Silver, and living Creatures excepted. And, by a Legacy 
of Vittuals under the Latin Word Penus, we reckon ſuch Things to be 
bequeath'd, which relate to Meat 2nd Drink, as Corn, Oil, Wine, 
Cheeſe, Honey, and the like: For the Word Pers includes both Eatables 
and Drinkables, in Latin called Eſculenta & Poculenta f. And *tis the 
ſame Thing, if any one ſhall bequeath a Legacy by the Latin Word 
Vittus unto Titius; for he ſhall be deem'd to have bequeath'd him all 
Things, that are neceſſary to him for Life: And, therefore, Bed and 
Board, as well as Cloaths and the like are due to him. But if a Legacy 
be left to any one by the Words Diaria or Cibaria, *tis otherwiſe ||; For 
by the Word Diarium, we only mean one Day's Meat or Proviſion, 
. which the Creeks cali ail), But Alimony and Education may be be- 
queath'd to a Perſon by the Words 4/imenta and Educatio; becauſe 
theſe are ſynonymous Terms, and Words of equal Signification. 

But what if a Thing be left as a Legacy with its Acceſſories and Or- 
naments, which has no Acceſſories and Ornaments? Ex. gra. If a Horſe 

be 


Parergon Juris Canonici Anglicani. 
be left as a Legacy with its Furniture, which in Truth has no Furniture, 
in this Caſe a Legacy of the Horſe is due, becauſe the Furniture (as we 
ſay) is not put Taxatively.and by way of Limitation, but Argmenta- 
tively and by way of Acceſſory. But if thete Ornaments or Furniture 
had been put Taxatively and by way of Limitation, ſuch a Thing be- 
queath'd as a Legacy ſhall nor be paid, if it wants Ornaments or Farni- 
ture: as when 'tis ſaid, I e you the Horſes having ſuch a Mark, or 
ſuch kind of Furniture, &c. Hence we ſee what ought to be done, 
when a Teſtator leaves a Legacy to be paid ro a Perſon with a pointing 
out of ſuch a Place, called a /oca/ Demonſtration: As when a Man leaves 
ten Buſhels of Wheat as a Legacy ro a Church to be paid out of ſuch a 
Field of Corn, according to Deſignation and Appointment, or out of the 
Rent or Penſion of ſuch a Houſe, and by ſome ſubſequent Lofs or Da- 
mage there ſhould not be fo much Wheat gathered, or ſuch a Rent or 
Penſion recover'd, as may equal the Penſion exprels'd in the Legacy: tor 
if ſuch a Demonſtration be pur Taxatively and by way of Limitation, a 
greater Penſion ought not to be paid than what is receiv'd ex re defrona- 
ta: But 'tis otherwiſe, if it put Demonſtfuticely, viz. with an Intent 
only of pointing out the Field or Houſe. Now to know whether this 
Demonſtration be put Taxatively or Demnfiraticely, this Rule is 
aſſign'd, iz. That Demonſtration is often adjudg*d to be put Demon- 
ftratively only, when the Legacy is given uiii oratione : as when it is 


ſaid, I begueath ten Ponnds to Titius, which I would have paid out of 


the Rents of ſuch a Farm or Eftate. In which Cale, ten Pounds ought to 
be paid when the Farm or Eſtate is put Demon/tratively, tho? fo much 
ſhould not be recover'd or receiv'd from thence *, Bur it che Legacy be 
conceiv'd and expreſs'd in one Sentence, the Demonſtration then ſeems to 
be put Taxatizely : as thus. My Mill is, that Sempronius ſhould hace 
ten Pounds given him out of the Profits of ſuch a Farm or Fſtate. 
And in this Caſe if ten Pounds be not recciv'd from the Profits of that 
Farm or Eſtate, the Executor ſhall not be oblig'd to compenſate and 
make it good by any other means f. | 
The Profits of any thing bequeath'd are due from the Time of the 
Teſtator's Death to the Legatary, if rhe Legacy conliſts in a particular 
Thing, tho? the Executor {ſhould delay to take on himſelf the Executor- 
ſhip ; becauſe the undertaking of the Executorſhip has a Retroſpect as 
to this Effect, and reſpects the Obligation incumbent on the Exccutor at 
the Time of the Teſtator's Death ||, Yea, if che Teſtator has bequeath'd 


a Thing, together with its Profits and Emoluments, not oniy the Pro- 
fits and Emoluments, which have been growing and receiv'd ſince the 
Teſtator's Death, are due to the Legatary, but even thoſe likewile, 


which became due in the Teſtator's Lite-time, and have bcen receiv'd 


ſince his Death *. I have ſaid, JF 7 Leercy confiſts in a particular D. 31. 2. 22. 


Thing : becauſe if it has its Exittence in, and conſiſts of a generical 


Thing, the Profits are not due, unleſs it be from the Time of the De- 
lay +; for then res Domino fruttificat, that is to ſay, the Profits of f C. 6.45 


the Thing do accrue to the Owner and Proprietor thereof: But the Lega- 
tary is not the Owner and Proprictor of the Thing bequeath'd in gene- 
ral; and, therefore, he {hall not have the Profits thereof. | | 

A Legacy may be left and given to all Perſons, that are capable of re- 
ceiving Goods and Eſtates; provided they be not Perſons altogether Un- 
certain: Becauſe the Validity of the Legacy depends on the Will of the Per- 
ſon diſpoſing therebf, and on the Capacity of the Perſon accepting of it: 
As in a Donation, which is like unto a Legacy, a Legacy being a Species 
or kind of Donation ||, to be perform'd by the Hxecutor, according to the 


Teſta. 


— 


D. 30. 1. 
96. in prin. 


D. 32. 1. 
34. 2. 


J. 2. 20. 1. 


„6. 


— 


— nm A . 2 - SE + Se 2 - 


— 


r . .. — p ˙—— — — — 
* . 
Lol 


340 


* X. 4. 21. 5+ 


+ C. 3. 28. 
26. 1. 


Dd. in L. 
22. D. 24. 3. 


* Mant. de 
conject. ult. 
vol. lib. 10. 
tit. 2. 


Parergon Juris Canonici Anglicani. 


Teſtator's Order after his Death. Hence it follows, Firſt, That according 
to the Civil Law, a Legacy may be left to a Minor, Madman, Prodigal, 
c. and (according to the Canon Law) to a Perſon profeſſing Religious 
Orders, if he be Capax Bonorum : For all ſuch Perſons are capable of 
taking Goods and Eſtates, tho? they cannot make a Laſt Will and Teſta- 
ment, as I ſhall hereafter obſerve under that Title. Secondly, A Legacy 
may be left and given to a ſpurious Iſſue (at leaſt) in reſpect of Alimo- 
ny or Maintenance, and a ſuitable Dowry may be bequeath'd to a ſpuri- 
ous Daughter in reſpe& of Marriage, and ſuch Dowry ſhall ſupply the 
Place of A/imony. For tho? by the Civil Law a Father cannot appoint an 
illegitimate Child to be his Heir; yet he is bound by the Law of Nature 
to allow him Maintenance or Alimony. Thirdly, A Legacy may (ac- 


cording to the Canon Law) be left to a Pilgrim, going to Rome, or vi- 


ſiting the Shrines of Popjſh Saints; for as a Pilgrim may be appointed 
and made an Heir, ſo he may alſo be a Legatary : *Tis otherwiſe by _ 
that Law in reſpec of ſuch as deny the Pope's Supremacy, and apoſta- 

tize from the Faith. Fourthly, A Legacy may be left to a Wife, that 
ſhall marry within the Year of mourning, as being Capax Bonorum : For 
though a Legacy cannot otherwiſe be given to her ; yet this muſt be un- 
derſtood to be by the Civil Law. For the Canon Law in favour of Ma. 
trimony, has taken away all Penalties on ſuch as marry infra annum 
Luis, except that Penalty which reſpeQs the Children had by a former 
Husband or Marriage x. Fifthly, A Debtor may leave a Legacy to his Cre- 
ditor: But the difficulty in this Caſe, is, whether a Legacy left by a Debtor 
to his Creditor may not in a doubrful Caſe be deem'd to be left him ani- 
m0 compenſandi, with an intent of Compenſation ? To which I anſwer 
Negatively, unleſs he be Debtor by a diſpoſition and appointment of Law; 
or unleſs it may be otherwiſe inferr'd from the Mind of ſuch Debtor, that 
he did it with a deſign of quitting Scores with his Creditor ; a Legacy be- 
ing nothing elſe but a kind of Donation, (as juſt now remembred.) But 
that which is leſt by way of Compenſation is not a Gift or Donation. 
And therefore, it cannot be a Legacy, but muſt be the Reſtitution of a 
Debt. TI have ſaid, wnleſs he be a Debtor by Diſpoſition of Law : For 
then a Legacy ſeems to be a Compenſation for a legal Debt, ſince tis to 
be preſum'd, that the Law wou'd not inflict a greater Grievance on the 
Teſtator, and yet be willing that the Teſtaror ſhould ſatisfy the Law in 
this Point. For when a Father bequeaths a Legacy, or gives any thing 
to a Son or Daughter, which does not come up to a legal and ſuitable 
Portion or Dowry, ſuch Legacy is in Compenſation of ſuch Portion or 
Dowry +. For this is a legal and neceſſary Debt, according to the Cj-;/ 
Law: And, in matters of neceſſity and compulſion, no one can be ſaid 
to be liberal, nor is he preſum'd prodigally to throw away his Eftare : 
And, conſequently, 'tis preſum'd to be a Legacy animo compenſandi\. 
And I have alſo ſaid, unleſs it may otherwiſe be infer'd from the Will of 
the Debtor : For if it does appear from Circumſtances, that the Teſtator 
bequeath'd ſuch Legacy by way of Compenſation or quitting of Scores; 
as when he ſays, 1 leave 1001. to Caius for all that I owe him: I 
ſay in ſuch a caſe Compenſation ought to be made; for the Diſpoſition is 
confirm'd from the Teſtator's Intention, according to Menoch. Lib. 4. Pra- 
ſumpt. 109. A Legacy may be left to a Biſhop, or the Canon of a Ca- 
thedral Church; as being capable of receiving a Legacy: And if it be- 
comes a Queltion, whether ſuch Legacy be given in reſpect of the Per- 
ſon, or in reſpect of the Dignity, or in regard to pibus Uſes; and, con- 
ſequently, whether it ſhall go to the Biſhop's Perſon or Dignity ? I an- 
ſwer, that ic is deem'd to be given in reſpeQ of his Perſon, if it appears 


that 
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that the Teſtator was his Friend or Kinſman x. Again, a Legacy may * Bart. in 


be left to a baniſh'd Perſon: for as a Perſon that ſuffers Relegation or 17,2345: 


Baniſhment does not preciſely loſe his Goods and Eſtate f, ſo neither does f D. 48. 22. 
he loſe his Capacity of taking by Legacy, &c. But ſome of the Cioilj- J 

ans are of another Opinion; becauſe Perſons condemn'd to the Gallies 

are incapable of inheriting a 5 or a Fidei-Commiſſum : for a Con- 
demnation to the Gallies ſucceeded in the Place of a Condemnation to 

dig in the Mines; and a Perſon condemn'd to dig in the Mines cou'd 

neither be a Legatary, nor an Executor in Truſt ||. D. 34. 8. 3. 

I have before obſerv'd, that the Perſon to whom a Legacy is given | 

ought not to be an uncertain Perſon : for a Legacy cannot be lett to 

| Perſons altogether uncertain ; but the ſame becomes Legatum inutile, 


if the Legatee be unknown *. But 't is otherwiſe, if the Perſons are not J 2. 20. 23. 


_ altogether uncertain, but may be known and aſcertain'd by ſome Means 


or other; for then the Legacy ought to be paid ft. Wherefore a PET is tJ-2-20.25- 


valid, if it be ſaid, I bequeath a Hundred Pounds to him, who ſhall 
marry my Daughter : For the Perſon of the Legatee becomes known 
by a Celebration of Marriage. And 'tis the ſame Thing, if the Name 
of the Legatary has not been expreſs'd, and tis doubtful whom the Teſta- 
tor meant, there being ſeveral Perſons of the ſame Name: For tho? the 
Legacy is valid, yet it becomes z7zutz/e on the Account of the uncertainty 
of the Perfon, unleſs the Legatary proves, that the Teſtator deſign'd to 
give the Legacy to him ||. ; 

A Legacy may be left to a College or Corporation that is well eſta- 3: 
bliſnh'd in Law +; but it cannot, by the Civ Law, be left to an unlawful +D. 34. 5- 
College or Corporation, ſince ſuch is no otherwiſe than a Conventicle“: 
yet, by the Canon Law, it may be well enough bequeath'd to the parti- 
cular Members of ſuch College or Corporation, if the ſame be nor re- 
probated and diſallow'd of on the account of ſome Sect or Hereſy there- 
in, but only not approv'd in Lawfj. For if it be reprobated on the + Mant. de 
the ſcore of any Sect or Hereſy therein, as being a College of Hereticks, 29%; ui 


tim. vol. lib. 


a Legacy then to the particular Members thereof ſhall not be valid ac- 8. Tit. 6. 
cording to the Canoniſts*. And in the ſame manner, if a Legacy be left N. in 
to a College of Jeu, it is not valid by that Law: Bur yer becauſe it is e. ;. X. 5. . 
not reprobated on the account of any Hereſy, it is good to the particu- N. 1 & 2. 
lar Members of it f. If a Legacy be left to the Citizens of ſuch a t Abb. in 
Place, as London, and the like, it is the fame as if it were left to the © 3 
City itſelf, when nothing reſults from ſuch a Legacy that is contrary to w. 
Law. If a Legacy be left unto God, it is deem'd to be left unto the 
Church (ſay the Novels) which ought to take Care of the Poor“: Nou. 131. 
And if the Teſtator has not mention'd the Place of his Abode in .. 
his Will, ſo that it may be known to what Pariſh he did belong, it 

ſhall be adjudg'd to be given to that Cathedral Church, in which 

Place the Teſtator liv'd at the Time of his Death, unleſs it may be 

known, where he dwelt at the Time of making his Will f. And in the t Tuſch. 
Romiſh Church, tis the ſame Thing if a Legacy be left to ſome Saint, or ag 
Houſe dedicated to a Saint: And if there be ſeveral Houſes dedicated 
to the Name of that Saint, and the Teſtator has not expreſs'd to which 
of thoſe Houſes he has given it, it ſhall be intended to be left to the 
Church of that City, in which the Teſtator had his Dwelling, and to the 
pooreſt of thoſe Churches too. At this Day, by an Edict of the Empe- 
ror Charles the Vth, and by the Cuſtom of France, Churches and other 
Religious Houſes cannot acquire real Eſtates by way of Legacy, or 


come into Poſſeſhon of them without the Prince's Placart or Licence firit 
Qqqq had 
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had and obtain'd, which we in England ſtile a Charter of Mortmain 
of which hereafter under the Title of Mortmain. | 
By the Cicil Law, a Teſtator cannot enjoin his Heir or Executor to pay 
Intereſt for the Non-· Payment of a Legacy: And though Intereſt or Uſu- 
ry be only forbidden by the Civil Law beyond ſuch a Sum, yet it being 
entirely prohibited by the Canon Law, it follows a fortiori, that he can- 
not do it by that Law. A Legacy given to a Perſon condemn'd to die, 
or to perpetual Impriſonment, is no Legacy at all, unleſs it be left for 
Alimony . A Legacy left in this manner, . V Titius hall pleaſe to 
pay the ſame, is a conditional Legacy in reſpect of the Payment thereof; 
but in reſpe& of Titius's Will and Pleaſure herein, it is deem'd a pure 
and abſolute Legacy f: And ſuch a Condition as is above mention'd in 
the Beginning of this Title is ſaid to be a Poteſtative Condition in 
reſpect of a third Perſon, but a Caſual Condition in regard to the Perſon, 
to whom ſuch Legacy is given; and whenever Words infer a Condition, 


a Judge ought not to depart from them in giving Sentence for a Legacy. 


A Legatary in Alternatives has his Choice and Election from the Law it 
ſelf. | | | 

But though a Variation be permitted and allow'd of in ſome particular 
Caſes, as in Contracts, and likewiſe judicial Proceedings before Conteſta- 
tion of Suit; yet after rw pet! N once made his Choice of a Legacy, 
wherein he has his Election, a Variation is prohibited to him, provided 
ſuch Election be rightly made||: Nor does it much import, whether ſuch 
Election does accrue to the Legatary by a Diſpoſition of Man, or a Diſpo- 
ſition of the Law. For in laſt Wills, wherein Property has no ſuch thin 
as Pendency, the Property of the Legacy does immediately paſs unto the 


Legatary, as ſoon as he has made his Election x. And 'tis a general Rule 


in Law, that whenever any Election carries its own Execution along with 
it, a Variation is never legally admitted: But 'tis otherwiſe, if ſuch 
Election does not carry its Execution with it. Heretofore, if the Lega- 
tary did not make his Election in alternative Legacies in his own Life- 
time, ſuch Legacy did not deſcend to his Executors f: but now this 
Law is alter'd in favour of Laſt Wills i, and the Legatee's Executor 
may have his Option: But if a Teſtator gives a Legacy by way of Op- 
tion, either under an expreſs Condition, or by aſſigning a Day that car- 
ries ſome uncertain future Event with it, ſuch Ly is extinct, and ſhall 
not paſs to the Executors of the Legatee, if he did not in his Life-time 
make his Choice and Election. | 

A Legatary is, in ſome meaſure, ſaid to be the Heir of the Thing be- 
queath'd to him t: And 'tis an Obſervation in Law, that the firſt Legata- 
ry nam'd in a laſt Will, is more belov'd by the Teſtator than his Subſti- 
tute. If a Legatary be made an Executor in a Laft Will and Teſtament, 


he may receive or retain the Thing bequeath'd to himſelf: But a Lega- 


*I. 2. 20. 5. 


1J. 2. 20. 21. 


tary poſſeſſing himſelf of a Legacy bequeath'd to him, if he does it chm 
Sitio, ſhall loſe his Legacy: and fo he ſhall, if he poſſeſſes himſelf of 
the Teſtator's Will with a malicious and fraudulent Intention, or endea- 
vours to conceal and hide the ſame. If a Legatary does by his own Mo- 
ney, or otherwiſe, redeem a Legacy bequeath'd to him from the Hands 
of a Creditor, or the Power of an Enemy, the Executor is bound to' pay 
him the Price of ſuch Redemption; for the Executor muſt otherwiſe 
have done it“: But if a Legacy be made of a Debt, it is ſufficient 
for the Heir or Executor to aſſign over the Action itſelf to the Legatary f. 
And as an Executor may be damnify'd by the Act of the Legatary, the 
Legatary may therefore be compell'd togive Caution or Security t o in- 

| es dem- 


1 
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demnify the Executor: For a Legatee ſhall be oblig'd to refund againſt 
Creditors (if there be not Aﬀers) and likewiſe againſt Legatees, if there 

be not Subſtance enough to diſcharge all the Legacies t ; tor all the Lega- + Paul. de 
tees are to have their Proportions, where the Aſſets fall ſhort ; But an Cat. ur 
Executor himſelf, if he aſſents to ſuch Legacy withouc taking Caution, ah 
ſhall never bring back the Legacy again after ſuch Aſſent given. But it 

an Executor has been ſued, and paid the Legacy by a Decree of the 

Court of Chancery, the Legatee mult refund in proportion, it the Aſſets 


fall ſhort of the Legacies bequeath'd. And, according to Yerrris *, if * Rep. pt. 2. 


they give Sentence in the Eccleſiaſtical Court for the Payment of a Loga- P. 355. 

cy, a Prohibition will lie, unleſs they take Security ro refund in caſe of 

Inſufficiency of Goods, to diſcharge Debrs, GC. For a Diminution of | 

Legacies is made pro Rata, even by our Law, as well as by that of the 

Romans |, if the Teſtator's Eſtate will not extend to pay them all, paul. de 
But no AQtion lies at the Common Law to recover a Legacy not paid Caſtr. in 

I . _— 434 . 9. D. 30. 

or ſatisfy'd, a Legacy being a Teſtamentary Thing: And as the Spiritual 1. N. 2. 

Court has the Juriſdiction of the original Cauſe thereof, the Temporal 

Court ought not to extend its Reach or Arm hereunto, but keep itſelf 

within its own Bounds. It has been urged, indeed, that the Non-pay- 

ment of a Legacy is a breach of Truſt in the Executor; and therefore an 

Action on the Caſe lies for the Recovery of it: But this was urg'd with- 

aut any Effect, becauſe the Executor for a breach of Trult herein, is 

ſubject to the Eccleſiaſtical Court; for Priacipale ſequitur Accefſorium ; 

and as a Teſtament is of their Cognizance, ſo like wiſe is a Legacy and 

the Non-Payment thereof: But Legacies out of Lands are properly 

ſuable in Chancery. And the Reaſon why Actions at Law for Legacies 

were countenanced in the Times of the late Civil Wars, was, becauſe 

there were no Biſhops in Fact, tho? there were in Law; and, therefore, 


a want of Juſtice happen'd f. | + Kebl, Rep. 
Only ſuch Perſons are capable of receiving Legacies, to whom it was vol. u. p. 116, 


permitted to make a Laſt Will and Teſtament ; and this Capacity is re- f. 2. 20. 
quired to be in a pare Legacy at the time of the Teſtator's Death : For *+ 
if the Legatary be at this Time incapable, he ſhall be barr'd and exclu— 
ded from the Legacy thus left him by the Lex Catouiaua, though he al- 
terwards becomes capable of receiving the ſame; ſince in conditional 
Matters we ought to regard the Time when the Condition is to be ful— 
fill'd, if there be a Capacity in Hand. And herein a Legatary or a par- 
ticular Fidei-Commiſſarins differs from an extrancous Heir according to 
the Civil Law: For to capacitate ſuch a Perſon, 'tis neceſſary that he 
ſhould be capable at three ſeveral Times or Seaſons, 7/2. at the Time of 
making the Will, at the Time of the Teſtator's Death, and at the Time 
of taking the Executorſhip on himſelf. 

A Legatary is properly ſaid to be him whoſe principal Intereſt ir is 
that Legacies ſhould be paid and fulfill'd, rho' the Words of the Le- 
gacy be not directed to him: For Legacies are ſaid to be thoſe Gifts 
which are made by d47/poferive Words *, and are commonly (indeed) di- * D. 3 2. 
rected to the Perſon thus honour'd, that is to ſay, to the Legatary, Nor Sun pri. 
is it of any Import, by what Words Legacies are given, whether by 
Words introduced by Law or by Cuſtom, provided they are ſuch as do 
ſubſtantiate a Gift: But Legacies left by Words diFamatory of the Le- 
gatary are not valid, ſince Legacies are generally lett on the account of 
the Man's Merits f. *Tis true there were heretofore, among the Ro- + P. 30. l. 
Mans, tour ſeveral ways of bequeathing Legacies in Form l. For ſome- 54. in prin. 
times the Teſtator ſaid, Do you claim unto yourſelf after my Death this \ J. 59: 5 
Thing, which I have bequeath'd to you ; and this was [tiled a Legacy 
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per vendicationem. 2dly, He ſometimes ſaid, Let my Heir ſuffer 
Titius to have this J. _ Eſtate, and this was term'd a Legacy Si- 
nendi modo. z diy, The Teſtator faid, Heres, damnas eſto; which is 
as much as to {ay Damnatus eſto; and this way of bequeathing was 
called per Damnationem. And the fourth way of bequeathing was b 
common Words as now in Uſe; the other three ways being now aboliſh'd*, 
Legataries may convene all the Heirs or Executors on the account of the 
Hereditary Portion; or that Executor only, which is made ſuch 32 Soli- 
dum: And by the Civil Law, a Legatary, to whom one Moiety of 
the Teſtator's Eſtate is bequeath'd, is bound to diſcharge Debts and 
Legacies according to his Part of the Inheritance. 

Legacies left in a Will, cannot ſubſiſt without the Will, becauſe if the 
Will be annulld, all Things fall to the ground with the Will it ſelf: 
And, therefore, Legataries regularly ſpeaking, cannot be Witneſles to 


ſupport a Will in favour of themſelves; and conſequently, if they will be 


Witneſſes, they muſt renounce their Legacies, otherwiſe they are not what 
the Lawyers call Teftes integri. But tho'a Legatary cannot be a Witneſs 
principally in a Teſtamentary Cauſe, yet he may be ſo 7ncidently : For 
Legataries may be Witneſſes in a Will, when the Cauſe does not princi- 
pally relate to themſelves, or when the Will may be otherwiſe proved by 
a ſufficieat number of Witneſſes f. He that avers a Legacy to be left 
him, ought to ſhew from the Will, that the Teſtator ſo intended it ||. 
When a Legacy is made of Wine or any thing elſe in general, the Heir 
or Executor is well diſcharg'd præſtaudo minimum; yet this is no Dil- 
charge or Releaſe from the Payment of a Legacy, if he delivers that 
which is corrupt, putrid, and the like. - 

If Alimony or Maintenance be bequeath'd unto any one by way of 
Legacy during Life, the Gloſs * holds, that ſuch a Legacy is a pure and 
abſolute Legacy for the firſt Year, but *tis only a Conditional Legacy for 
all the Years enſuing t: And upon a Conditional Legacy, or a Legacy 
in diem, Witneſſes may be admitted, examin'd, and publiſh'd ad perpe- 
tuam rei memoriam. If a Legacy of Alimony be bequeath'd to any one 
to be had % Domo, the Legatary may demand and ſue for the ſame 


extra Do9mum; becauſe, in a doubtful Caſe, where ſuch a Legacy is 


given and bequeath'd 2 Domo, it is always preſum'd to be ſo left in 
tavour of the Legatary ||; and ſince it is put in favour of him, ſurely 
he ſhall not be obliged to the ſtrict obſervation of ſuch a Clauſe in the 
Legacy“. But ' tis ſaid on the other hand, that this Addition of (ia hjs 
Houſe) is put in favour of the Executor, who can maintain the Legata- 
ry with lels Charge and Inconvenience in his Houſe than out of ir, as 
daily Experience and Evidence of Fatt plainly ſhews : And, therefore, by 
way of Concluſion, Ifay, That ſuch a Legatary cannot ſue for Alimony 
out of the Houſe, if he may with any Convenience or Safety live with 
the Executor in the Houſe ; but *cis otherwiſe, if he be hindred by any 
Act of Cruelty, and the like from the Executor to live with him +. 

When a Teltator bequeaths a certain Quantity of Corn to be yearly 


paid to a Legatary, the ſaid Corn is not immediately due; but it oughr 


to be paid at the Time, when ſuch Corn is reap'd and gather'd into the 
Barn ||: And 'tis the ſame thing in reſpect of other Matters of the like 
nature. If a Teſtator ſhould bequeath a Way or Road unto T3rins 
through his Land or Ground, and the Executor is charg'd with ſuch 
Leg icies, that he is willing to have the Benefit of the Falcidian Law, 
the Legatary ſhall yield up a fourth Part of ſuch Way for ſo much Mo- 
ney paid him upon a Valuation or Appraiſement thereof; becauſe a 
Road or Way is an individual Thing. If a Debt be bequeath'd 3» a 
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Debtor under a Condition, the Executor (pending ſuch Condition) may, | 
notwithſtanding ſuch Legacy, demand and ſue for the fame, and ſhall 

not be ſet aſide by an exception of Deceit ; becauſe ſuch a Condition 

may become defective: yet ſuch Demand or Suit ought to be made with 

this Proviſo, that the Executor do give ſecurity to the Debror himſelf, 

by a Legatary Stipulation, That if the Condition exiſts, he will reſtore 

ſo much to him as he himſelf has demanded, ſued for, and recover'd. It 

a Legacy left to Pious Uſes cannot be fulfill'd and perform'd as it is 
bequeath'd, it ought to be apply'd to ſome other Uſe, and not be con- 

verted to the Executor's Advantage *: For whenever a Legacy cannot P. 33. 2. 
be fulfill'd after the manner the Teſtator order'd it, it ought, according ““. 


to Ancharanus t, to be converted to ſome other pious Uſe and Purpolc. t Conf. 197, 


If a Man leaves a Legacy, or Fidei-Commiſſum, to Perſons by the Name in tw. 


of his Deſcendants, all his Deſcendants are included, how far ſoever di- 
ſtant they are in Degree from the common Stock, and of what Sex ſoever 
they be, either Male or Female ||: And 'tis the fame thing if a Man be- || D. 56. 15. 
queaths a Legacy to Perſons by the Name of his CHildien, his Grand- 5% C. 6. 53. 
children, and Great Grandchildren are therein comprehended. 

1 ſhall here in the laſt Place ſay ſomething of the Revocation of a 
Legacy, in the Books of the Civil Law, called Adeiptio Legat]: And 
this may be made either by contrary Words, as when a Perſon bequeaths 
any thing in this manner, . J give, bequeath, G. and then ſays, 1 do 
not give, bequeath, and the like. Or elſe by Words not contrary to the 
former, but by any Words whatever : As When the Jeſtator ſays, 1% J. 2. 21. 
revoke or repent of that which I have bequeath'd, and che like, Yea, Le- Pim. 
gacies may be taken away, even by a naked pretumptive Will of the Telta- 
tor: As when the Legatee afterwards becomes the Teſtator's knemy by 
any ſignal or capital Act of Hatred. And a Revocation of Legacies is firm 
and valid %% Fare, whether ſuch Legacies be revoked by the fame Will 
or by Codicils annexd thereunto. Accus ſius indeed d iſſents hereunto in re- 
ſpect of Codicils; and will not have Legacies to be revoked 7Þ/o Zure by 
Codicils, and that they are only revoked by the aid of an Exception : But 
Bartolus refures this Doctrine, and plainly ſhews that ſuch a Revocation 
is valid, wherher the Codicils are confirm'd by the Will or not, unleſs 
they are made by a Perſon Inteſtate. And ina Will, it matters not whe— 
ther the Words do precede the Legacy, or are ſubſequent thereunto ; for 
the Will of the Perſon deſirous to revoke the ſame, facit atrauaq; pac- 
nam: fo that it is ſufficient, if his Will does appear by the Evidence of 
two good Witneſſes, if it be declared by naked Words without any Wri— 
ting at all. 


Of Libels, and the Dodrine thereof. 


"HE Word (Libel) bears ſeveral Senſes in our Law-Books. For, 

' Firſt, Tis ſaid to be a private Writing made uſe of to the Defama- 
tion of any one F. 24045, "Tis ſaid to be that Writing, which the Inſe— 1 
rior Judge gives to the Party Appellant; and this is called a Diaiſſary & 22 
Libel *, or Letters Dimifſory; and, in other Terms, by the Name of . ag. C. 1. 


Apoſtles. 3dly, Tis ſometimes taken for the Commiſſion or Delegation 
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of a judge; and ſometimes for the Delegation of a Cauſe *. 4%, Tis 
often uſed to denote a ſupplicatory Addreſs or Petition, and in this Senſe 
tis term'd a ſupplicatory Libel. 57hly, *Tis taken for the Plaintiffs 
Petition or Allegation made and exhibited in a Judicial Proceſs with 
ſome Solemnity of Law +; and, in this Acceptation, *tis called a Cyn- 
zentional Libel ll, A little Book is alſo in Latin ſtiled Libellus, to di- 
ſtinguiſh it from a greater Volume. And, according to this Senſe of 
the Word, a Libel here to be treated of is a ſhort and well-order'd 
Writing, ſetting forth in a clear manner, as well to the Judge as the 


Defendant, the Plaintiff or Accuſer's Intention in Judgment *: ſo that 


a Libel ought to be firſt ſhort, and not verboſe ; becauſe the Law abhors 


a Prolixity of Words f. 24ly, It ought to be clear, and ſuch as the De- 


fendant may well deliberate on, and from thence certainly know, whe- 
ther it be moſt adviſeable for him to ſubmit or contend with the Plaintiff 
in the Suit. And, laſtly, I call it in this Definition a ewell-order'd Wri- 
ting ; becauſe the Order of the Petition ought not to be inverted; as 
when a Perſon deſires Execution before Sentence pronounced in the 
Cauſe : nor ought the Concluſion of the Libel to go before the Narra- 


tion of the Fact l. But if any one ſhould formally ſay thus in his Libel, 


wiz. Peto talem condemnari, &c. Yet ſuch an Inverſion of Order 
would not vitiate the Libel, becauſe ſuch a Sentence may, by Interpre- 


in tation, be reduced to a proper Order and Method of Words *; the 


Mind of the Perſon thus expreſſing himſelf being more to be regarded 
than the Form of Words in Writing 7. | 

In reſpect of Libels they are all form'd from Actions: And as Poſitions 
and Articles are form'd from Libels, ſo are Exceptions form'd from 
Poſitions and Articles. Moreover, tis to be noted in reſpe& of Libels, 
that every folemn Libel ought to contain five Things. Firſt, The 
Name of the Plaintiff, who makes a demand by bringing his Action. 
24ly, The Thing itſelf which is in Demand or Controverſy ||. 34/y, The 
Name of the Defendant, from whom the Demand is made. 4rþ/y, The 
Action, whereby the Demand is made, and the Defendant ſued. And, 
5thly, It ought to mention the Judge or Perſon, by whom Judgment is 
given, with a Deſcription of his Power and Commiſſion. All which 
Things are thus ſumm'd up in Latin, vis. Ouis, Quid, d Quo, Opaliter, 
& coram quo petatur. And again, touching this matter of Libels, tis 
to be obſerv'd, that a Libel ought not only to contain the five foregoing 
Things, but it ought to be free from the five following Things, 278. Ge- 
nerality *, Obſcurity, Duplicity, Conditionality, and Diſunity. For 
great Care ought to be taken, that a Libel be not too general and ob- 


ſcure, and that there be noWord of a double ſignification inſerted therein, 


1X. 2. 3. I. 


nor a conditional Term, nor any disjunctive Clauſe : of all which hert- 


alter. 


Tho? Writing be regularly of the Subſtance of a Libel ; yet tis 
otherwiſe in ſeveral Caſes, as Cuſtom, and the Stile of Court prevails 


over a written Law in point of Practice: and then a Libel may be made 


vide Pag. 
24. 


in the Vulgar Tongue, and without Writing. In Criminal Caſes, both 
by the ancient and modern Cioil Law, a Libel or Articles ought to be 
preferr'd in Writing with an Inſcription and Subſcription of Retaliation 
(as already remembred ||) whether the Crime be of a publick or pri- 
vate Nature: But as every Rule has its Exception, this Rule of the Civil 
Law is otherwiſe in the following Caſes, 9. Firſt, In a notorious Crime. 
24ly, In a Crime of Bawary, in Latin called Lenocinium. 3dly, In a 
Crime of Falſhood or Forgery. 4thly, In a Caſe wherein a Feme-covert is 
admitted to an Accuſation. 57, Ina Crime of a ſuſpected Tutor, a. 

| or 
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for in theſe Caſes, a Libel need not be made in Writing with an Inſcrip- 
tion and Subſcription of Retaliation, As to the Clauſes of Libels I mutt 
obſerve, that there are four neceſſary Clauſes which are uſually placed at 
the end of the Libel, and ſometimes at the beginning, js. The firſt is, 
that it ought to be ſaid, ſuper quibus omnibus & ſiugulis peto mibi jus 
& juſtitiam miniſtrari, &c. The ſecond is, 0174 metiori vid, modo G 
Furis forma, &c. The third is, no reſtringens ſe, &c. And the fourth 
is, Proteſtans ſe de expenſis. The firſt Clauſe faves a Libel from all 
Ineptitude. The Operation of the ſecond is, that in a doubtful Caſe, a 
Libel ought to be interpreted in ſuch a manner as is moſt favourable 
to the Plaintiff Libellant: The Effect of the third Clauſe is, that the 
Plaintiff is not oblig'd to the Quantity and Quality deduced in the Libel. 
And the fourth Clauſe is there put, becauſe the Judge is deem'd to be re- 
queſted to condemn the Perſon caſt in the Suit in the Expences thereof 
to the Victor x * Gail. lib, 
As every thing contain'd in a Libel ought to be expreſs'd in the briefeſt“ fe. 
manner, ſo it ought (notwithſtanding) to be very clear; becauſe Clear- 
neſs is as great a Friend to the Law, as Obſcurity is an Enemy there. 
unto f. Now a Libel is ſaid to be obſcure, ft, in reſpect of Equivo- 4D. 49. 14. 
cation, ig. when the ſame Word or Sentence may be underſtood ſeveral 4 
Ways, and in different Senſes. 24ly, In reſpect of its Generality; as 
when one Perſon brings an Action of Slander againſt another, and does 
not in his Libel expreſs any particular Injury done him. 3%, In reſpect 
of Alternation; as when the Name of an Injury is thus deſcrib'd, 978. 
Illud vel Illud: the Injury not being ſpecially deduced and ſet forth. 
4thly, A Libel may be obſcure in point of Diction or Locution, not ſuth- 
ciently coarcted and reſtrain'd. And 5thly, in reſpect of the Indefinite— 
neſs thereof. The Uncertainty of a Libel appears ſeveral ways, ft, If it 
be an Alternative, becauſe Alternation produces Obſcurity i, as aforeſaid. y p. 45. 1. 
But here I muſt obſerve, that there are ſometimes ſeveral Alternatives in 15. 4 & 8. 
an Obligation, Diſpoſition of Law, or a Covenant of the Parties, (5c. 
And then either both the Parts remain true; in which Caſe, an a/ter- 
native Libel is admitted; yea, it ought of Neceſlity to be deduced 79/- 
ternatively. Or elſe only one of the Alternatives remains good : And 
then only that Alternative is ſued and pray'd in that Libel; and an 4“. 
ternative Libel is not admitted. Sometimes there is one Alternative in 
an Obligation, or in a Petition, 27g. either by Authority of Law, or by 
the Agreement of the Parties: and then either the Plaintiff is certain of 


his Right, in which Caſe only that Right is demanded and ſued for; 


for if it be otherwiſe ſued for under an Alternative, the Libel is vitiated. 

But if the Plaintiff be uncertain of his Right, then an uncertain Libel 

is admitted touching his Right, if ſuch uncertainty happens thro? the 

Act and Fault of the Defendant convened *“: but if it be occaſion'd * P. az. z. 

thro? the Plaintiff's Act, *tis otherwiſe. 1.4. Bart, 

Again, the Reader ought to know, that Generality alſo produces Ob. “ N.. 

ſcurity : and when the Defendant moves to have a general and obſcure 

Libel explain'd, a Sentence cannot be pronounced thereon, without ſuch 

an Explanation or Declaration firſt had and obtain'd. But this Generali- 

ty and Obſcurity the Plaintiff may explain and declare at any Time 

whatever, whether call'd upon to do it or not. But a Libel that is gene- 

ral and obſcure, is valid, if it be not oppos'd and objected to by the 

Defendant t, tho? 'tis not otherwiſe good ||, Tho' general Words in a 4 Glo; in c, 

Libel may be interpreted by the Plaintiff to his own Advantage *, or 25: X. 5. 40. 

where clear and ſpecifick Proof follows, it ought to be adapted to the 338 

Libel for the Plaintiff's Benefit: yet where a Libel is general, and hinders 237. 
| the 
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the Defendant from any certain determination and deliberation thereon, 
the Defendant is not ſo much as oblig'd to deliberate or underſtand the 
Libel to the Plaintiff's Behoof; yea, he may cauſe the Plaintiff to be 
compell'd to declare the Meaning thereof. For the Defendant is not 
bound to divine the Plaintiff's Meaning ; nor ought the Plaintiff to 
ramble and wander in his Libel to another's Diſadvantage. But if the 
Plaiatiff*s Intention be ambiguous, and the Defendant's Anſwer be like- 
wiſe ſo ; tho? the Plaintiff may explain his own Intention to his own Ad- 
vantage, yet his Intention is not underſtood to be confeſs'd according to 
his own Interpretation; but, according to the Senſe and Underſtandin 
which the Defendant has of his Libel. And tho? the Plaintiff be allow'd 
judicially to explain his obſcure and ambiguous Libel, yet his Executor 
may not do the ſame, as not knowing the Plaintiff's Meaning. And laſtly, 
»Tis to be remark'd, that when a Libel is general and obſcure, the De- 
fendant is not oblig'd to anſwer thereunto, as I have already obſery'd un- 
der the Title of Perſonal Anſwers. 

A Libel is, in Latin, ſaid to be Ineptus, when we cannot from thence 
infer, that the Plaintiff has any Right of Ad ion; and if the Ineptitude 
therein contain'd be notorious, the Judge may, on a Motion made, can- 


i cel and tear the ſame f; but he ought not to cancel, rejett, or tear it 
(ex officio) without ſome Motion made: But a Libel, whole Ineptitude 


conſiſts in ſomething, that is intrinſecal, ought not to be cancell'd and 
rejected by the Judge. In ſuch a Libel the Judge may (ex officio) rectify 
the Flaws and Faults therein contain'd, and ſupply any Thing relating 
to the Concluſion of the Libel, as it belongs to his Office to put an end to 
Law-Suits; and herein he is not ſaid to proceed de Facto, but de Faure. 
But tho* the Judge may ex officio (as aforeſaid) ſupply a Libel, which is 
Tneptus ; yet he ought not to admit a Libel, wherein the Cauſe of Action 
is not expreſs'd : But a Libel is valid, When the Intention of the Libellant 
is apt and congruous, though the Action it ſelf be πœ t. When 'tis evi- 
dent, that a Libel contains ſome notorious piece of Injuſtice, ſuch Libel 
may, on mature Deliberation and Information had touching the Nature 
and Matter rhereof, be rejected as iht; tho' the ſame does not appear 
from the Series and Frame thereof, but the ſame is extrinſecal to the 
Libel itſelf: And the Plaintiff is not only barr'd from bringing his 
Action again, when the Libel does from the Frame and Scope of it con- 
tain an Ineptitude; but even when it is notorious, that the Petition there- 
of is unjuſt. A Sentence pronounced ſuper inepto Libello, is null and 
void 7p/o Fare |, tho? the Party ſhould not oppoſe the ſame, becauſe 

a Sentence ought to be conformable to the Libel * : Therefore if the 
Libel be zzepr, the Sentence pronounc'd thereon will likewiſe be of 
no Moment at all. And this is ſo far true, that the judge of an Ap- 
peal cannot reform ſuch a Sentence 'pronounc'd ſuper Libello inepto, 
but ought of Neceſſity to pronounce touching the Nullity thereof, by 
condemning the Plaintiff in Expences. But though a Sentence founded 
on ſuch Libel be null and void, where a Libel is required; yer 'tis other- 
wile, where a Libel is not neceſſary, as we ſee hereafter under the Ti- 
tle of Setences. What I have already related ought to be underſtood 
of an apparent Inepritude in a Libel, and not of ſuch an Ineptitude 
as is only tacitly inferr'd and apprehended by Implications and Sub- 
tleties of Law: for a Sentence is valid, if the Libel be only zacily, 
and not expre/ly inept. If a Libel be inept, the Defendant oug 

to ſay, I will not anſwer thereunto, for that the Cauſe of Suit or 
Action is not therein expreſs d\| : and accordingly, the Judge ought 
to pronounce thereon. For in a perſonal Action, the Libel ought 


to 
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to contain the Cauſe of Action, otherwiſe the Defendant is not bound to 
anſwer thereunto: But if the Defendant makes no exception thereunto, 
the judicial Proceſs goes on, A Cauſe which ought to be expreſs'd in a 
Libel, ought to be ſuch as induces a juſt Suit or Demand in Law: AS 
when a Creditor being Plaintiff, does by way of Allegation fay, I demand 
of thee one Thouſand Marks, &c. But *tis not neceſſary to ſay, ht rhe 
Defendant converted the ſaid Sum to his own Ule, becauſe the Law pre- 
ſumes it, If a Libel contains an zn ht Cauſe, it cannot be declar'd and 
explain'd after Conteſtation of Suit: Bur 'tis orherwiſe, it it contains 
a Cauſe that is null. 

A Libel ought not ſo much to be conſider'd in nu narrandi, as in 
reſpect of the Subſtance and Effect of it; as in reſpect of its Generaliry 
in the way of concluding * : for things ſuperfluous, or narrated ia too * Gail. l. r. 
3 a manner, ought not to alter the Concluſion of a Libel, and the * 56 

ature thereof; ſince 'tis well enough, if the Libel be clear in reſpect of in e. z. X. 2. 
the manner and mode of narrating the Fact, but it ought to be very * N. 2 
proper in its way of concluding; for Things ſuperflaoully declared and 
ſer forth therein, are not the proper Objects of Proof. A Libel ought to 
be jodg'd of by its Concluſion, and not by its Narration, nor from its 
medium of concluding only: for the Judge ought, from its Concluſion, to 
collect and infer what kind of Action it is, that is commenc'd and en- 
tred againſt the Defendant, But the Concluſion of a Libel does not in- 
terpret and reſtrain the ſame: And 'tis enough, if a Libel has but a pre 
ſumpticc Concluſion, or concludes prefeptively tf. But in criminal 3 bn. 
Matters, a Narration of the Fact alone, without any Concluſion or Peti- Pm 
tion, is allow*d as ſufficient|| ; becauſe in ſuch Cauſes as theſe, the Law || Bart. in 
concludes, and nothing is pray'd to be given or done for the Party him. od hw as 
ſelf : tor either the Puniſhment is corporal, and then 'tis apply'd to the 
Body; or elſe *tis pecuniary, and then 'tis due ro the Exchequer, And 
Hence 'tis, that a legal Puniſhment ſucceeds according to the Narration 
of the Fact, without any Concluſion or Petition at all: And if no Law 
or Statute preſcribes a Puniſhment, 'tis then left to the Diſcretion of the 
Judge, and becomes Arbitrary, Thus in criminal Caſes the Law con- 
cludes the Judge, and not the Accuſer. And, therefore, *tis not the 
Judge's Buſinets or Duty herein to conſider the Mode and Method, wherein 
a Libel is conceiv d and drawn in point of its Concluſion ; but he ought to 
conſider, how the Law concludes according to the Nature and Quality of 
the Offence. | | | 
hut as no one can except againſt, or reject a Libel, which has not been 
gudicially exhibired, J will firſt ſay ſomething touching the exhibiting of 
a Libel, before I proceed to ſpeak of the Exceptions, which may be made 
thereunto. Now a Libel, or (which is the ſame Thing) the Plaintiff's 
Petition, is wont to be offer'd in Judgment on three Accounts *. Fit, For * Abb. Tor 
the Plaintiff's ſake, whoexhibirs it to this End, %. That he may thereby N“ 
declare and demand his Right in Form. 24%, 'Tis exhibited on the De- 
fendant's Account; That he may, on Sight and good Advice thereof, b 
duc Deliberation debate with himſelf what Anſwer he ought to make 
thereunto ; or, whether it be adviteable for him to ſubmit to the Plain- 
titf's Demand, or to oppoſe the ſame f. And, 340% Tis cxhibited on the + part in 
ſcore of the Judge, that he may, from the Form and Quality thereof, the l. 17. P. 48. 
better know, how he ought ro form his Sentence, and pronounce it with?“ N.. 
Juſtice; which ought always to be given according to the Form of the 
Plaintiff's Libel, or Petition in ſuch Libel. By the Canon Law, the 
Rector of a Pariſh, in bringing or 1 for the Right of the Church, 


ought 
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ought to form his Libel in the Name of the Church; becauſe ſuch 
Recor has not a dirett or profitable Action in his own Name. 

I come next to conlider after what manner an Exception may be made 
againſt the Plaintiff's Libel, and how ſuch Libel may be rejected on the 
Defendant's Motion. Now firſt, the Defendant may impugn ſuch Libel 
by way of Exception, it the Petition or Demand therein be inſufficient- 
ly ſet forth and declared, g. When he ſays by way of Object ion to the 


Plaintiff, That the Libel exhibited by him is fram'd determinately: 


For a Libel is not valid, if the Demand or Peticion therein contain'd be de- 
duced and ſct forth 77dcrerminately. And a Libel is firſt faid to be ſo drawn, 
when ſuch Libel or Petition does not expreſly mention the Plaintiff's 
Name, Addition, and Place of Abode; which ought of neceſſity to be 
therein contain'd, that there may be a full Coftar of the Plaintiff's 
Perſon. 24ly, When the Defendant's Name, Addition, and Place of 
Abode are not therein ſpecify'd ; and this for the like Reaſon. 34/y, When 
the Judge's Name and Authority are not therein deſcribed. 47%), When 
the Name of the Action is not therein ſet forth. But this laſt is only an 
Exception, according to ſome of the Doctors, it not being now every 
where in Practice. But though it be not neceſſary (eſpecially by the 
Canon Law) to expreſs the Name of the Action in the Libel by a con- 


-3- ceiv'd Form of Words; yet the Cauſe of Suit *, or Mode of Concluding, 


ought to be expreſs'd. 57hly, When the Libel does not declare and ſet 
forth the Matters in Controverſy in Latin call'd Res petitas for theſe 


. Things, doubtleſs, ought to be expreſs'd in a Libel T. 6795, When it 


does not name where the Thing was done or tranſacted; tho? this is not 
much in uſe at this day. 7th, When it does not mention the Day on 
which the Libel or Petition was exhibited ; for if a certain Day be not 
expreſs'd, we cannot know whether twenty Days (more or leſs) have 
paſs'd ſince that Time, as the Law requires. 84/y, When it does not 
contain the Day, Year, and Name of the Prince, to whom that Province 
or Dioceſs is ſubject, when and where the Suit is commenc'd. In all theſe 
Caſes, according to the Cicil Law, a Libel is deduced indeterminately; 
and as ſuch, may be objected to. But all theſe Things are not ſtrictly 
purſued and obſerved with us here in Ergland for we do not obſerve 
the laſt; nor have we any regard to the twenty Days, &c. When a crimi- 
nal Proceſs is made per viam querelæ, which is wont to be deſcribed ac- 
cording to common Practice, the Place where, and the Time when a 
Crime is committed, ought of neceſſity to be inſerted in the Libel or 
Articles in a ſolemn Form or Manner, unleſs the Denunciation be made 
touching a Crime committed againſt the divine Majeſty, as Blaſphemy, 
and the like; becauſe ſuch Solemaities as theſe are not then required. 
But in a Complaint of Injury, the Time and Place, when and where 
ſuch Injury was done, ought to be ſolemnly inſerted in the Libel, tho? 'tis 
otherwiſe when the Injury appears by the Parties own Confeſſion. 

In reſpect of the Amendment and Alteration of a Libel, it is not al- 


low'd of more than once in the Courſe and Pleadings of a Cauſe ; bur if 
the Libel ſhall in any part of the Proceedings appear to have an Inep- 


titude therein contain'd, the Defendant ſhall be diſmiſs'd from the In- 


| ſtance of the Suit. In ſingular or particular Action, a Libel may be 


|| Bart. in 
I. 3. C. 2. I 


N. 6. 


amended in four Caſes by adding thereunto. For, firſt, it may be thus 
amended in the Matter of the Petition, 27g. in reſpect of the Thing de- 
manded or ſued for, as when leſs is demanded than is due: And in ſuch 
a Caſe, an Amendment is allow'd both after and before Conteſtation of 
Suit, even to the Time of a Sentence pronounced ||. 24%, An Amend- 

| ment 
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ment may be made to a Libel in reſpect of the Subſtantials thereof. 

34ly, A Libel is frequently amended in regard to the principal Qualities 

of ſuch Libel*. And, 47þly, It may be amended in reſpect of its adventi— e g 
tious Qualities. According to Barolus, and the reſt of the Doctors, when “ 
any Libel is amended before Conteſtation of Suit, the Plaintiff may then 

amend the fame by adding a greater Sum without a new Proceſs on the 

ſcore of the former Libel amended ; but, after Conteltarion of Suit, the 
Plaintiff may not do this: But this Opinion (I think) is not true, ſince 

a greater Sum may be demanded even after Conteſtation of Suit without 

a new Proceſs or Citation, For an Error in a Libel may be corre ed at- 

ter Conteſtation of Suit on due Proof made to the Judge of ſuch Error: 

and this alſo holds good in Law, tho? there be a Term aſſign'd ad delibe- 
 randum ; becauſe any one may err in Deliberation itſelt. And, there- 

fore, in reſpe& of an Error, any one may amend his Libel, even after 
Conteſtation of Suit, if he proves his Error. But before Conteſtation 

of Suit, an Error may be corrected in a Libel without ſetting forth and 
proving the ſame; becauſe a Perſon may then revoke his own Libel at 
pleaſure. ' But this Concluſion impugns the receiv'd Opinion of the 
Doctors, ſaying, That every one is ſo bound by a Conteſtation of Suit to 

that Iaſtance, as that he cannot again recede from it: Becauſe Conteſta- 

tion of Suit cannot include and comprehend ſuch Things as are after— 

wards deduced and brought into judgment: and ſo far the Opinion of 

the Doctors, that a Libel cannot be corrected on the Score of any juſt 
Error; but there ought to be a new Libel, and a freſh Inſtance. ?Tis to 
be noted, that in a Caſe wherein Amendment or Change of the Libel is 
ſuffer'd, a Perſon thus amending his Libel, or changing the Nature of 
his Action, is oblig'd to a Refulion of ſuch Expences as the Defendant 
has been at thro' rhe Plainciff's temerity in his former Procceding, for 
that he did not in the Beginning ſufficiently conſider the Matter with 
himſelf, nor weigh the Action as he ought to have done: For he ought 
to have come prepared and well inſtructed to act. But this refuſion 
of Expences ought to be taxed by the Judge. 

Judicial Pleadings are either made 724 voce, or elſe in Writing; and 
ſuch on the Plaintiff's Side as are made 077d voce, are properly ſtiled Peti- 
tions groſſo modo; but ſuch as are exhibiced in Writing, are uſually - 
term'd Libels: And ſucha Writing may contain ſeveral diſtin Petitions 
againſt the feli-ſame Perſon being the Defendant. A Libel is not requir'd, 
where the Proceſs is {are figurda Fudicizt : But then ſome Petition or other + Abb. in 
OQualis Oualis ought of natural Right to be exhibited, and in no wiſe © 2: (lem. 
omitted.” For tho the Solemnity of a Libel be taken away, yet there is“ © 
required alis qualis Petitio in the way of a {imple Petition, containing 
only a clear Narration of the Fact without any Concluſion, whereby the 
Defendant may deliberate whether he will ſubmit or contend in Law: 

And afterwards the Notary or Regiſter ought to reduce the ſame into 
Writing or the Acts of Court; tor ſuch a Petition may be made ore toe— 
ulis. | 

A Citation ought to be previous to a Libel, though in ſome Places *tis | 
otherwiſe: And, therefore, the zudicial Proceſs begins from the Citation „ Bart. in 
and not trom the Libel. But ſome will have it to be the beſt Practice Ap GY 
for a Judge to fee the Libel, before he decrees a Citation; becauſe if the 
Libel contains any Thing which 1s unjuſt, he ought not to decree a Cita- - 
tion. But a Libel may be given to a Perſon that has not been cited, if * Paul. de 
he be found in the Conſiſtory, or in open Court, on the Account of any 8 bh 
other Cauſe *. A Libel has not the Force of a Demand or Interpellation t; 1. N. ig. 


5 I, N. 19. 


and, therefore, ſuch Demand ought to be made betore the Libel be ex. | Alciat. in 


Tx I. 22. D. 12. 
hibited. 1. N. 51. 
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hibited. But ſuppoſe that more is demanded in the Libel than is due; a8 
for Inſtance, I owe you ten, and you demand twenty Pounds; or I owe 
you part of a Thing, and you demand the whole thereof: Oygre, Whe- 
ther I may, in this Caſe, /izply deny the whole Demand? And it ſeems, 
that I may : for if the Poſition of a Libel be falſe in any Part thereof, 
I may in my Anſwer deny the whole Poſition, in regard to that Part 
which is falſe *. But the Party Libellaunt ſeems to confeſs whatever is 
contain'd within the Compaſs and Words of his Libel t, according to a 
Maxim in Law, ig. Cui ponit, fatetur. Wherefore, if the Libellaut 
propounds any Thing in his Libel which makes againſt himſelf, he muſt 
abide by it, tho' to his own wagging; A Libel is juſtify*d by the Acts of 
Court; and 'tis ſufficient, that the Quality for which the Action is given 


N. be found in thoſe Acts, tho? not found in the Libel itſelf. Where a 


Power is given to a Perſon in reſpeQ of ſome certain Quality, the Party 
Libellaut, in the firſt place, ought to verify and make good that Quality: 
For a Libel founded on a certain Quality, falls to the ground, if that Qua- 
lity be not prov d. | 

In a doubtful Caſe, a Libel ought to be ſo interpreted, that it may ſuit 
and agree with the Perſon of the Judge, and the Right of the Plaintiff; 


and the Thing itſelf, in Demand, may have ſome validity ||: for the 


Words of a Libel ought not only to be underſtood in favour of the Li- 
bellant, but ought even to be ſo expounded, as to ſupport and include his 
Intention, as much as poſſible. For, ſays the Ablot, the Words of a 
Libel ought to be taken in a large and wide Signification, that they may 
include the Plaintiff's Intention. But this Rule, which ſays, That the In- 
terpretation of a Libel ought to be made in the favour of the Libellant on- 
ly, proceeds and takes place when the Ambiguity thereof conlifts in ſome 
Points of Law alone; and not ina Matter of Fact. But ina criminal Cauſe, 
according to Socirzus, a Libel or Articles ought to be expounded in fa- 
your of the Defendant. By the Caron Law, the Plaintiff ought to deliver 
unto the Defendant a Copy of the Libel at his own Expence, and here- 
unto he may be compell d: But by Practice in our Courts, the Defendant 


takes out this Copy at his own Charge, if he will have it. And, by the 


Reg. Orig. 
F. N. B. 51. 


+ Kebl. Rep. 


vol. 3. p. 597. 


0 


Paul. de 
Caſtr. in 
J. 18. C. 3, 
1. N. 1. 


Common Law of England, when a Man cannot procure the Copy of a 
Libel at the hand of an Eccleſiaſtical Court, there lies a Writ Copia Li- 
belli deliberandi*: And by a Statute of the Second of H. 5. Cap. 3. If 
the Judge of rhe Spiritual Court denies the Copy of a Libel to any Per- 
ſon impleaded there, and demanding the ſame, a Prohibition ſhall be 
awarded Ououſg; And 'tis the ſame Thing, if the Copy of a Preſent- 
ment be refuſed or denied him : For reading of a Preſentment to the 
Party is not ſufficient, ſince a Copy ought to be deliver'd as well on the 
Articles of a Preſentment as on other Libels; to the end, that on a Sur- 
miſe or Suggeſtion, it may appear whether a Writ of Prohibition ought 
to be awarded thereupon to the Spiritual Court +. | 
A diſcreet Judge and Advocate ought, in the firſt place, principally to 
conſider the Form of the Libel, and the Quality of the Action propound- 
ed, becauſe a Judge ought to form his Sentence according to the Manner 
and Petition of the Libel as aforeſaid ; for if he ſhall pronounce Sentence 
in any other manner, vg. either contrary to, or beſides the Form of 
the Libel, he ſhall be cenſured as a weak and ignorant Perſon, and his 
Sentence may be appealed from. I have already hinted, that *tis enough 
for the Plaintiff to propound the Fact without expreſſing the Name of 
the Action in his Libel : But then he ought todo it in ſo clear a manner, 
that the Right of bringing his Action may be inferr'd from thence. A 
recuſatory Libel or Allegation ought to be offer'd before the judge * 
1 
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if he be preſent in Court; elſe it ought to be exhibited before the Judge 
of that Place where the Party dwells, and this Judge ought ro compel 


the Parties to chuſe Arbitrators, as I ſhall, hereafter oblerve under the 
Title of Recuſation. | 
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Of a Licence, and the Power thereof. 


A Licence, in Latin called Licentia, is derived ſrom the Verb Liceo, 
Lies, Licui; and is a Power by Grace and Favour granted unto 
a Perſon for the doing ſome Thing, which it was not la ful for him to do 
before ſuch Grant made *. It is ſometimes in our Books term'd a Grace, * Lindw. in 
and ſometimes a Faculty; and is equivalent untoa Diſpegſation in many Re- . A T, 
ſpects: But ſtrictly ſpeaking, a Diſpenſation has only Place in caſe of Ne- cou © © 
ceſſity; but a Licence obtains without any Cauſe of Neceſſity whatſoever. 
If a Licence bea Grace, it has a perpetual Duration and Continuance after 
it is once granted t, unleſs ſuch Grant be limited to a certain Time or vi. r. 14. 6. 
Uſell: And, moreover, it follows from hence, that a Licence ought to 3 
be conſtrued and taken in an extended Senſe, becauſe it is a Matter ot 5 . 4 
Grace and Favour*, Upon which account Inocentius obſerves, that “ X. 5. 41. 
if a Licence or Faculty be granted to any one, of going to the Schools, © 
ar for any other Reaſons whatſoever, ſuch Licence does not expire on the 
Death of the Perſon that granted it t, tho' the Gloſs on the Law, quoted + X. 3. 4. 16. 
in the Margin, intimates the contrary. But I make no doubt, bur chat 
a Succeſſor may always, upon a good Account, and tor juſt Reaſons, re— 
voke a Licence granted by his Predeceſſor |, Croke in his Reports af. UX. v. C. 20. 
firms, 1 hat a Licence of its own Nature cannot be without Writing *: * rok. 5. 
And, I think, his Opinion, generally ſpeaking, is well warranted from Hep. P. 103. 
the Books of the Caron Law, eſpecially where a Licence is granted ex 
proviſione Hominis, and not ex inſtitutione Legis. 
A Licence which is extorted or obtain'd by undue Means, is not pro— 
perly called a Licence, according to the Archdeacon f: And as a Mandate tn c. 24, 
or Commiſſion is of neceſſity previous unto the receiving of any Office“. 
or Truſt; fo likewiſe in all Caſes where a Licence is granted, which is 
but another kind of Commithon, it ought to be previous unto the Act | 
itſelf il; as in the Cale of a Curate, Schoolmalter, and the like. But |t vi. 3. 11. 2, 
where an Authority is required, the ſame ought to be apply'd in the Act 
itſelf incont inently, either before or after it *. Bur whena Man's Conſcnt * }. I. 21, 2. 
is only required, then it is well enough if it be either previous or ſub- 
ſequent unto ſuch Act: But if a Man's Advice or Counſel be neceſlary, 
then it ought to be previous to the Aft f. We read of ſeveral kinds of f D. 26. 5. 
Licences in our Law-Books ||, as a Licence to preach, a Licence to mar. 47: vi. 2. 8. 
ry without publiſhing the Banns of Matrimony, a Licence to purchaſe 1 Bal F 
in Mortmain, a Licence of Appropriation, a Licence to teach School, 2083. "Pas 
and the like; ſome of which are founded upon Diſpenſation, others upon bras. 
Permiſſion, a third ſort upon Approbation, a fourth ſort are only Occa- libs 4; 
ſional, and a fifth ſort are entirely founded upon an Abuſe of Power, as 
being rather deſign'd to get Money from the Perſon, than to do any Ser- 
vice to Religion, or Good to the State. No one can grant a Licence 
unto himſelf, or for his own * becauſe ſuch a Licence has 
- | t not 
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* Bald. ut not rerminos babiles * ; for the Perſon that grants a Thing, and the Per- 
ſupr. an 5 fon that receives it, muſt be different Perſons, ſince no one can give to 
Fete. himfelf, In Things prohibited, and which cannot be done without a 
Licence obtain'd, the tacit Conſent of the Perſon who ſhould grant it is 
+ Lap. alleg. not ſufficient 4, becauſe in all ſuch Caſes, an expreſs Conſent is required: 
87. N. 3. And the Perſon who affirms himſelf to have a Licence for the doing of a 
Thing, ought to prove the ſame by exhibiting the Licence. A Clerk in 
Orders, cannot adminiſter the Sacrament of the Euchariſt unto the Pa. 
riſhioner of another Church, without a Licence obtain'd from the Bi- 
Landw. lib. ſhop of the Dioceſs, or the Parſon of the Pariſh ||, where he admini- 
4 „ ſters the ſame: nor ſhall any Credit be given to a Perſon that affirms 
himſelf to have ſuch a Licence, nor to the Pariſhioner averring the Truth 
thereof; but he ought to ſhew his Licence in Writing, or prove from the 
Parſon of ſuch Pariſh that he had Leave ſo to do. And a Curate, who 
is not Parſon of ſuch Pariſh, may grant ſuch a Licence, though he be not 
in Prieſts Orders. Nay, ſo ſevere is the Canon Law in this reſpe& of 
the Sacraments, that it will not ſuffer a Pariſhioner to receive the Sacra- 
ments of the Church from another Pariſh-Prieſt, or any Clergyman 
whatſoever, without the ſpecial Leave of his own Parſon; and if he 
*Cl.5. 7. 1. ſhall act contrary hereunto, he ſhall be excommunicated #p/o fatto *. 
And hence it is, that no one ought to ſolemnize Matrimony without the 
particular Licence or Leave of the Pariſh-Prieſt firſt had and obtain'd 
thereupon, becauſe Matrimony is a Sacrament in the Romiſh Church. 
Though a Prieſt by his Ordination receives Authority to preach the 
Word of God, and to adminiſter the Holy Sacraments in the Congrega- 
tion, where he ſhall be lawfully appointed thereunto; yet, notwithitand- 
ing this, he may not preach without the Licence either of the King, or 
his reſpective Archbiſhop, Biſhop, or other lawful Ordinary, or of one of 
I stat. 1. the Univerſities of Oxford or Cambridge f. But a Licence by the Biſhop 
Mar. cap. 3. of any Dioceſs is ſufficient, though it be only to preach within his Dio- 
pro *- ceſs, the Statute not requiring any Licence by the Biſhop of the Dioceſs 
13 Eli, Where the Church isl. Heretofore, the Neceſſity of Baptiſm to new- 
Kehl. born Infants was ſo rigorouſly taught, that for this Reaſon, they allow'd 
Rep ey Lay People, and even Women to baptize a declining Child, where a Prieſt 
could not be immediately found : And this Office of baptizing in ſuch 
Caſes of Neceſſity was commonly perform'd by Midwives, which very 
probably firſt introduced the Licenſing of Midwives by the Biſhop; be- 
cauſe they were firſt to be examin'd by him or ſome deputed Officer, 
whether they could repeat the Form of Baptiſm, which they were in 
haſte to adminiſter on ſuch extraordinary Occaſions, 
In antient Times, the Cathedral Church, according to the Council of 
Lateran, was to provide a Maſter, and to maintain one out of the 
Eſtate of the ſaid Church, who was to inſtruct the Clergy belonging to the 
ſaid Church, and other poor Scholars gratis; (for he was not to demand 
any Money and the like, under any pretended Cuſtom whatever) and 
hence it came to paſs, that the Biſhop had the Licenſing of ſuch Maſter, 
as being provided by the Church, who was to have no Fee upon ſuch 
Account, under pain of Deprivation, Nor could a Biſhop interdi& or 
reſtrain any Perſon that was fitly qualify*d to teach School, from ſuch Em- 
5. 1. ployment, on ſuing out a Licence. In the Decrertals *, we read of ſe- 
veral Laws touching this Matter, after the Church ſet up for the Care and 
Inſpection of Learning, which weaken'd the Power of the Laity very 
much; and I am inclin'd to think, that this Licenſing of Schools by the 
Clergy, has done no great Service to Religion itſelf, however it was ar 
firſt intended, | 
of 
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Of Liturgies, otherwiſe called Common Forms 
of Prayer. 


HE Word Liturgy, in the general Acceptation of it, ſignifies the 
performing of ſome publick Office or Work; being deriv'd from 
the Greek Verb z«l-py5r, which is to perform ſome Service for the Pub- 
lick : And from hence, according to the Uſe of the Church, this com- 
mon Term is by a Metaphor apply'd to Things of a divine Nature; 
and, having oftentimes a larger Signification, it denotes every Office of 


Piety whatſoever, as in St. Paul's Epiſtle to the Romans *, where 'tis Cap. 15. 


faid, Their Duty is to miniſter to them in carnal Things, that is to ſay, 
to adminiſter Supplies to the Poor. And in his ſecond Epiſtle to the 
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Corinthians t, tis likewiſe ſaid, © The Mainiſtration of this Service, not f Cap. g. 
« only ſupplieth the want of the Saluts, Sc. But in a more confin'd Senſe * © 


of the Word, 'tis generally taken to denote ſome Office or Function in 


the Church, as in his Epiſtle to the Hebrews |. Every Prieſt flandeth I Cap. 10. 


daily miniſtring and offering ſometimes the ſame Sacrifices, which can *. 


« never takeaway Sin: ” ſpeaking thereof the Prieſts of the Old Teſtament, 
who are ſaid ><14y&. And thus Chrilt is ſaid to be aps; Wi agi, the 


Miniſter of the Sanctuary *: And in this Senſe, St. Pu likewiſe tiles the * Heb. c. 8. 


Preaching of the Goſpel by the Word >1.63/2 t. And thus the Word TLitur 
gy, in the antient Church, ſignify'd all Holy Offices perform'd by Biſhops, 
Prieſts, and Deacons; and (perhaps) it denoted the Books themſelves, 
containing ſuch Offices, and the Forms of publick Adminiſtrations, as 
now with us: For by a Liturgy of Prayers, we can underſtand nothing 
elſe but the publick Forms then in common Uſe. 

| We have very early Proofs of ſome common Forms of Prayer, which 
were generally uſed in Chriſtian Churches, and were the Foundation 
of thole antient Liturgies, which were, by degrees, much enlarged, as I 
ſhall obſerve by and by. And the Interpretations of latter Times, do no 
more overthrow the antient Ground-work, than the large Additions to a 
Building, do prove there was no Houle before. But though it ſhould be 
ſaid, that ſuch e g. were, or could not be the Liturgies of St. James 
or St. Mark, becauſe of ſuch Errors, Miſtakes, and Interpretations of 
Things, and from the Phraſes of later Times; yet this is not an Argu- 
ment againſt the ancient Uſe of Liturgies in the Churches of Fernſalen 
and Alexandria, ſince we find, even in Origen's Time, an entire Collect 


produced by him out of the J/exardrian Liturgy l. And the like may I Biblioth, 


Rom. cap, 
15. v. 16. 


be ſhewn as to other Churches, which, by degrees, came to have their Parr. 


Liturgies, or ſet Forms of Prayers, for general Uſe among them, which 
were ſometimes ſtiled the public Offices of the Church. In the old 
Saxon Canons, the Presbyters are required to uſe and read theſe publick 


Offices conſtantly at Prayers in their Churches *: And fo it was decrecd * Cone. 


in the Council of Cloveſhoe, and by the Canons of Egbert t, and King Ed. Angl. vol. x 


gar ||. Indeed, ſome Perſons have ſince thought it unlawful to 


not pretend to any Inſpiration, but only to ſome inward Help from a tran- 
| tick 


7» 
k ; Pray 4 Can. 2. 
to God in ſet Forms of Words; but thoſe that are of this Opinion, do || Can. 43. 
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tick Devotion of Mind in their preſent 'and ſudden Conceptions of Prayer, 
whereby they are more earneſtly excited to implore the divine Bleſſings, 
and the Forgiveneſs of their Sins. Iwill not here enter into any Diſpute 
with them concerning this Matter, having never yet met with any. ſolid 
or convincing Argument to determine, why the Holy Spirit ſhould be 
leſs aſſiſting to us when we pray for a Thing in a ſet Form of Words, 
than when we pray for it in a looſe and rambling Manner, according to 
our own Fancies and Emotions. In the Roman Church there were al- 
ways Forms of Prayer, as may be ſeen in their Mijſals, Breviaries, 
Rituals, Pontificals, Manuale, Roſaries, &c. For tho' that Commu. 
nion has deviated much from the Purity of the antient Church of Chriſt; 
yet, in reſpe& of publick Liturgies and common Forms of Prayer, it has 
tollow'd the Primitive way of divine Worſhip in every Thing, but in 
Idolatry and Superſtition, which have been ſince introduced for the 
Grandeur of the Romiſh Clergy. But thoſe Offices beforemention'd, 
and which were uſed in the Rozuzfh Church, being ſo many; and every 
Religious Order having likewiſe ſome peculiar Rites and Services adapt- 
ed to themſelves, and to be perform'd on the Saint's Day which belonged 
to their reſpective Orders, it was formerly a very difficult thing to under- 
ſtand in what manner to officiate. In the South Part of England, the 
Offices were generally received after the Uſe of Sarum; and in the North 
after the Uſe of Y in South Males, after the Uſe of Hereford ; and 
in North Males, after the Uſe of Bangor; and in Lincoln, and other 
Places, there were proper Offices to be uſed: And when any Prelate was 
made a Saint, there were ColleQs and particular Forms uſed in honour 
of him in his Dioceſs. And thus ſtood the publick Forms of Prayer till 
Edward the VIth's Time here in England. 
*2E.6. For upon the Reformation of Religion, or ſoon after *, theſe Forms be- 
cap. n. ing found full of Superſtition and Idolatry, the Protector, and the reſt 

of that King's Council, thought it expedient to have one uniform Order 
of publick Worſhip throughout the Kingdom, and to prepare and com- 
poſe ſuch a Form, a Committee of particular Divines was appointed, 278. 
the two Archbiſhops, ſixteen other Provincial Biſhops, and ſix Doctors 
of Divinity, to examine and reform all the old Offices of the Church. 
And upon the Examination thereof they found them ſo Superſtitious, 
that they rather reſembled the Rites of Heathens than Chriſtians: and, 
therefore, they rejected every thing which was not warranted by Scrip- 
ture; and reduced other Matters to their Primitive Purity. In the com- 
piling this Book, the Reformers began with the Morning and Evening 
Prayers, which they put almoſt in the ſame Form we now have them, 
only the general Confeſſion of Sins, and Abſolution to Penitents were 

omitted. The Communion Service was likewiſe the fame as it is now, 
only the Ten Commandments were not read in that Service. And be- 
cauſe Religion was clouded and encumbred with many Ceremonies, they 
therefore rejected all ſuch as had been abuſed by Superſtition, retaining 
ſuch as were decent, and which tended to move our Affections by ſome 
apt and good Signitications ; and they prefix'd a Preface concerning ſuch 
Ceremonies, which is the ſame as now printed before the Book. But 
theſe Alterations in the publick Offices of Worſhip, occaſion'd great 
Heats among the People, which were excited chiefly from the Pulpir, the 
Clergy being very unwilling to part with thoſe Methods whereby they 
govern'd the Laity : And, therefore, Preaching was prohibited for a 
Time to any Perſon not licenſed by the King or his Council, or by Arch- 
biſhop Cramer. Afterwards the major part of the Committee framed 
a Bill which they brought into the Houſe of Peers on the ninth Day o 
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December *, and which lay before them for a long while; tor eight of e 
the ſixteen. Biſhops, who were of the Committee, and three Temporal % 1." 825 | = 
Lords, proteſted againſt it; whereby they ſhew'd their unwilling— U 
neſs to make any Alterations, tho' they were reſolv'd to obey when 
it was enacted into a Law ;' which ſee at large with the Preamble there- 
unto, But becauſe ſome things were contain'd in that Liturgy, which 
ſhew'd a Compliance to the Superſtition of thoſe ] imes, and tome Ex- 
ceptions taken to it by ſome Men at Home, and by Calvin abroad, 
therefore it was review'd two Years atterwards, in which Martin Bucer 
was conſulted, and ſome Alterations were made init, which conſiſted in 
adding ſome Things, and leaving out others. The Additions were, o/=, 

a general Confeſſion of Sins, a general Ablolution to the Penitent, and 
the Communion to begin with Reading the Ten Commandments, and a 
Rubrick concerning, the Poſture of Kneeling, which was afterwards or- 
der'd to be left out, but is now again explain'd, as it was in K. Tideward's 
Time. The uſe of Oil in Senner en and Extreme Unction, were 
left out, and ſo were Prayers for Souls departed, and what tended to a 
Belief of the yea Preſence of Chriſt in the Euchariſt. Afterwards a 
Bill was brought into the Houſe of Peers + to enjoin a Cofformity to this t 5 & 6: k. 
Book, with thoſe Additions and Alterations ; which Bill then paſt into à “b.. 
Law. But on the King's Death, which happen'd foon after, this Liturg 
was laid aſide; and ſome of thoſe Divines, who had been the chief Pro- 
moters of it, fled beyond Sea, where at Franifort there happen'd a Conten- 
tion amongſt them: for ſome thought they ought to accommodate the 
Worſhip of God in conformity to the uſage of the People there, and 
nearer to the Geneva Form, that all might be united in one way of Wor- 
ſhip. But on Queen Mary's Death it was again appointed || to be uſed by H Elis. e. 2. 
every Miniſter, tho? not as before; for upon a Review of ſeveral Divines, 
ſome Additions were made to it, 0/72. There were added certain Leſſons 
for every Sunday in the Year, two Sentences added on the delivery of 
the Euchariſt, intimating to the Communicants, that Chriſt's Body is 
not preſent in the Elements, &'c. The Form of making Biſhops, Prieſts, 
and Deacons, was likewiſe added. There were ſome Alterations made 
in the Reign of King James I, but thoſe were in the Rubrick only. As for 
the Additions of Thankſgivings at the end of the Litany, and the Prayer 
for the King and Royal Family, which were not in the laſt Book, they 
were added by the Authority of the King's Commiſſion ; and are ſtill in 
force by virtue of his Proclamation; and ſo are the Prayers for the In— 
auguration of our Kings and Queens, Goc. | 

Anthems were anciently added to the Liturgy by Pope Damaſus, 
who order'd them to be ſung in Churches: about ten Years after the 
firſt Council of Nice, Marcus, Biſhop of Rome, appointed the Nicene 
Creed to be ſung after the reading of the Goſpel : And Pope Aua ſiaſiuis 
decreed, that Men ſhould hear the Goſpel read in a ſtanding Poſture. 
Pope Sabinius the Firſt introduced the Diſtinct ion of Canonical Hours for 

Prayers: And Pope Zepherinus order'd, that the Wine in the Euchariſt 
ſhould be conſecrated either in Cups of Gold, Silver, or Pewter, and not 
in wooden Cups or Glaſs, as had been done before ; and that all Chri- 
ſtians above fourteen Years of Age ſhould receive the Communion upon 
Eaſter-day. The Sanctur or Hymn beginning, Fly, Fly, Holy, Lord 
God, c. was inſtituted by Pope Sixtus to be ſung at the Celebration of 
the Euchariſt; whereas, before this Pope's Time, the Communion was 
perform'd without the mixture of any human Inſtitution whatever. As 
it was a receiv'd Cuſtom in the Hebrew or Feewijſh Synagogue to read 
ſome Portion of Scripture out of the Law of Maſes on every Sabbath. day 
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| throughout the whole Year, and ſome other Portion of Scripture out of 
the Prophets; fo 'tis particularly enjoin'd by the Holy Liturgy in the 
Chriſtian Church to read ſome Leſſons out of the Old and New Teſta- 
ment every Day, fo that the whole may be read thorough in the Year ; 
and likewiſe decreed, that the Doxology or Gloria Patri, &c. ſhould be 
repeated at the end of every Pſalm, and gave Authority to Ferom's 
Tranſlation of the Bible, according to Plating. 
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Of a Mandatory Writ, in Latin ſtiled a 
Mandamus. a 


INCE a Writ of Mandamnmus is frequently directed to the Eccleſi - 
aſtical Coygrts of this Realm, I ſhall here mention ſome Caſes where- 
in ſuch Writ has been awarded. Now a Mandamns lies to the Eccleſi- 
aſtical Court to ſwear Church-wardens elected by the Pariſhioners, upon | Jy 
a ſurmiſe that the Cuſtom of the Pariſh has been ſuch, that the Inhabi- | 
tants thereof ſhall chuſe their Church-wardens exc/uſivcly of the Parſon 
or Miniſter thereof; who ought, by the Canon, to has upon any Diſ- 
pute ariſing about ſuch Election, one of the ſaid Church-wardens : for 
if the Cultom has been ſuch, the Biſhops Officers ought not to refuſe to 
admit and ſwear ſuch Church-wardens thus elected by the Pariſhioners, 
| Cari, 89. under any Pretext of the Canon ||; but ſhall be obliged to admit and 
ſwear the Church-wardens choſen by the Pariſh: and hereupon ſeveral | 
Mandatory Writs have been granted, as we may ſee in the Books of ” 1 
Crok. 3. the Common Law *. The Pariſh of Ethellburga in London, alledg'd 
1 a Cuſtom, that the greater Party of the Pariſhioners were wont to 
1-6, 1:3. Chuſe their own Church. wardens; and they chuſe two, and the Parſon a 
Vent. Kep. third. The Biſhop's Official gave Oath to one of them choſen by the 
pe i. P-115* Pariſh, but refuſed to ſwear the other, and would have ſworn the Party 
| choſen by the Parſon, in oppoſition to the Choice of the Pariſhioners ; 
whereupon the Parſon libelled in the Eccleſiaſtical Court: And a Mau- 
damns was hereupon pray'd and granted, that the Official might ſwear 
the other who was choſen by the Pariſh; And a Prohibition was likewiſe 
moved for to ſtay the Suit in the Eccleſiaſtical Court. Touching the 
Mandammus the Judges doubted, and deſired Precedents and Records 
might be ſearched : But at length Precedents and Records being ſhewn, 
a Mandammus was granted after ſeveral Motions. But there being a Suit 
in the Eccleſiaſtical Court by the other whom the Parſon choſe, a Prohibi- 
tion was granted without any Difficulty : But at firſt, the Counſel pray'd 
a Prohibition for not ſwearing the other, which the Court refuſed to 
grant, becauſe there was no Proceeding in the Eccleſiaſtical Court ; and 
a Prohibition cannot be granted where there is no Proceeding by way of 
t March. Suit f. | a | | 
OP 23 B&econdly, A Mandamus lies to the Eccleſiaſtical Court touching the 
| Probate of a Will under Seal, if the Ordinary ſhall refuſe to admit the 
Executor thereunto. The Caſe was this: An Executor named in a Will 
had taken the uſual Oath, and t hen refuſed the Executor ſhip. But (after 
a Caveat entred, and another had endeavour'd to obtain Letters of Ad- 
miniſtration) the Executor cam e, and deſired a Probat eof the Will under 
| | Seal, 
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Seal, and conteſted the granting of Letters of Adminiſtration: which 
was adjudg'd againſt him, as ſuppoſing him to be bound by his refuſal, 
And after an Appeal to the Court of Delegates, a Mxndammns was pray'd 
and granted by the Temporal Court: For having taken the Oath, he 
could not be admitted to refuſe, the Eccleſiaſtical Court having no fur— 
ther Authority herein; and the Caveat did not alter the Cale jj, Note, || Vent. 


the Oath was taken before a Surrogate, but that was all one. In the MP: Pt. . 


like manner, a Mandamus was pray'd and granted to compel the Judge Fe 
of the Prerogative Court to grant the Probate of the Will of one Dunkin; 

who, being made an Executor in Truſt with ſome others by one Brow7, 

died; and Adminiſtration, with Brozw?'s Will annexed, was granted to 

one Munn. See the Caſe at large in Raymond's Reports“. * F236, 

A Mandamus was allo pray'd and directed to the Church- wardens of ©?” 

the Pariſh of Kirg/more in Hampton, to reſtore John JJ er to the Place 

of Sexton there, who had been deprived, and it was granted. And the 

Court ſaid, that it had been granted tor reſtoring a Pariſh-Clerk, as well 

is Church-wardens f. In this Caſe of a Sexton, it was at firſt doubted, + Vent. ut 


vhether the Court ſhould grant it or not, he being rather a Servant than ſup. p. 143. 


in Officer to the Pariſh, or one that had a Freehold in his Place. But 
rom a Certificate ſhewn from the Miniſter and divers Pariſhioners, that 
theCuſtom was there to chuſe a Sexton, and he held it for Life, and that 
be had two Pence a Near of every Houſe in the Pariſh, the Court grant- 
ed a Mandammnus directed to the Church-wardens||. I mention this Caſe, || Vert: ut 


. © 1 F * 10 5 *. 
becauſe a Sexton and a Pariſh-Clerk, are Perſons in the Service of the © PP? 


Church, and, conſequently, ſubject to the Eccleſiaſtical Laws. 

A Perſon, being choſen Clerk of a Pariſh-Church, was put in and con- 
tinu'd Clerk three or four Years, but was never ſworn; and now a new 
Parſon put him out, and ſwore another in his Place: Whereupon a Writ 
of Reſtitution was pray'd, and this was compar'd to the Caſe of a Disfran- 
chiſement, where Reſtitution lies. But two of the Judges (the other 


being abſent) would not grant it &: And the Chief Jultice faid, that the * rin. 17. 


Parſon had not Power to ouſt him, becauſe it is a temporal Office, with Cn. P. K. 
which the Parſon has nothing to do. And, further, they conceiv'd, that 
the Clerk had a Remedy at Law; wherefore they would not award a 
Writ of Reſtitution, but ſaid that if the Clerk was never ſworn, they 
wou'd award a Maudamus to ſwear him, to which the Counſel aſſent— 
ed }. | | | March. 


Rep. p. 101. 


Of Marriage or Matrimony, otherwiſe called 
Wedlock, © 


Arriage is a lawful coupling and joining together of Man and Wo- 
man in one individual State or Society of Life, during the Life- 
time of one of the Parties“; and this Society of Life is contracted by rhe p. 


A 


; 1 . 
Conſent and mutual Good- will of the Parties towards each other. lt 


was firſt inſtituted by God himſelf in Paradiſe between Adam and Foe, 
that Man might not be alone, but that he might have a Help-Mate to 
aſſiſt him in the Comforts, as well as in the Neceſſities of human Life: 
And as it was ordain'd before Sin came into the World for the Propaga- 


tion 
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throughout the whole Year, and ſome other Portion of Scripture out of 
the Prophets; fo 'tis particularly enjoin'd by the Holy Liturgy in the 
Chriſtian Church to read ſome Leſſons out of the Old and New Teſta- 
ment every Day, ſo that the whole may be read thorough in the Lear; 
and likewiſe decreed, that the Doxology or Gloria Patri, &c. ſhould be 
repeated at the end of every Pſalm, and gave Authority to Ferom's 
Tranſlation of the Bible, according to Plating. 


Of a Mandatory Writ, in Latin ſtiled a 
_ Mandamus. . 


INCE a Writ of Mandamns is frequently directed to the Eccleſi- 

aſtical Coꝝrts of this Realm, I ſhall here mention ſome Caſes where- 
in ſuch Writ has been awarded. Now a Mandamnus lies to the Eccleſi- 
aſtical Court to ſwear Church-wardens elected by the Pariſhioners, upon 
a ſurmiſe that the Cuſtom of the Pariſh has been ſuch, that the Inhabi- 
tants thereof ſhall chuſe their Church-wardens exc/u/tocly of the Parſon 
or Miniſter thereof; who ought, by the Canon, to chuſe upon any Dif- 
pute ariſing about ſuch Election, one of the ſaid Church-wardens : for 
if the Cultom has been ſuch, the Biſhops Officers ought not to refuſe to 
admit and ſwear ſuch Church-wardens thus elected by the Pariſhioners, 
under any Pretext of the Canon ||; but ſhall be obliged to admit and 
ſwear the Church-wardens choſen by the Pariſh: and hereupon ſeveral 
Mandatory Writs have been granted, as we may ſee in the Books of 
the Common Law *, The Pariſh of Ethelburga in London, alledg'd 
a Cuſtom, that the greater Party of the Pariſhioners were wont to 
chuſe their own Church-wardens ; and they chuſe two, and the Parſon a 
third. The Biſhop's Official gave Oath to one of them choſen by the 
Pariſh, but refuſed to ſwear the other, and would have ſworn the Party 
choſen by the Parſon, in oppoſition to the Choice of the Pariſhioners ; 
whereupon the Parſon libelled in the Eccleſiaſtical Court: And a Mau- 
ams was hereupon pray'd and granted, that the Official might ſwear 
the other who was choſen by the Pariſh; And a Prohibition was likewiſe 


moved for to ſtay the Suit in the Eccleſiaſtical Court. Touching the 


+ March, 
Rep. p. 22» 
L. 50. 


Mandamus the Judges doubted, and deſired Precedents and Records 
might be ſearched : But at length Precedents and Records being ſhewn, 
a Mandamus was granted after ſeveral Motions. But there being a Suit 
in the Eccleſiaſtical Court by the other whom the Parſon choſe, a Prohibi- 
tion was granted without any Difficulty : But at firſt, the Counſel pray'd 
a Prohibition for not ſwearing the other, which the Court refuſed to 
grant, becauſe there was no Proceeding in the Eccleſiaſtical Court; and 
a Prohibition cannot be granted where there is no Proceeding by way of 

Suit +. a | 
Secondly, A Mandamus lies to the Eccleſiaſtical Court touching the 
Probate of a Will under Seal, if the Ordinary ſhall refuſe to admit the 
Executor thereunto. The Caſe was this: An Executor named in a Will 
had taken the uſual Oath, and t hen refuſed the Executorſhip. But (after 
a Caveat entred, and another had endeavour'd to obtain Letters of Ad- 
miniſtration) the Executor came, and deſired a Probat eof the Will 1 
cal, 
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Seal, and conteſted the granting of Letters of Adminiſtration: which - 
was adjudg'd againſt him, as ſuppoſing him to be bound by his refuſal, 
And after an Appeal to the Court of Delegates, a Mandammns was pray'd 
and granted by the Temporal Court : For having taken the Oath, he 
could not be admitted to refuſe, the Eccleſiaſtical Court having no fur- 
ther Authority herein; and the Caveat did not alter the Caſe jj Note, || Ventr. 
the Oath was taken before a Surrogate, but that was all one. In the FP: br. 1. 
like manner, a Maudamus was pray'd and granted to compel the Judge “““ 
of the Prerogative Court to grant the Probate of the Will of one Dunkin ; 
who, being made an Executor in Truſt with ſome others by one Brown, 
died; and Adminiſtration, with Brows's Will annexed, was granted to 
one Munn. See the Caſe at large in Raymond's Reports“. | * P. 236, 
A Mandammus was alſo pray'd and directed to the Church- wardens of ©?” 
the Pariſh of King/more in Hampton, to reſtore ohn 1/'es to the Place 
of Sexton there, who had been deprived, and it was granted. And the 
Court ſaid, that it had been granted for reſtoring a Pariſh-Clerk, as well 
is Church-wardens f. In this Caſe of a Sexton, it was at firſt doubred, + Vent. ut 
vhether the Court ſhould grant it or not, he being rather a Servant than ep. P. 143: 
in Officer to the Pariſh, or one that had a Freehold in his Place. But 
Tom a Certificate ſhewn from the Miniſter and divers Pariſhioners, that 
the Cuſtom was there to chuſe a Sexton, and he held it for Life, and that 
be had two Pence a Tear of every Houſe in the Pariſh, the Court grant- | 
ed a Mandammnus directed to the Church-wardens ||. I mention this Caſe, | Vert: ut 
becauſe a Sexton and a Pariſh-Clerk, are Perſons in the Service of the .F. 153: 
Church, and, conſequently, ſubject to the Eccleſiaſtical Laws. | 
A Perſon, being choſen Clerk of a Pariſh-Church, was put in and con- 
tinu'd Clerk three or four Years, but was never ſworn; and now a new 
Parſon put him. out, and ſwore another in his Place : Whereupon a Writ 
of Reſtitution was pray'd, and this was compar'd to the Caſe of a Disfran- 
1 chiſement, where Reſtitution lies. But two of the Judges (the other 
being abſent) would not grant it &: And the Chief Jultice ſaid, that the * Trin. 1. 
Parſon had not Power to ouſt him, becauſe it is a temporal Office, with Cr. E. K. 
which the Parſon has nothing to do. And, further, they conceiv'd, that 
the Clerk had a Remedy at Law; wherefore they would not award a 
Writ of Reſtitution, but ſaid that if the Clerk was never ſworn, they 
wou'd award a Maudamus to ſwear him, to which the Counſel aſſent- 


ed f. | | | March. 
5 > Rep. p. 101. 


Of Marriage or Matrimony, otherwiſe called 
Wedlock. : 


Arriage is a lawful coupling and joining together of Man and Wo- 
man in one individual State or Society of Life, during the Life- 
time of one of the Parties“; and this Society of Life is contracted by rhe ,p. 22. 2.1 
Conſent and mutual Good-will of the Parties towards each other. It 
was firſt inſtituted by God himſelf in Paradiſe between Adam and Fre, 
that Man might not be alone, but that he might have a Help-Mate to 
aſſiſt him in the Comforts, as well as in the Neceſſities of human Life: 
And as it was ordain'd before Sin came into the World for the Propaga- 


tion 
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tion of Mankind; ſo it is now likewiſe made uſe of as a Remedy for 


Man's Weakneſs and Infirmity, aſter Sin entred among us, in order to 
reſtrain a vagous Concupiſcence, And ſurely ſince it was firſt introduced 
by the Divine Will and Command, it muſt be a good Thing, and may 
be practis'd without Sin ; however the Paſſions of Men may have abuſed 
this Holy State. Among the Papiſts there is a threefold matrimonial 
Good, %s. what they in Latin call Fides, Proles and Sacramentum : 
And this threefold Good, they ſay, was in Chri/?'s Parents. There was a 
Fides, becauſe there was no Adultery. Chri/t himſelf was the Proles or 
Offſpring. And there was a Sacrament, in their Notion of it, becauſe 
there was no Divorce, And as the firſt Cauſe and Reaſon of Matrimony 
ought to be the Deſign of having an Offipring ; ſo the ſecond ought to be 
the avoiding Fornication: And, therefore, in the Beginning of the 
World, the Precept of the Law of Nature, or rather right Reaſon itſelf 
oblig'd every one to a Contract of Matrimony for the Neceſſity of hu- 

man Propagation ; for if ever there was a Neceſſity of propagating an 
Offſpring, it was ſurely in the early Ages of Mankind, when the Race of 
Men was thin, and the Earth was unpeopled. And in reſpect of the ſe- 
cond Reaſon, certainly the Romiſh Church does very ill in forbidding 
Marriage to the Clergy, ſince ſo few of its Clergy avoid Fornication and 
Adultery, which that Church thinks a. far leſs Sin in a Prieſt than Ma- 
trimony ir ſelf; as Clofter, and others heretofore maintain'd, tho? they 
are ſomewhat a ſham'd to own this Doctrine at preſent. Syloius /Eneas, 
Panormitan, and other Writers of the Rozzzh Church, were all againſt 
the Marriage of Biſhops and Prieſts: But Caſſandra, who was a better 
Chriſtan, affirms, That that Law which enjoins a ſingle Life unto Bi- 
ſhops and Prieſts, ought to be aboliſh'd, though it were an Apoftolical 
Canon. So that this Prohibition of Marriage to the Clergy is condemn'd 
by one of their own Communion. For to forbear Marriage is not a ne- 
ceſſary Means to preſerve Chaſtity, as we may learn from the. lewd and 
ſcandalous Practices of the Romiſb Clergy, who commit ſuch frequent 
Acts of Whoredom and Adultery; and juſtify the ſame too, from their 
Books of the Canon Law, vis. Si non caſte, tamen cautè, and the like. 
Therefore, this Prohibition does no good, nor does it tend to Gods Ser- 
vice (as they vainly boaſt) ſince Virginity is not in Scripture deem'd more 


holy than a chaſte Marriage. But the true Reaſon why the Papiſts will 


have the Clergy always to abſtain from the uſe of Wedlock, is not ſo much 
on a Religious as a Political Account, as thinking not only to recommend 
themſelves to the Laity by a greater ſhew of SanQiity, that they may pro- 
cure a larger Authority to themſelves thereby, but likewiſe to put them- 
ſelves under a greater Subjection to the Pope, and the better to eſtabliſh 
the Hierarchy of the Church. 

By the Papal Canon Law, Matrimony is twofold, ig. Spiritual and 
Carnal. Spiritual Matrimony is that, which is contracted between a 
Prelate elected and the Church, unto which he is choſen by means of the 
Perſons electing : And it may be divided into three Parts. The firſt con- 
lifts in the Conſent of the Perſons electing, and the Perſon elected; and 
this is called the Beginning of ſpiritual Matrimony. The ſecond Part 
conſiſts in Contirmation, whereby this Kind of Matrimony is ratify'd and 
confirm'd. And the third Part conſiſts in Conſecration, whereby the 
fame is conſummated, as carnal Matrimony is by Copulation. Note, 
That ſpiritual Matrimony is only ſaid to be contracted between a Biſhop 
and his Church, and not between an inferior Prelate and his Church. 
But here I ſhall only treat of Carnal Matrimony, as it is a Conjunction of 
Man and Woman 1a an individual State and Converſation of Life: And 
herein we ought to conſider ſeveral Things. For, Firſt, 
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Firſt, We ought to conſider the Parties themſelves that are thus join'd 
together. Secondly, At what Age of the Parties this Conjunction may 
be made. And, Thirdly, By what, and whoſe Conſent it is to be made. 
And Firſt, in reſpect of the Woman which marries according to 
Law, it is ſaid that ſhe ought to be a chaſte Virgin, and a Perſon betroth'd 
in her Virginity. Secondly, She ought to be legally endow'd, and given 
by her Parents in Wedlock. And, Thirdly, She ought to be ſuch a Per- 
ſon as is acceptable to the Bridegroom. L ſay, ſhe ought to be endow'd, 
becauſe Matrimony ought not to be without a Dowry, it it may be had: 
yet if ſuch Marriage be contracted, it is not therefore void; becauſe, 
though a Dowry be an Expedient, yet it is not an eſſential Part of Matri- 
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mony. The Dowry, according to Bartolus F, is that Eſtate which is + In Rub. 
given by the Woman, or elſe in her Name, to the Husband, in order to b. 3' 


{ſupport the Charges of a marry'd Life; and it had its riſe from the 
Law of Nations, as well as from the Conſent of the Giver : And, ac— 
cording to the Civil Law, a reſcinding of Wedlock, either by Divorce 
or by the Death of one of the marry'd Couple, induces a Reſtitution or 
Loſs of Dower, if ſuch Divorce be grounded on any Fault of the Perſon 
divorced. 

As to the Age of the Perſons contracting Eſpouſals de præſenti, com- 
monly called Marriage, it ought to be fourteen in the Man, and twelve 


Years of Age in the Woman: yet a Marriage Contract before ſuch Time || Nov. 109. 


is not void, but only voidable, 
Parties in Wedlock, when they come to theſe reſpective Ages. This is 
the Age of Perſons, which the Law has decm'd capable of Advice and 
Underſtanding, which ought to be principally regarded in the Buſineſs of 
Matrimony, becauſe ſo many Inconveniences may flow from an indiſcreet 


if it be not ratity'd by the Conſent of the ? 


Marriage: And, therefore, though a Perſon under Puberty may contract 


Eſpouſals de futuro; yet he cannot contract Matrimony or Eſpouſals de 
prefenti. But if this {hall haf pan, the Perſon under the Age of Puberty 
ought, as ſoon as he or ſhe ſhall arrive at ſuch Age, to appear before the 
- Biſhop, his Official, or any other competent Judge, if he deſires to have 
ſuch Marriage declared null and void ab initio, and pray an Abſolution 


thereof for want of a proper Conſent *; otherwiſe the Marriage ſhall re- * Hoſtienſ. 
main firm and valid; eſpecially, if Carnal Copulation has enſu'd there. in e. 1. X. 4 


upon. 


_ Thirdhy, Matrimony ought to be contracted with the utmoſt Freedom 
and Liberty of Conſent imaginable, without fear of any Perſon whatſo- 


ever f: For Matrimony contraQted through any Menace or Impreſſion of  c. 5. a. 12. * 


Fear, is null and void zp/o Jure; ſo that it is not neceſſary to reſcind the ſame 
by an Action, in the Civil and Canon Law called, Ouod wetnhs cauſd, be- 
cauſe all Marriages ought to be free. For Marriages contracted againſt 


15. 


the Will of either of the Parties are uſually attended with very bad and diſ- | 
mal Conſequences ||: And, therefore, all Statutes and Decrees made againſt | D. -;. 
this Liberty of the Parties are null and void in their own Nature. But 22: 


tho? 1 contracted thro' ſuch a Fear as may happen to a Man of 
Courage, Conſtancy, and Reſolution, be null and void ipſo Fare; yet 
this Fear may be purged and done away by a ſpontaneous Cohabitation for 
ſo long a Time, as that the Cauſe of ſuch Fear may be preſum'd to ceaſe 


and be deſtroy'd thereby; and a ſpontaneous Conſent added in its room?, + x, 4 1. 2. 


For, according to O/dradus, Cohabitation baniſhes and caſts out Fear, 
whenever ſuch Cohabitation happens, and eſpecially after the Remoyal 
of ſuch Cauſe of Fear : For Fear only remains during the Time, that the 
Cauſe of ſuch Fear continues. Thus a Wife is preſum'd to have con- 
tracted Wedlock thro' Fear, it the Husband beats her, becauſe ſhe would 

XXXX 


not 
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not give her Conſent to ſuch a Contract. But *tis otherwiſe, if the Man 
has beat the Woman on another Account. Now from this freedom of 
Conſent, which is ſo neceſſary in Matrimony, it is inferr'd, that if a Judge 
has a Jealouſy, or any well. grounded Suſpicion, that this Liberty of Con- 
ſent will be hindred by ſome Fear or Force induced on a Woman, he 
ought to ſee that ſuch Woman be kept in ſome ſafe and proper Place, 
where ſhe may expreſs her Conſent, and be without Reſtraint. By Fear, 
here we ought to underſtand ſuch a Fear as may happen to a Man or 
Woman of good Courage and Reſolution, and ſuch as either includes 
ſome danger of Death, or elſe ſome bodily Torment and Diſtreſs : other- 
wiſe it can have no Operation ia Law to reſcind a matrimonial Con- 
rad. 
In reſpe& to the Conſent of Parents; 'tis ſaid in our Canons, that Chil- 
t Can. 100+ dren may not marry without their Conſent t: for Om did not marry 
| without his Father's leave, tho God himſelf deſign'd and appointed the 
Marriage. And Marriages, that are made contrary to the Conſent of 
I| 27 Q. 2.2, Parents, are pronounced to be invalid both by the Canon and Civil Law; 
and the Church did ſometimes Anathematize ſuch as marry'd without 
the Conſent of Parents. Bur yet when Sons and Daughters arrive at a 
competent Age, and are end ued with the uſe of ſtrong Reaſon, they may 
of themſelves contract Marriage without this Conſent : for *tis reaſona- 
ble, that Children ſhould be left at liberty in nothing more than in 
Marriage; becauſe their future Happineſs in this Life depends hereon. 
By the Civil Law, indeed, an emancipated Son might have contracted 
D. 23. 2. Marriage without his Father's Conſent * : But a Son under the Power of 
5 the Father, could not do it without his Approbation. And thus it ap- 
pears, that this Conſent (according to the Civil Law) did not depend 
on that particular Power which the Father was veſted with, and which 
+]. 1.9.2. Was peculiar to the Roman Citizens f. But as Children owe a reverential 
Obedience to their Parents, Sons at this day under Twenty-five Years of 
ll orden. van Age, and Daughters under Twenty, are, in Holland il, and other Countries, 
Polit, bin- govern'd by the Civil Law, forbidden to marry without their Parents 
arr. 3 & 13, Conſent : But if they exceed the ſaid reſpective Ages, the Diſſent of Pa- 
rents, which is only naked and ſimple, without a ſufficient Cauſe, is not 
a legal Impediment to hinder them from contracting Marriage. But 
Marriages contracted in any other manner, are there look'd upon to be 
as null and void zpſo Jure; inſomuch, as that they can not be confirm'd 
even by a ſubſequent carnal Copulation. The Law only makes ſuch 
Marriages as are contracted without Conſent of Parents cz07/ly null and 
void, and not zaturally ſo: But a Father cannot force his Children to 
marry whom and when he pleaſes. | 
I have juſt now obſerv'd, that the principal Thing required to a legal 
Marriage, is the Conſent of the Parties contracting; which is ſufficient 
+ D. 50. 15. alone to eſtabliſh ſuch a Marriage f: And, tho? there is nothing more 
3% contrary to Conſent than Error; yet every Error does not exclude Con- 
ſent. Wherefore, I ſhall here conſider what kind of Error it is, accord- 
ing to the Canon Law, that hinders or impeaches a matrimonial Conſent ; 
and renders it null and void ab initio. Now there are four Species of 
Error, which are hereunto referr'd. The firſt is ſtiled Error Perſone : 
as when I have Thoughts of marrying Urſula; yet by my Miſtake of 
the Perſon I have marry'd [/abella. For an Error of this kind, is not 
only an Impediment to a Marriage Contract, but it even diſſolves the 
X. 4. 1. 25. Contract it ſelf, through a defect of Conſent in the Perſon contraCting |). 
Poor Deceit is oftentimes wont to intervene in this Caſe ; which ought not 
eb. 24.4.1. to be of any Advantage to the Perſon deceiving another *. A ſecond 


Species. 
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Species is ſtiled an Error of Condition; as when I think to marry a 
Free-Woman, and through a Miſtake I have contracted Wed lock with a 
Bond-Woman, and fo vice ver/d for by the Canon Law, ſuch an Error 
is an Impediment to a matrimonal Contract f. But as there is now no +X. 4. 9. 2. 
ſuch Thing among Chriſtians as Perſons that are truly Bondmen or Bond- 
women, (this kind of Bondage or Servitude being now aboliſh'd among us 
by the Advantage of the Chriſtian Religion) I ſhall not long inſiſt on this 
Head. But if a Freedman marry'd a Bond woman, knowing her to be ſuch, 
the Church did not diſſolve ſuch a Marriage. And thus we read, that the 
Marriage between Abraham and Agar the Hand-maid, was a true and 
valid Marriage. The third Species is what we call Error Fortune ; and 
is, when I think to marry a rich Wife, and in truth, have contracted 
Matrimony with a poor one. But this Error does not, even by the Ca- 
non Law, diſſolve a Marriage-Contra& made Simply, and without any 
Condition ſubſiſting ||: But *tis otherwiſe by that Law, if I have contract. || x. 4. 1. 26. 
ed with a Perſon to marry her upon Condition that ſhe is worth ſo many 
thouſands Pounds, and the Condition is not made good: The laſt Spe- i 
cies is ſtiled an Error of Quality, viz. when a Perſon is miſtaken in re- | 1 
ſpect of the other's Quality, with whom he or ſhe contracts: As when a 
Man marries Berta, believing her to be a chaſte Virgin, or of a noble Fa- 
mily and the like, and afterwards finds her to be a Perſon deflower'd, or of 
a mean Parentage*. But according to the common Opinion of the Doctors, 
this does not render the Marriage invalid; becauſe Matrimony celebrated 
under ſuch kind of Error, in point of Conſent, is deem'd to be imply vo- 
luntary as to the Nature and Subſtance of it, though in reſpect of rhe | 
Accidents *tis not voluntary. Nay, the Canoniſts are fo far from reſcind- 
ing a Marriage contracted with a Strumpet, that their Law makes it a 
matter of Merit for a Man to take an Harlot out of the Stews and 
marry her; becauſe it is not the leaſt Act of Charity (ſays the Canon 
Law) to recall a Perſon going aſtray from the Error of her ways: But | 
the true Reaſon is, becauſe that Law allows of publick Stews. | | 
Among unlawful Marriages, there are ſome which are ſtiled cons re || 
Marriages, from the Latin Word Caſtus, as not being initiated juſta [| 
venere: For Y/enuss Girdle, or Cæſtus, as made uſe of at all honeſt and i 
decent Nuptials, was by the ancient Civil Law in Latin, ſtiled Legiti- Fan | 11 
71001171 annorum initium, as Politian obſerves in his Miſcellanies ; that 
is to ſay, the Initiation of a lawful Marriage; for all ſuch Marriages as | 
are inceſtuous are unlawful, though all unlawful Marriages are not 2 | F 
ceſtuous. Now Inceſt is from hence ſaid ro be a Carnal Copulation had | | 
between two Perſons of Conſanguinity or Affinity unto each other; and | " 
who, by a Prohibition of Law, cannot contract Matrimony : For that || 
Marriages, contracted by ſuch Perſons within a certain Degree of Kin. 4 || 
dred, are condemn'd as iceſtuous Marriages both by the Civil and Canon | | 
Law. The Perſian Magi were indeed begotten of the Mother and the | | | 
Son ; but the Marriage of Parents with their Children is not only for- 
bidden by the Zewifhh and Romas Law, but even by the Goſpel Diſ- 
penſation. And ſo are all Marriages prohibited to Perſons any wiſe ally'd 
to each in any Degree of the aſcending or deſcending right Line, by rea- 
ſon of ſuch Kindred or Conſanguinity: as between Father and Daughter, 
Mother and Son, Grandfather and Grandaughter ; Grandſon and Grand- 
mother; and ſo on z infinitum tj. But God has not entirely forbid- 


* 39 Q. 1. 1. 


TD. 23. ws | 
den us to marry our Kindred, but only the neareſt of our Fleſh, Propin- 53 & 68. | 
quos non Cognatos, ſays the Law: for as to ſuch as are ally'd to us in a . 47s 


collateral Manner, this Prohibition only extends to ſome certain limited 
Degrees. Such Marriages as are contracted and enter'd into between 


Aſlcendants 


364. Parergon Juris Canonici Anglicant. 

| Alcendants and Deſcendants, are, by the Civil Law, tiled by the Title 
of Nefarious as well as IJaceſtuous, to ſhew. the Abhorrence that Law 

has of ſuch kind of Marriages: Nay, the Laws of. God do forbid us not 

only carnal Knowledge of a Mother, but even of a Step. mother alſo, 

Inceſt committed between Aſcendants and Deſcendants, was, by the 

eo Zerwih Law, puniſh'd with Death]; it being a more heinous Crime with 
them than Adultery itſelf. The Interdicts of Marriage and carnal Co- 
pulation in the Leoitical Law, were directed to the Men, and not to the 
Women, who are only interdicted by a Conſequence and Implication of 
Law : for the Woman being interdicted to the Man, the Man muſt be al. 
ſo interdicted to the Woman; ſince a Man cannot marry a Woman, and 
ſhe not marry him. But for a Man to marry his Wife's Siſter, rho? ſhe 
be not in the right Line aſcendipg or deſcending, is a Marriage expreſly 
forbidden by the Leortical Law. A Man marry'd his Grandfather's 
Brother's Wife by the Mother's ſide, and it was held here in Euglau d 
not to be an unlawful Marriage. A Man married his firſt Wite's Siſter's 
Daughter, and it was held to be an unlawful Marriage; and after a Prohj. 
bit ion was pray'd, a Conſultation was granted. See Man's Caſe in More's* 
t 33 Elz. and Croke's f Reports. By the Civil Law, Matrimony is not prohibited 
with a Silter's Son or Daughter, in Eugliſb commonly called a Coſiu Ger- 

7147, and in Latin ſtiled Conſobri uus, and Confobrina : But 'tis otherwiſe 

by the Canon Law, in reſpect of Intermarriages between Couſin Germans, 

for the ſake of Gain to the Church, by a Papal Diſpenſation. It was a 

Law among the Jews or Hebrews, that Freedmen ſhould not marry their 
Handmaids ; nor ſhould any Perſons be hereunto compell'd by Love, as 

|| Cap. 6. We may read in the fourth Book of ew rely Zewiſh Antiquities ||: But 
theſe were only unlawful, and not inceſtuous Marriages. And this too 


* Pag. 907. 


_ was an ancient Salic Law among the Franks. See the Book of the 1 
ene Salich Law *: Oi ingenuas mulieres rapiunt. 

Pope Foariſftus writing to the African Biſhops, ſays, That Marriages 
ought not to be contracted in a clandeſtine manner; for Marriage (ſays 
he) is no otherwiſe Lawful, but when the Wife is demanded of ſuch Per- 
ſons as ſeem to have the Government and Dominion over the Woman's 
Perſon, and who have the Care and Guardianſhip. of her: And unleſs ſhe 
be eſpouſed by the Conſent of her Parents and neareſt Relations, and be 
endow'd according to Law, and likewiſe at the time of her Nuptials, re- 
ceives the Sacerdotal BenediQion according to Cuſtom, by the means of 
Prayer and Oblations, and be alſo given in Marriage by her Paranymphi 
(as uſual) ſuch Marriage is deem'd unlawful by the Canon Law. And 
this was the ancient way of celebrating legal Marriages in the Church: 
For otherwiſe they were only {tiled Conjugia preſumpta, and not lawful 
Marriages; and by that Law are rather term'd Jduiteria, Stupra and 

| 50 Q. 2 Contubcrnia, than lawful Marriages||. © Let no Believer or Chriſtian of 
5. 1 2 & 3. « what Condition ſoever he be, preſume to celebrate Wedlock in private, but 
« let him publickly marry in the Lord, receiving the Benediction of the 

« Prieſt,” ſays the Text of that Law. The Council of Trent declares 

all clandeſtine Marriages to be null and void: But this is not Law in 
Enzland; our Law only puniſhing ſuch Marriages with the Cenſure of 

the Church, | | 5 | 

The ſolemn and uſual Times of ſolemnizing Marriage, according to 

the Canon Law, ceaſe at certain Seaſons of the Year, 27. from the firſt 

Sunday of our Lord's Advent, to the Octave of Epiphany, iucluſively; 

and from the Beginning of Leut, to the Octave of Eaſter, incluſively ; 

and from the firſt Day of Rogation Week, till ſeven Days after Perte- 

* X.2.9. 4. Coſt ; and hence Marriage may belawiully celebrated on Trinity Sunday“. 


ni fin. But 
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But theſe Seaſons are only appointed by the Pa pal Canon Law, for the ſake 
fo purchaſing Diſpenſations : for tho? the Banns of Matrimony are ſel- 
dom or never publiſh'd in Leut, &c. according to that Law; yet People 
may marry at that Time with Licences. But as for the Time of Adverr, 
which was never obſerv'd in our Church as a Faſt, there is no Foundation 
for ſuch a Prohibition with us: And though on ſolemn Faſting Days our 
Anceſtors thought fit to reſtrain the Common Liberties of Marriage du- 
ring that Time, becauſe the Mirth and Rejoycings which uſually ac- 
company Marriages, are not ſuitable to the Humiltation and Sorrow 
which we ought to ſhow at ſuch times for our Sins; yet Ter and 
IV hitſon Weeks are uſually Times of Mirth and Jollity ; and therefore, 
Marriages at thoſe Times ought not to be forbidden, as they are not 
with us. 

A matrimonial Cauſe is in the Canon Law deem'd a Cauſe of an ardu— 
ous and important Nature“, Abl. poſt Aut. de Butrio t: And hence it is, * x. 4. 14. 
that in a matrimonial Cauſe, an Oath is not given in ſupply of Proof, ac- S. Glo's. 
cording to the common received Doctrine of all the Doctors and the Glos DS ten 
on the Canon Law ||. And in matrimonial Cauſes, the Proceſs ought to lu erz. 
be in a ſummary manner, viz. Simpliciter & de plano, & fine Strepitt 1125 385 
& Pigurd judicii f: inſomuch that a definitive Sentence 1s uſually pro- X. Ig 
nounced in theſe Cauſes on bare Cognizance only had thereof, even with- # Cl. 2. «. 2, 
out exhibiting any Libel at all, nor any Exceptions of Sjpulation or 
Guaranty admitted herein by the Civi/ Law. Moreover, tis to be ob- 
ſerv'd, That by that Law marry'd Women and Virgins may, in ſuch 
Cauſes, appear in Judgment without a Curator or Guardian, and may be 
Adyocates in their own proper Suits. Matrimonial Cauſes do alſo include 
Cauſes of Divorce, ſince the Diſpute in this as well as in the Caſe of al- 
firming a Marriage is de Federe Matrimoniali * : And fo likewiſe do all 
Cauſes incident and acceſſory unto Marriage come under the Stile of ma- 
trimonial Cauſes. But ſome have doubted whether Expences of Suit 
made ina Cauſe of Matrimony or Divorce, may be reckon'd under this 
Head. And fir/#, It ſeems, that Expences made in a matrimonial Cauſe, 
or Cauſe of Divorce againſt the Party caſt therein, ought not to be inclu- 
ded, becauſe all Marriages ought to be free, and fo, conſequently, (ſay 
fome) ought the Proſecution thereof to be fo too . But, on the con- ; x, 4. 1.14. 
trary, I think, that the Perſon caſt, ought to be condemn'd in Expences to 
the Perſon that obtains in the Cauſe, ſince the Law does hereby repreſs 
Calumny and malicious Proſecutions. And this is ever true, when there 
is a Divorce or Separation of Matrimony pray'd at the Inſtance of either 
of the Parties: But 'tis otherwiſe, if the Marriage be afhrm'd ; for then 
a demand of Expences (peradventure) ceaſes, becauſe the Eſtate and 
Goods of the marry'd Couple are as it were in Common ||, or (at leaſt) 
the Husband, as long as the Marriage ſubſiſts, is made Lord and Propric- 
tor of the Woman's Eſtate *, in ſuch a manner that ſhe can make no de- *c. z. 32. 9. 
mand on him in this Behalf during the Continuance of Matrimony +. | 


N. 4 14.1. 


X. 1. 41. 8. 


8 | C. 3. 10. 2. 
I have before obſerv'd, that Marriage was by the Canon Law r . 


dicted to the Clergy rather to ſupport the Papal Power againſt the State, 
than that it was unlawful in itſelf; well knowing that they would have 
leſs regard for the State, when they gave no lawful Pledges to ſupport 
it. But tho' there were ſeveral Canons made againſt the Marriage of 
Prieſts ; yet they were never receiv'd here, but only in France and [ta- 
ly: For the Britiſb Clergy had their Wives, when the Saxons ruled here, 
tho' King Edgar at Dunſtan's Requeſt, to favour the Monks, preſſed the 
marry'd Clergy to leave their Wives; which they refuſing to do, were 
depriv'd, and the Monks put into their Beneſices. But 'tis certain, that 
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the Prieſts here kept their Wives long after the Conqueſt: For, at a Sy- 
nod held at J/eſtminſter about the third Year of Heury the firſt's Reign, 
a Canon was made prohibiting all Prieſts to marry. And Hepry, Archdea- 
con of Huntington, oblerves on that Canon, ig. That it ſcem'd very pure 
70 ſome, but as dangereus to others , for ſuch Prieſts as were not able to 
contain, would by this means fall into horrible uncleanneſs, to the great 
Diſgrace of the Chriſtian Religion. Cardinal Crema, who was ſent 
hither by Pope Homrins, afterwards held a Synod at London, wherein 
he made very invective Speeches againſt the marry'd Clergy, telling them, 
that it was a horrid Sin for a Prieſt to riſe from a Woman, and immedi- 
ately to make the Body of Chriſt : But the next day after he made this 
Speech, he ſaid Maſs himſelf, and at Night was taken in Bed with a 
Whore. This Story is deliver'd to us by the Writers of that Age, and 
we have no Reaſon to doubt the Truth of it, ſince Henry of Huntington 
who liv'd at that Time, and was a Prieſt himſelf, and the Son of a Prieſt, 
gives us a large Account of this matter; and concludes, that it was too 
notorious to be deny'd. | 

Two Years afterwards another Synod was called at London, where ſome 
Canons were made to enforce thoſe touching the Celibacy of the Clergy : 
And two Years after that, another was held at Veſtminſter, where it was 
decreed, that Prieſts ſhould leave their Wives before the next St. 47drew's 
Day, under Pain of Deprivation. But the Clergy being unwilling to 
ſubmit to this Decree, the Execution thereof was left to the King *, who 
took Money of ſeveral Prieſts by way of Commutation, and fo permit- 
ted them to live with their Wives; and by this means that Conſtitution 
was in a manner ler aſide. By theſe Canons, the Regulars were under a 
ſtricter Obligation than the Secular Clergy, as having made a Vow of 
Chaſtity : And, therefore, if a Deacon or Secular Prieſt had taken a Wife, 
the Marriage was not void, but voidable; but if a Monk or Nun mar- 
ry'd, it was void; becauſe they had vow'd Chaſtity. But the Inconti- 
nency of the Prieſts was ſo notorious, that about Forty-ſix Years after the 
laſt Canon was made concerning the Celibacy of the Clergy +, Men in 


Orders were, by a Synod held at Meſtmiuſter, prohibited not only from 


Marrying, but from keeping Concubines: And the like was done by 
Hubert Archbiſhop of Canterbury in a Synod held at pr, wherein he 


preſided for that Purpoſe. Afterwards Htephen Langton revived thoſe 


Decrees, and added a Puniſhment to be inflicted on the Concubines of 
benefic'd Prieſts and Men in Orders, not when they were living, but af. 
ter their death, 97g. That they ſhould not have Church-Burial, unleſs 


they repented ; and that the Prieſts ſhould not be admitted to the Sacra- 


ments whilſt they kept ſuch Women. But notwithſtanding theſe Con- 
ſtitutions, ſeveral of the marry*d Clergy kept their Benefices till Cardi- 
nal Otho made a Legatine Conſtitution &, whereby ſuch Prieſts were 
ipſo Fare depriv'd of their Eccleſiaſtical Benefices, as did either private- 


| ly or openly contract Matrimony, or did in a clandeſtine manner retain 


their Wives with their Churches, or did acquire ſuch Benefices de 71090 
after Marriage, or were promoted to holy Orders, as being contrary to 
the Canons of the Church f. And fo ſevere was this Legatine Conſti- 
tution againſt the Marriage of Prieſts, that the Eſtates, which they 
gain'd by the Church after ſuch Marriages, were to be reſtor'd and given 
back to the Church, and their Children were not to be admitted ro the 
Prieſthood, though they ſhould have the Pope's Diſpenſation. And thus 
this matter continued for almoſt three Hundred Years, viz. till Henry 
the VIIIth's Reign, during all which Time ſuch ſcandalous Crimes were 
committed by the Clergy, that Diſpenſations to keep Concubines were 


very 
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very common in thoſe Days, if the Prieſts had Money enough to purchaſe 
them. And to ſuch an open Defiance of all Shame were they grown, that 
the Biſhop of Miucheſter (as we read) for the Time being, had a Grant 
from the Pope to licenſe Stews and Brothel Houſes in his Dioceſs, as. 
was done here in Southwark; and hence came the laying of the n- 
cheſter Gooſe, for the foul Diſeaſe among the Clergy. For lelt they 
ſhould give a bad Example to the Laity, they kept thete Concubines not 
in their Houſes, but were privately maintain'd in the Stews ; for there 
was a Conſtitution made againſt ſuch as publick/y kept Concubines in 
their Houſes, and did not remove them within a Month, GC. “: And this * Othon 
made them take Lodgings for them, which occalion'd the making ano- . . 
ther Provincial Canon, cg. That they ſhould not have prblichk acceſs to 
them cum ſcaudalo f. And Sir Simm Degg oblerves, that it was wiſely 4 Lindw. 
done by the French and German Laity to ſollicit the Council of Trent, db. 
that Prieſts might be ſuffer'd to marry, as being unwilling to truſt their 
Wives and Daughters at Confeſſion with Men who might have Concu- 
bines tho? no Wives: And Pope Pins II. a ffirm'd, That tho? there were 
ſeveral good Reaſons againſt the Marriage of Prieſts, yet none which 
could ſtand in competition with thoſe Reaſons which were for it. 
But I don't find, that the Clergy were in thoſe Days retorn'd by all 
thoſe Canons : and therefore it was thought neceſſary to add a Temporal 
Law || to thoſe Canons, in order to puniſh their Incontinency ; and it 1H. 1. e. 
was, That the Ordinary might commit ſuch Prieſts to Priſon during 
Pleaſure; and this Law is ſtill in force. Afﬀerwards an Act was made 
to declare it Felony for a Prieſt to marry ; or if marry'd, carnally to 
know his Wife, or ſo much as publickly to converſe with her ; or for 
any Perſon to preach or affirm the Lawfulneſs of a Prieſt's Marriage *. 31 11.8. 
But the puniſhment of Death being thought roo ſevere, this Act was re-“ 
peal'd the very next Year: And then it was enacted f, That if a Pricſt + 32 Ul. 8. 
was guilty of Incontinency, he ſhould forfeit all his Goods, &c. and all “s: 
his Spiritual Preferments excepr one; and upon a Conviction of the ſecond 
Offence, he was to forfeit all his Goods, and the Profits of his Lands, Be- 
nefices, and Promotions; and for the third Offence, beſides the aforeſaid 
Forfeitures, he was to be impriſon'd during Life. But theſe Severities 
were not effectual enough to prevent this Vice: And, therefore, in the 
ſame Year, another Act was made, by which all Marriages were de. 
clared to be lawful which were not prohibited by God's Law ||. And this || 32 H. 8. 
was a general Law, in which the Clergy as well as the Laity were com- K. 38. 
prehended : But the Statute, which more nearly concerns them, was that 
of Edward the VIth* ; the Preamble ſetting forth, That though it 283 E. 6. 
would be better for Prieſts to live chaſte and ſeparate from Womens 5.2“. 
Company, that they might with more Fervency attend the Miniſtry of 
the Goſpel; and that it was to be hoped, they would of themſelves vow 
perpetual Chaſtity, but that when it was entorced by ſevere Laws, ſuch 
Inconveniencies follow'd as were not fit to be mention'd : And, there- 
tore, it was enaQted, That all Laws, Canons and Conſtitutions, prohi- 
biting the Clergy to marry (who by the Laws of God might marry) and 
all Pains and Forfeitures therein contain'd, ſhould be void. And by ano— 
ther AQ made Anno 5 & 6 Edw. VI. it was declared, That the Mar- 
. 6 of Prieſts ſhould be held Law ful, and their Children be Legitimate 
and Inheritable, c. For the former was only taken to be an Act of Tole- 
ration for Prieſts to marry, to prevent greater Inconveniencies; and that 
notwithſtanding that Act, it was ſtil] unlaw ful for the Clergy to marry, 
and the Iſſue of ſuch Marriages were accounted Baſtards : Wherefore ano- 


ther AQt was made, declaring the Marriage of Prieſts lawful, and their 15 & 6. E 
Children legitimate f. | E. 


cup. 12. 6. 
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Of Monks, Monaſteries, and the like. 


AVING already in the Beginning of this Work ſaid ſomething 

of Abbots, Priors, c. I ſhall here diſcourſe of Monks, Monaſte- 

ries, and the like, tho' we have nothing to do with theſe Pretenders to 

Religion among us ; and (I hope in God) never ſhall again : But as they 

are the Ground. work, and beſt Support of the Papal Power, and make a 

conſiderable Figure in the Cauon Law, I could not paſs them over in 

ſilence without a Chaſm in the Undertaking itſelf, and the Title will 
ſerve to explain ſeveral other Parts of that Law. 

Now a Monk is a Regular, who lives in a Monaſtery or Religious 
Houle, under the Pretence of giving himſelf up entirely to the Service of 
God, and the Good of the Church, by quitting the Cares of this World: 
And Perſons become Monks three ſeveral ways. Fir/t, By paternal De- 


3. votion; Secondly, By proper Profeſhon * ; and, Thirdly, By the Emiſſion 


of a Vow. A Perſon becomes a Monk by paternal Devotion, when a 
Father delivers up his Child to ſome Religious Houſe before his Age of 
Puberty f: in which Caſe, the Child being under Puberty, and undergo- 
ing the ſacred Tonſure, or putting on the Habit of his Order, ought, up- 
on a Summons at Fifteen, to be ask'd ||, Whether he will continue in that 
Habit or not? and if he ſhall by his continuance in ſuch Habit ratify his 
Profeſſion formerly made, he ſhall not afterwards quit the fame *. But 
if he will return to a Secular Habit or State of Lite, he ſhall have Liber- 
ty ſo to dot; becauſe (ſays that Law) it would be for the Diſadvan- 
tage of Religion, to have the Services thereof perform'd by Compulſion. 
And, therefore, 'tis decreed, that no one ſhall be forced into Holy Or- 
ders, nor be compell'd to enter into any Religious Order, either by his 
Father, or any others whatſoever, But 'tis Lawful to induce a Perſon 
hereunto by ſweet and gentle Means, tho? not by Violence, Simony, and 


the like. Before the Age of Puberty, g. Fourteen in the Male|j|, and 


Twelve in the Female * Iſſue, Children thus devoted by their Parents 
cannot quit this Religious Bondage without the Parent's Conſent +; which 
they might otherwiſe do, if an Offering of this kind had not intervened. 
Bur it a Child under the Age of Puberty has taken on himſelf the Mo- 
nachal or Monkiſh Tonſure without his Parents Conſent, they may irri- 
tate and annul this Act: yet if they will not reclaim him within a Year, 
by applying to ſome competent Judge, they ſhall not be able to do it af— 


terwards. A Guardian or Tutor may, according to Feliuus, reclaim his 


Ward or Pupil from a Monaſtery, though he cannot make a Tender or 
Oblation of him: But Inoceut is of another Opinion, in reſpect of this 


part of the Law, according to this Maxim, 72. Contrariorum eadem eff 


20 Q. 2. 1. 


ratio. Note, therefore, that a Child under the Age of Puberty ought 
not to go into a Monaſtery contrary to Conſent of Parents; and if he 
ſhould rhus liſt himſelf before ſuch Age, or be devoted by his Parents, 
he does not thereby ceaſe to be in his Parents power: Bur *tis otherwiſe, it 
he does it after ſuch an Agel. And if Parents will offer up a Child before 
ſuch Age, contrary to ſuch Child's Inclination, the Act is invalid, accord- 
ing to [-nocentius ; for the Child may leave the Monaſtery at his plea- 


ſure. 
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ſure. But if ſuch Monaſtery into which the Child has thus entred him- | 
ſelf without or contrary toſhis Parents Conſent, be at ſuch a diſtance, that 
it cannot be known within a Year's time, then a larger ſpace of Time 
ſhall be allow'd*, But if Perſons of an adult Age (hall devote them- * Arg: 17 Q. 
ſelves to a Religious Order, the Parents cannot prohibit the ſame ; for by © 3 
entring into ſuch Order, the Father's Power is diſſolv'd and at an end  ; t Glob. in 
ſuch Perſons by a Fiction of Law being dead as to this World. And it © © 29 
would be the ſame Thing, if the Father himſelf ſhould go into a Mo- 
naſtery ; for his Power would then be at end : becauſe when a Father 
comes under the Abbot's Power as ſubject to him, he cannot have another 
in his Power. An adult Age is above the Age of Puberty, and under 


that of twenty five Years ||. D. 34. 3+ 
Secondly, A Perſon becomes a Monk by his own proper Profeſſion, P. 33. . 


and this either expre/ly or tacitly. Expreſly, when any one after the 69. 
Year of his Probation, takes the Mon iſb Habit on himſelf, and profeſſes 
himſelf willing to obey the Rules of the Monaſtery f. Certain Scholars! 
entred themſelves of the Franciſcan Order, but in making their Pro- 
feſſion did not all of them obſerve the ſame Method. For one of them 
made a Profeſſion a principio, another within the Year, and a third after 
the Year ended: whereupon it became a Queſtion, Onid Juris? And, 
Firſt, it was well enough toobſerve the Will of the Perſon (without any 
DiltinQion) entring himſelf, ſince Profeſſion ſimply makes a Monk. But 
hereunto tis objected, That 'tis ſometimes neceſſary to make a Tryal of 
himſelf ; and this Trial ſhall be according to the Quality of a common 
Caſe. Secondly, The ſeveral Orders of Religious differ from each other 
in reſpect of the Time of Probation, and the Laws concerning this Time 
are various and arbitrary. Some allow only one Year, ſome two, and 19 Q.. 6. 
others three Years for this End and Purpoſe : But regularly ſpeaking, the 

ſpace of a Year is obſery'd. It has been a Query, Whether a Perſon may 

be ſaid to have compleated his Year, who, after ſix Months continuance 

in a Monaſtery, quits the ſame, and then after ſome interval of Time re- 

turns again, and abides therein for {ix other Months, fo that ſuch Perſon 

may be admitted to his Profeſſion ? And it ſeems it may, tho? the Doctors 

differ in Opinion. By what Words this Profeſſion may be made, and 

what Things are eſſential hereunto, I ſhall not conſider, referring myſelf | 
to the Doctors on the marginal Law *: But, according to them, an ex. x. 3. 31, 
preſs Profeſſion only requires five Things. Fir/t, That the Perſon pro. 13: 
feſſing in a Male be fourteen Years of Age f, and in a Female twelve ||, +vi. 3. 14. r. 
according to the ancient Canons: But the Council of Trent requires | 29 Q 1-8. 
eighteen Years of Age in both“. Secondly, That this Profeſſion be by a * Seb. 25. 
Perſon that has the Power of incorporating himſelf in ſome Religious © 5 & 16. 
Order. Thirdly, That this Profeſſion be made to ſome Order approv'd by 
Law i. Fourthly, That the Prelate of the Order do require the Advice t vi. 
of his Chapter touching the ſame. And, Fiftbiy, That this Profeſſion 

be made with a regard to the three Vows of Religion ||. But if the | Seß. ut 
Perſon deſirous of Converſion receives the Habit, and profeſſes before the ſup- 
regular Time prefix d for ſuch Profeſſion, the Party profeſſing is bound to 

a regular Obſervance, and ſhall be truly deem'd a Monk. But though 

an Abbot is bound to conſult and ask the Advice of his Chapter touch- 

ing the Admiſſion of a Monk (as aforeſaid) in order to render ſuch Ad- 

miſſion valid; yet he is not bound to follow the ſame, but may alone : 
without the Chapter, admit him“. Though a Perſon in a Monaſtery of * x 3. 31. 
Mendicants, making Profeſſion ante annum probationis, be not in ſpe. 16. 

cial obliged to obſerve the Rules of their Order; yet he is bound in gene- 

ral to purſue the Religious Order which he has choſen. And this is par- 


Z Z 2 2 ticular 
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the Order, and lead a Clerical Life But it he had been a Regular protels'd, 
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ticular in the Mendicaut Order. But as a diſcreet Abbot may on a juſt 
and reaſonable Account allow of Profeſſion before the Time of Probation, 
ſo he may for the like Reaſon deter the ſame. Hence *ris, that if an un- 
known Perſon deſires Admittance into a Monaſtery, he ſhall not be re— 
ceiv'd till he has wore the Monks Habit for three Years, leſt he ſhould 
become a Servant immediately after his Year of Probation, or be other- 
wile found unfit for a Monaltery. For there are ſeveral Things that ren- 
der a Perſon incapable of becoming a Monk or a Religious. As firſt, 
want of due Age“. Secondly, Bondage or Servitude; tho' this of a 
Monk is the greateſt in the World, if they liv'd according to their Rules, 
being the molt abject Slaves upon Earth to the Power of the Pope, and 
the Superſtition of their reſpective Orders. Thirdly, If he be liable or 
obnoxious to Debts. FTourrbly, If he be made a Biſhop without the 
Pope's leave. Fifthly, It he has conſummated Matrimony, or has had 
carnal Knowledge of a Woman after Eſpouſals. And /aſt/y, If he comes 
into the Monaſtery by Compulſion contrary to his own Inclination 4. 
But if a Bondman or Servant ſhall continue in the Monaftery, and be af 
terwards made free for his good Services, he ſhall by this means, for the 
future, become a Freedman: which Artifice of the Churchmen increas'd 
the number of Monks very much. 

A Perſon is ſaid to make a tacit Profeſſion, when it appears by proper 
Conjectures, that he is for ever willing to lead the Life of a Monk, and 
to ſerve God by ſome Religious Vow, and retains the Habit of a Monk 
after the Year of Probation, when this Habit is common and indiſtinctl 
given to Novices and Perſons profeſs'd; or takes on himſelf the Habit of 
Perſons profeſs'd, when this Habit is diſtindt. Whence the Council of 
Toledo ordains, That Clerks, who pretend to be Monks in Name and 
Habit, and are not ſo indeed, ſhall be puniſh'd, and made true Monks. 
Therefore the Perſon who will not be thus bound, ought, within the 
Year, to lay aſide the Habit. I now ſpeak of a Perſon under the Age of 
Puberty, and of him, who has voluntarily ſubmitted himſelf, and receiv'd 
ſuch Habit, or worn the ſame (at leaſt). But if the Perſon bearing the 
ſame, proteſts, that he does not thereby intend himſelf a Monk, *cis 
otherwiſe, The Difference between the Habits of Perſons profeſs'd and 
Novices, is, that the Habit of the firſt is bleſſed by the Prieſt, and the 
other is not; the Habit of Perſons profeſs'd is given before the Altar, 
and that of Novices is not, but in any other Place; the Habit of the firſt 
is given by the Abbot, but of the latter by other Perſons. 

There was ſometimes a wide difference made, whether a Perſon did 
expre/ly or tacitly profeſs a Religious Order: For the firſt does abſolutely 
and neceſſarily, without any Diſtinction, oblige the Perſon to that Order 
he has profeſſed, without changing his ſecular Habit]: For the Habit 
does not make a Man a Monk, but the Profeſſion of ſuch a Rule or Order 
of Life *. But if this Profeſſion be tacitly made within the Year of 
Probation by any one's taking on himſelf the Habit, which is given to 
ſuch as profeſs a Religious Order, he is not particularly bound to that 
Order, the Habit of which he takes on himſelf. But yet the Perſon re- 
ceiving the Habit, is in general obliged to ſome Order or other ; provided 
he be of lawful Age, and knowingly and adviſedly continues to wear the 
Habit for three Days: But *tis otherwiſe if he labours under any Fit of 
Madneſs or Ind iſpoſition of Mind. A Canon of the Church of Milan 
becoming a Capuchin and having a Prebend, it was a Queſtion, whether 
his Benefice became void thereby, Regulars being incapable of ſuch ſecu- 
lar Benefices? and it was held inthe Negative ; becauſe he might leave 


it 
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it had been otherwiſe, ſor a bare entring into a Religious Order, does not 
vacate a Benefice without the Perſon's Conſent, wha thus becomes Reli— 
ous: For Benefices do not become void by reaſon of Eſpouſals contracted, 
ut only on the ſcore of Marriage itſelf; ſince Eſpouſals may be eaſily 
diſſolv'd again. Therefore, a Perſon entring into a Religious Order, may 
retain his Benefice during the Probation- Year, and during that Time it 
ſhall not be conferr*d on another *; but in the Iaterim it ſhall be ſerv'd * Glofs. in 
by another, allowing him a convenient Portion out of the Profits thereof f: 14% 
But if the Perſon becoming Religious ſhall either tacitly or expre/ly pro- + Glofs. ut 
feſs ſuch an Order, or conſent thereunto, ſuch Benefice ſhall then be given ſup. 
to another, A certain Perſon vow'd to enter into the Zeſuzts Order, and 
then repenting thereof, deſired ro be promoted ro a ſecular Dignity in the 
Church; and if he did not obtain that, he reſolv'd to enter into ſome 
other Order: Whereupon a Queſtion in Law ariſing, it ſeem'd at firſt, 
that he ought to have full Liberty herein ; becauſe Services which are by 
Compulſion, are not acceptable to God. But it was anſwer'd, that becauſe 
he made a Vow in the Beginning, which is a Matter of Will and Choice, 
he ought to obſerve it now as a Matter of Neceſſity: which brings me to 
ſpeak of the third way of becoming a Monk, ig. by the Emiſſion of a 
ow. | | 
For if a Perſon being compos Mentis, tho? he labours under ſome bo- I x. 8. 31. 
dily Infirmity, has made a Vow to enter into a Religious Order, he is“. 
thereby bound to become a Monk; for ſuch Vow made, according to the 
Papiſts, ſo far binds a Man unto God's Service, that he ſhall be compelld 
to perform ſuch Promiſe, tho? he ſhould, after ſuch Vow made, obtain a 
Prelacy: But tho? he ought to quit the Prelacy, and go into a Monaſtery *; *x. 3. 34. 
yet he may afterwards accept of a Biſhoprick, if canonically elected 10. 
thereunto ft. Now a Vow, according to Aquinas, is a ſpontaneous and 4 x. 2. 14. 7. 
deliberate Promiſe made to God touching Things relating to him : and it 
is twofold. A ſimple Vow is that which is not ſtrengthen'd by any Pro- 
feſſion': But a ſo/e7z7 Vow, is what is confirm'd either by an expreſs or tacit 
Profeſſion. He, who puts on the Monkiſh Habit of his own Will, and being 
of due Age, ought not to quit the ſame ; but ſhall be conſtrain'd to live in 
his proper Monaſtery bref rc to his Abbot : But if hereunto compell'd, 'tis 5 
otherwiſe, provided the Compulſion be ſuch as may happen to a Man of 
Courage and Reſolution, A Monk can have no ſuch Thing as Property 
in any Eſtate or Goods of Fortune“; for if he has, he ought immediately * x. z. 35. 6 
to quit and ſurrender the ſame : For the Abdication hereof is ſo far an- 
nex'd to the Rule of a Monk, that the Pope himſelf cannot diſpenſe with 
it ; but before a Perſon becomes a Monk, he may diſpoſe of bis Eſtate by 
his laſt Will and Teſtament. And if any Monk, at the Time of his Death, 
ſhall be found to have any Thing as Property, he ſhall be deprived of 
Chriſtian Burial f: Nay, ſo ſevere is the Law in this reſpect, that if ſuch + x. 3. 35. 
Perſon has been bury'd, it enjoins the Corpſe to be dug and taken up 43. 
again, if it may be done without Scandal or Offence ;' as Gregory the 
Great ſays he did itl. | | . | 
Tis deliver'd as the common Maxim of the Canoniſte, That tho? a 
Monk be made a Biſhop, yet he is not thereby releas'd from wearing his 
Religious Habit of a Monk, nor from the three ſubſtantial Vows of his 
Order: For if ſuch Monk ſhall thereupon lay aſide his Religious Habit, 
and aſſume the exterior Tunick of a Biſhop, he ſhall incur (according to 
ſome Perſons) the Pain of Excommunication *. Sed quære, ſince no Ca- + x, 3. 35. 6. 
non inflicts this Puniſhment on a Monk, that aſſumes the white Garment 
in virtue of his Epiſcopal Dignity, this being worn by Biſhops on their 
outward Garment: Yet if a Monk wears the Epiſcopal Habit on his 
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being made a Biſhop, he acts an ill Part according to the Ci Law, 
Af For a Monk is not, by the Epiſcopal Habit, exempt from the ſubſtantial 


Vows of his Order, tho? he be free from the Prohibition of eating Fleſh, 
and from the Juriſdiction of his Abbot ; and likewiſe from all other Rules 
and Starutes of the Religious Order itfelf, But when 1 fay, that a Monk 


2 nr 
———— 2 > PRES — 


5 is exempt from the Juriſdiction of his Abbot on his being made a Biſhop, 
1 do not mean that he is exempt from the Vow of his Obedience, for he 
75 {till remains ſubject to that Vow: But I would be underſtood to mean, 
4 


that he is free from the Juriſdiction of a regular Prelate, becauſe he has 

no Abbot to yield Obedience to. But according to Aguinas, a Monk 

made a Biſhop is (notwithſtanding) ſubject to all the Rules and Statutes 

of his Religious Profeſſion or Order; provided, they do in no wiſe hinder 

him in the Exerciſe of his Epiſcopal Office. And hence Cajetan ob- 

ſerves, that a Monk becoming a Biſhop is not entirely exempt from 

Faſtiog, and rhe Prohibition of eating Fleſh, inferring, that ſuch Monk 

commits a mortal Sin by eating Fleſh on a Friday, on which day Chriſt 

ſuffer'd in the Fleſh. | 

Abbots ought to be very diligent in ſearching after and reclaiming their 

fugitive Monks by excommunicating them, if they do nor return to their 

*X.3.31, Monaſtery upon a Summons, and lead better Lives for the future &: and 

| ſuch are ſaid to be Fugitives, as ſtay out of the Monaſtery, and conceal 

+ Abb. in themſelves from their Abbot f; tor Monks ought not to ramble up and 

3. down the Towns and Villages where they dwell, after lewd Women and 

other Diverſions of the Fleſh, as is too frequently practis'd among them : 

nor ought they raſhly and giddily to paſs from one Monaſtery to another, 

unleſs the Monaſtery unto which a Monk deſires to be tranſlated, be of a 

ſtricter Order; in which Caſe, the Prelate ought, without any Difficulty, 

to aſſiſt in ſuch a Tranſlation, left he ſhould be ſaid (as the Papal Law 

phraſes it) to hinder a Purpoſe divinely inſpired. And if it be a proba- 
ble Doubt, which is the ſtricter Order, the Matter ſhall be determin'd by 

ſome other Abbot; for the immediate ſuperior Abbot to the Monks ought 

not to be a Judge, as being, as it were, in his own proper Cauſe. And that 

a Monaſtick Diſcipline may be well obſerv'd, the Abbot ought to be 

choſen out of the Aſſembly of Monks, and to be a perſon of eminent 
Merit for Diſcretion, and in Humility in the Government of the Houſe, 

that the Monks may pay Devotion and Obedience to him with all readi- 

nels. A Perſon, therefore, that has not been a Monk profeſs'd, cannot be 

X. 1. 6. 49. Choſen an Abbot according to the Cauon Law ||; for he that has not taken 

on himſelf the Form of a Diſciple, ought not to aſſume the Office of a 

| Maſter ; nor ought that Man to be tet over others, who never knew 
X. 1. 14. 3. What it was to be a Subject himſelf kx. By that Law an Abbot has great 

Authority over his Monks, inſomuch that he can abſolve them from all 

Sins and Cenſures, unleſs this Power be ſpecially reſerv'd to another. 

Though a- Monk or Abbot may be conven'd before a local Ordinary; yet 

Religious Places, and the Perſons of Religious Men, are not ſubje& to 

X. 3. 36. 5. him in the like manner as other ſecular Places and Perſons are : for a 

Monk ought rather to obey his Abbot than the Biſhop of the Place. And 

an Abbor may in like manner acquire any Poſſeſſion by the means of his 


Monk or Monks, as a Lord and Maſter way by his Bondmen or Vaſſals; 
the Life of a Monk being a Species of Vaſſalage. | 
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Having thus far treated of the State and Law relating to Monks, and 
as they come within the compaſs of the Complaints which St.“ rome, 
and other Fathers, have made againſt Eccleſiaſticks; I will cloſe this Title 
with the Riſe and Progreſs of them, and ſhew how they came to have a 
Share in the Revenues and Affairs of the Church. Now their Beginning 
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is commonly attributed to Pu the Hermit and St. Authoup, as ſome 
ſtile him; in imitation of whom, Egyßt was entirely filPd wich this kind 
of Locuſt : Some of which liv'd a ſolitary Life, and others liv'd in Com- 
munity. That kind of Life afterwards got foot ing in Syyid, Pontus, and 
the Leſſer Aſia: And thoſe of Egypt have (till retain'd the Name of their 
Founder St. Anthony; whereas thoſe of Pontus and the Leſſor Aſin, 
took the Name of Baſil, who brought from Fgypt into thoſe Paris, the Rule 
and Inſtitution of St. Authony. So that St. Baftl, and St. Aut huny, have 
ſtock'd the Levant with this ſort of Cattle, which at preſent intelt the 
World, and bear their Names. Athanaſis coming to Rome, and ha- 
ving there publiſh'd the Lite of St. 477hory, ſeveral Pertons in J/aly 
alſo embraced that kind of Life, which from thence was propagated into 
the other Provinces. 
We muſt nevertheleſs take care not to confound the Clerks, who lived 

in Community under the Direction of their Biſhops, with this kind of 
Herd. Euſebius, Biſhop of Virceil, was the firſt in the Vet, who 
(according to the Teſtimony of St. Ambroſe) join'd together two Things, 
which ſeem'd moſt contrary to each other, /g. the Monaſtick Rule 
and Clerks living in Community: for *tis not to be imagin'd, that theſe 
. Clerks were true Monks, any more than that they embrac'd the tame 

kind of Life under St. Martin, and St. Auſtin. They borrow'd only 
from the Monks their way of living in common, being for that no les 
ſerviceable to the Church: Whercas in the Beginning, Monks liv d out 
of Towns; and, being for the molt part Laicks, were to far from per- 
forming any publick Miniſtry in the Church, that their Profeſſion wholly 
debarr'd them from it; nor ought they by the Cup Law, even at this 
time, to be preferr'd to the Rector ies of Parochial Churches. All their 
Employment conſiſted in Prayer, and labouring with their own Hands; 
and reading the Holy Scriptures*. is true, Biſhops ſometimes drew gn. 4. 
Monks out of their Monaſteries, and aſſociated them to their Clergy, to Did. e. 33. 
maintain an idle Prieſthood ; but then they were no longer Monks, being 
reckon'd in the number of Clerks. St. Jerome alwas diltinguilhes this 
kind of Life; and, ſpeaking of himſelf as a Monk, ſays f, Cleric are + Iieron. 
Shepherds, for my part I am one of the Sheep : And he ever builds on pit. «d 
this Principle, 012. That tis one Thing to be a Monk, and anther 9s 

Thing to be a Clerk. - He neverthelels acknowledges, that Monks by 
their Profeſſion were not excluded from Eccleſiaſtical Employments : But 

on the contrary, that Monachiſm ought to ſerve them as a State of Pro. 

bation thereunto, when Biſhops {hall judge them worthy. TLice (ſays 

he in his Letter to Raiſticus) in ſuch a manner, as you may deſeroe to 

be a Clerk, and if the People or your Biſhop fix their Eyes upon you for 

that end, do that which is incumbent on a Clerk. | 5 

The Monks were then ſubject to Biſhops and ordinary Paſtors, having 

not ſo much as diſtinct Places in the Church from the reſt of the People, | 
becauſe they were of the number of Laicks. But when ſeveral Herefies | 
happen'd in. the Eaſtern Church, which were to be oppos'd by Men of =. 
Learning, it was thought convenient to draw them from their Solitudes, | 

and to ſettle the moſt learned of them in the Suburbs of Cities, that | 

they might be uſeful to the People. But St. Chry/oform thinking fit to call 

them even into Cities, they thereupon molt of them apply'd themſelves | | 
to Study, and by their aſpiring Thoughts, wich great Precipitation, got | 
into Orders; whereof Pope Zozimus complains in one of his Epiſtles, 
But as they were uſeful to Biſhops not only in ſpiritual but even in tempo- 

ral Affairs, they acquired great Reputation for a Time; and ſuch Bi {hops 
as rejoiced to have a numerous Clergy, and fit Perſons about them to 
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carry on their wicked Deſigns againſt the State, gave them conſiderable 


Offices, wherein they behav'd themſelves well enough for a Seaſon, as 
appear'd in the Affair of Ne/torins. But having abus'd the Authority 


put into their Hands, and growing inſupportable to all People, even ro 


the Biſhops themſelves, by their Vanity, and meddling in all kinds of 
Buſineſs, without the Permiſſion of their Ordinaries, the Council of 
Chalcedon thought fit to make Canons againſt Monks, for putting a ſtop 
to the Diſorders they occaſion'd in the Church. Wherefore that Council 
decreed, That for the future, Monks ſhould be wholly under the Juriſ- 
diction of Biſhops, without whoſe Leave they ſhould no more meddle in 
any Affairs either Civil or Eccleſiaſtical; That they ſhould not leave 
their Monaſteries, by rambling up and down, and frequenting Towns; 
That they ſhould not build any Chapel or Monaftery without the Dio. 
ceſan's Conſent ; and that they ſhould be ſecluded from all Church Em- 
ployments, unleſs called thereunto by their Biſhops on neceſſary Occa- 
lions X. 

And thus was the Cauon Law re-eſtabliſh'd in reſpe& of Monks, who 
continu'd not long without ſhaking it off; and they were put into an ab- 
ſolute dependance on Biſhops, who had the Inſpection as well of the tem- 
poral as ſpiritual Concerns of . the Monaſtery, As the Monks, at that 
Time, were but part of the People, ſo they had no other temporal Reve- 
nue but what they gain'd by their own Labour, and a ſhare in the Alms 
which the Biſhops caus'd to be given them, if they were in want, in the 
ſame manner as to the other Poor. Beſides that, the People gave them 
private Alms, that they might pray to God for them. Some of them; ne- 
vertheleſs, kept ſomewhat of their own Patrimony ; but Jerome blames 
them as falſe Monks, who follow'd not the Rules of Evangelical Pover- 
ty. As to Spirituals, they came to the Pariſh-Church with the reſt of the 
People, and were ſometimes allow'd to ſend for a Prieſt to adminiſter the 
Sacrament to them. But at length they were ſuffer'd to have a Prieſt of 
their own number; provided, he continu'd a Monk, and only officiated 
in the Monaſtery. This gave them an opportunity of having Churches 
apart, and making a kind of ſeparate Body, by Incroachments on the ſe- 
cular Clergy. Atter this; *twas impoſſible for Biſhops to hinder them 
from performing all Eccleſiaſtical Functions in their Monaſteries ; and 
ſince that time, there has always been Diſputes betwixt the Biſhops and 
the Monks, becauſe the Monks on many Occaſions refus'd to ſubmit to the 
Orders of the Biſhops, which they pretended to be contrary to the Dif- 


cipline of their Monaſteries. 


Though at that Time, moſt part of the Monks were in the Eaſt; yet 
for all that, there were a great many in the J/Ye/?, before St. Bennet 
planted a particular Order there. St. Jerome, Ambroſe, and Cregory, 
mention Monks in [raly amongſt the Gauls, and in ſeveral other parts of 
Europe. Beſides, ſuch as have written of the Beginning of Chriſtianity 
in ſeveral Countries, ſpeak of Monks that were there. But there was 
this Difference betwixt the firſt Monks that were in Europe before 
St. Bennct, and thoſe that ſucceeded him, that they were barely Monks, 
without being addicted to any particular Order, To be a Monk, was 
ſufficient to make them receiv'd as ſuch in all Monaſteries wherever 
they travelled. There was no Talk then of particular Rules and Inſti- 
tutions, but every Monk labour'd to improve himſelf by the Example of 
others; and to embrace what he thought moſt perfect in the Monaſtick 
Life. So that it may be ſaid, that the Monks both of the Eaſt and 
IVe/t were all of one Order, having at that Time no mark of DiſtinQion 
amonglt them. The ancient Rules, written by the primitive W 

| ought 
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ought rather to be look'd on as different Commentaries on a Monaſtick 


Life : For the Deſign of ſuch as embraced a Monkiſh Lite, was not to di- 
ſtinguiſh themſelves by particular Rules from the manner of other Mens 
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living, but to ſubmit themſelves, by a more ſpecial Reſignation, to the 


Goſpel-Maxims, and to find out all poſſible ways how they might live up 
to the Counſels of our Saviour, who will have us to wean our Hearts en- 


it 


I ſhall not here ſpeak of St. Bennet's Inſtitution, which is in every 
one's knowledge, but ſhall only obſerve by the bye, that his Intention was 
not to make any Innovations in the Monaſtick Life, but to collect what 
he found molt perfect in the Rules and Inſtitutions of others. But Mat- 
ters are much alter'd ſince, the ſeveral Orders of Monks now-a-days ma- 
king ſo many petty different Republicks in the Church; and are all as fo 
many little States, having all their ſeveral Intereſts. How great a Nu- 
ſance and Burden this Set of Men are at preſent to the World, I (hall not 
here enquire, having increas'd their Houſes to a very conſiderable Num- 
ber; inſomuch that Trithemius tells us, there were more than 15000 
Monaſteries of the Bernedittine or St. Bennet's Order, in leſs than 1000 
Years after its firſt Inſtitution ; and Polaterarn accounted in his Time, 
24 Popes of this Order, 200 Cardinals, 1600 Archbiſhops, 4000 Biſhops, 
15700 famous Abbots, and 156000 canoniz'd Saints. With us here in 
England, the moſt remarkable Monaſtery was that of Paugor, of which 
Pelagiue was Abbot, wherein (we read) there were above 2000 Monks, 
and that when any of them in this, or other Religious Houſes, were found 


tirely from the World, that we may follow him alone who is above 


capable of Orders by their Superiors, they were then ordaia'd, not by the 


Abbot, but by the Biſhop. In the City of Canterbury there was an 
antient Church dedicated to St. Martiu, which was firſt built by the Ro- 
mans, and afterwards rebuilt by Auſtin of that See, and by him dedica- 
ted to Chriſt, which 1s the Cathedral at this time, He likewiſe huilt a 
Monaſtery there, which is now a Church, and calld by his Name : 
And he being of the Bereditiine Order, was the firſt who brought rhoſe 
Monks thither, and placed them in his own Foundations“. Among the 
Engliſh Saxons, there were only two Orders of Monks, of which one 
| follow'd the Rites of the Egyptiau Monks; and the other were Ye- 

nediftines who came hither with Auſtin. A Law was enacted in Ger— 
many, after the Conquelt thereof by the French King Clodovens, and at- 


terwards confirm'd by Martel, Pepin and Charlemagne ; torbidding all 


Freedmen from entring into a Monaſtery without the Prince's Leave for 
ſo doing. For before this Law, ſeveral Per ſons were found to have ated 
this Part not on the ſcore of Piety, but to avoid the danger of bein 


A. D. 1615. 


Soldiers, and to exempt themſelves from the Trouble of Civil Offices and 


Employ ments: And another Reaſon aſſign'd for this Law, is, that very 


rich Men were often circumvented by the cratty Wiles of the Monks ; 
and, like Fiſhes, drawa into their Nets, to the maniſeſt Impoveriſhing of 
the State. From the Time of King Edgar, to the Reign of Henry VIII. 
Monachiſm had been growing here in Euglaud, and it was ſettled in ſome 


of the great Cathedrals : But the Ignorance and Vices of theſe Men was fo 


exorbitant, that that wiſe Prince, who was a great encourager of Learn- 
ing, perſuaded Cardinal oolſey to build two Colleges for the Increaſe of 
learned Men. And that theſe Colleges might be endow'd, it was, even 
in that Age, thought very juſtifiable ro ſuppreſs ſome Monalteries, and 
to annex their Revenues to thoſe new-built Foundations: And this was 
the Beginning of the Suppreſſion of ſome Monaſteries, and the total Diſſo- 
lution of them follow'd in that Reign. ?Tis certain the Monks had the 
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greateſt Revenue of the Church in their power, which made them idle 
and laſcivious, ſenſual and illiterate. And they diſparaged all manner of 
Learning, as the Foundation of Hereſies and other Miſchiefs, which 
render*d it contemptible to all good Men: But as we are deliver'd from 
them, I will leave their Actions to be enquired into by ſuch as are peſter'd 
with them. 


07 Mortmain, the Riſe and Conſequences there- 
of, &c. 


STAT Es, or Things temporal, which are immoveable and given 
KX. z. 13. 5+ E. to the Church for the Celebration of Divine x Worſhip by the Canon 
Law, ought not regularly to be ſold or alienated, neither by Prelates pre- 
11004. 20. ſiding over Churches, nor by the Pope himſelf f: Yea, if ſuch Perſons ſhall 
ſell or alienate theſe Eſtates, they may be reclaim'd and revok'd again by 
x. 3. 13.6. the Church||l. And, therefore, we fay, that when an Eſtate is thus given 
vo the Church, it is given 772 907tuam manum, or, as we call it, in Mort- 
main; becauſe, according to Pol. Virgil, in the 19th Book of his Eng- 
liſh Hiſtory, ſuch Eſtates as do accrue to the Church, are unalienable : 
Sce the Life of King Edward. And ſuch an Eſtate returns to the 
Church, even without the Church's making any Reſtitution of the Price 
*X.. 13. paid for it &. It is called Mortmain, ſays my Lord Coke, quia Poſſeſſio 
12. corum eſt immortalis: For the Latin Word Manus here, imports the 
ſame as Poſſeſſion; and the Word nortua does, by the Figure Auti phra- 
/i, ſignify immortal, becauſe Bodies politick and corporate never die. 
Others ſay, that 'tis called Mortmain in reſemblance to the holding of a 
Man's Hand that is ready to die; becauſe what he then holds, he does 
not let go till he be dead. But theſe and others are fram'd out of Man's 
Wit and Invention; but the Cauſe of the Name, and the Meaning thereof, 
» F. 1, De Was taken from the Effects, as 'tis expreſs'd in the Statute itſelf +, 972. 
Rel gifs. JPhercby the Services that are due from ſnch Fees, and which, at the 
Beginning, were provided for the Defence of the Realm, are wrongfully 
withdrawn, and the chief Lords loſe their Bſcheats of the ſame: So 
that in reſpect of the Lords, the Lands were ſaid to come to dead Mens 
Hands; for that by Alienation in Mortmaiu, they wholly loſt their 
Eſcheats, and in effect, their Knights-Services for the Defence of rhe 

Realm. For a dead Hand yields no Service. 

But King Edward I. by a Parliament held in his Reign, wiſely enact- 
ed a Statute, reſtraining People at the Time of their Death or otherwiſe, 
to give or make over any Lands or Rents to Churches or Religious Houſes 

without the King's Leave firſt obtain'd, which was called the Statute of 
Mortmain. For the Clergy in thoſe Times, under a Pretence of viſiting 

the Sick, and aſſiſting them on their Death-Beds with ſpiritual Advice, to 

artfully manag'd the matter, either by Threats or Perſuaſions, that they 

had acquired by Legacies to the Church, almoſt two Parts in three of 

the whole Lands of the Kingdom into their Hands, according to a Parti- 

cular, which (my Lord Coke ſays) he had ſeen : and whatever they got, 

they could not part with cither by the Laws of the Church or the Realm, 


tho? 
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tho? they might get what they could lay their Hands on. And, indeed, 
theſe pretended Religious liv'd ſuch fat and lazy Lives on the Spoils ot | 
the Laity, having thus, by their inſinuating Ways, gotten into their 
Poſſeſſion the greateſt part of the belt Lands in the Kingdom, that the 6 
People began to grow very uneaſy to lee themſelves live fo poor to main- 
tain a pamper'd Clergy : Anditheſe Lands being exempted from Taxes“, X. 3. 59. 3 
unleſs they voluntarily ſubmitted to them, or the Pope, lor the turtherance “g. | 
of his Deſigns, order'd the Payment of them; the Crown was thereby | 
much diſabled in times of War. So that this wiſe King was oblig'd to put | 
a ſtop to theſe Superſtitious Gifts. But the Clergy toon after this Ack þ 
grew very reſtleſs at this reſtraint laid on the Weaknels of the Laity, and | 
labour'd to ſtir up his Subjects to a Rebellion againſt him; but failing in e | 
their Purpoſe, they demanded, "That the Statute againlt Mortmain might | | 
be repealPd by him: To which the King gave this reſolute Anſwer, 7g. ; | 
That as of himſelf he had not the Power of making Laws, ſo that | 
without his Parliament”s Conſent he could not annihilate any. | | 

Mortmain had its firſt Riſe from the Monks perſuading ignorant Peo- | | 
ple into a Belief of Purgatory, from whence the Souls of the deceas'd 
might be redeem'd by Maſſes ſaid for ſuch as were in Torment there, 
which otherwiſe they would ſuffer; and this made them give Lands to | | 
the Religious Houſes, to find a Prieſt to lay Malles every Day tor their 
Souls: And fo great was the Superſtition ot former Ages, that theſe Mo- 
naſteries would have got moſt of the Lands in 7778/17, if ſome Statutes $ 
had not been made to reſtrain ſuch Gifts; the Purport of which were, 
21. That Grants of Lands to Religious Houſes ſhould be void, if made 
without the King's Licence, that is to ſay, if they were immediately held | 
of him; but if ſuch Lands were held of an interior Lord, then the Li- i 
cence was to be had both from the King and him. And it there was no 
ſuch Licence, then whoever had the Inheritance, might enter within a | | 
Year after ſuch Alienation; and if he neglected, then the immediate F 
Heir might enter in half a Year; and if he did not, then the King might f. . F. 1. b. 
But theſe Statutes did not entirely prevent the Inconveniencies intended; "2%" [ 
tor the Kings ſeldom or never refus'd to confirm ſuch Grants: For if the | 
did, their Reigns were ſure to be made uneaſy to them by the Clergy, 

The firſt Statute we meet with againſt Mortmain was that of Maggs | - þ 
Charta *, declaring, that it any one ſhall give Lands to a Religious » U. ;. 4 
Houſe, the Grant ſhall be void, and the Land forfeited to the Lord of the e. 3% 
Fee. The next was that of Eddmꝶmd I. already remembred. But Eccle- 
ſiaſt icks being thus debarr'd by the former Statutes from obtaining Lands 
in Mortmain by Alienation, they were reſolv'd to acquire them by fraud, 
and to elude the aforeſaid Acts by a Default in a Suit: And, therefore, 
it was in the 13th Year of Edward I. by a Statute t ordain'd-jn ſuch | 
Caſe, That it ſhould be enquired by the Country, whether or no the De- I 
mandant had a juſt Title thereunto ; and if fo, then he ſhould recover | 

| 


f 2 Weft. 32. 


Seiſin; but if otherwiſe, then the Lord of the Fee ſhould enter, as aforc- 

aid. And by this Statute, each mean Lord has a full half Year given 

him after the Lord next before him, till it comes to the King. The next 
Fraud the Clergy were guilty of, in order to obtain Lands in Mortiuaiꝶ, 

was the procuring them to be converted into Church-yards, and then 

they became of courſe to be annex'd to the Church, and unalienable as 

ſacred Ground: And, therefore, a Statute was made in Richard the Ild's 

Time ||, declaring, That it is within the Compaſs of the Statute of fi; Ric. 2, 
Edward I. * to convert any Land into a Church-yard, though ir be done © 85 
with the Conſent or Connivance of the Ter-tenant, and conlirm'd by the = i 
Pope's Bull. 5 | 


Bbbbh 
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There have been various Statutes, at ſeveral times, made hereupon, 
but the Eccleſiaſticks always found ſome means or other to evade them 
23 H. 8. till Heury the VIIIth's Reign t, when they were pretty well bound down 
. by a Law then made, enacting, That if any Grants of Lands or other 
Hereditaments, ſhall be made in Truſt to the Uſe of any Churches, 
Chapels, Church-wardens, Guilds, Fraternities, &c. to have perpetual 
Obits, or a continual Service of a Prieſt for ever, or for ſixty or eighty 
Years, or to ſuch like Uſes or Intents; all ſuch Uſes, Intents, and Purpo- 
ſes, ſhall be void, they being no Corporations, but erected either of De- 
votion, or elſe by the common Conſent of the People. And all collateral 
Aſſurances made for defeating this Statute ſhall be void; and the ſaid 
Statute ſhall be expounded moſt beneficially for the Deſtruction of ſuch 
Uſes as aforeſaid. But this Act was not to prejudice Corporations, where 

there is a Cuſtom to deviſe Lands in Mortmain. 
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Of a Mortuary, and the Payment thereof. 


Mortuary, is a Gift which was left by a Man at the time of his 

Death to his Pariſh Church or Prieſt, as is ſa id, for a Recompence of 

5 his perſonal Tithes and Offerings not duly paid in his Life- time *: and 
cap. 1. it is called a Mortuary, becauſe in the Days of Popery here in England, 
it was left to the Church for the Soul of the Perſon deceas'd, and for that 

it was to be brought to the Church, together with the Corpſe of the de- 

ceas'd, at the time of his Funeral or Burial; and it was paid of all kinds 

of Animals whatever, provided they were ſuch as we could have a Pro- 

perty in, whether of a wild or tame Nature. For there are ſome fort of 

Animals of ſo fierce and wild a Nature, that we cannot have the Uſe 

and Cuſtody of them; and, conſequently, they are no Man's Property. 

Under the Name of A47i7za/s, we not only reckon Beaſts on the Land, 

. but even Birds in the Air, and Fiſhes in the Sea, Therefore, if the Per- 

lu . Nie ſon deceas'd, had three or more of theſe Animals |, whether they were 
15. cap. 2. Beaſts, Birds, or Fiſhes, they were liable to become a Mortuary, pro- 

vided they were found among the Goods of the Perſons deceas'd. 

Dugdale, in his Antiquities of Warwickſhire, ſays, That in antient 
Times a Mortuary was ſtiled a Corpſe Preſent, becauſe the Beaſt was 
preſented with the Body at the Funeral as aforeſaid : And Selden, in his 
Hiſtory of Tithes, ſpeaking of the Conſtitution of Robert, Biſhop of 


A. P. 1276. Durham t, is of the ſame Opinion ; Rubrick De rebus Liberorum deci- 
= mandis@& mortuariis inde ſolvendis. And Lindwood in the Text of the 
* Lint LW; ſhews, that if there be a Mortuary de bonis propriis, it ought to 


ur fupr, be paid to the Mother Church *. But this Word Mortuarium, was ſome- 
times uſed in a Civil as well as in an Eccleſiaſtical Senſe ; and was payable 
to the Lord of the Fee, as well as to the Pariſh-Prieſt. For, according 
to the Cuſtom of England in thoſe Times, if a Perſon had, at the time 
of his Death, three or more Animals among his Goods and Chattels, of 
what kind ſoever they were, the beſt was reſerv'd for the Lord of the 
Mannor, and the ſecond beſt was reſerv*d for the Church where he uſually 
1Lindw. ut receiv'd the Sacraments during his Life f; and this was to be paid with- 


. out any Fraud or Contradiction whatſoever, as a Compenſation for his 
1016 H&. | | ſ 
ub- 
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ſubſtraction of Perſonal Tithes and Oblations, and was given to the 
Church (according to the Faſhion of thoſe Times) pro /alute anime. 

But then this ſubſtra&ion of Tithes and Offerings ought to happen thro? 
Ignorance; for if perſonal Tithes and Offerings were ſubſtracted know- 

ingly and wilfully by him, and theſe Tithes and Offerings amounted to 

a conſiderable Sum or Quantity, g. If they exceeded the Value of the 

ſecond beſt Animal, this was no juſt Recompence for withdrawing the 

ſame !; ſinceto give an Animal of five Shillings Value could not be thought * Lindw. 


to be a ſatisfaction for Tithes and Offerings amounting to twenty Shillings Hb. 1-Tir 3: 


C. I. V. Sub- 


or upwards. But tho" the Perſon had made no ſuch Subſtraction at all, ſtr.abfionis. 

yet ſo greedy were the Clergy in thoſe days, that they would have this | 

Chattel paid them, if they could find any Traces of a Cuſtom that this 

had been practisd for any length of Time: And fo they had a regard to 

Uſage for an unwarrantable Payment. And if a Perſon had a live or a 

quick Stock in common with another, he was (notwithſtanding) bound 

to obſerve this Conſtitution in reſpect of Payment; eſpecially, if the 

Perſon had living Animals of this kind in ſuch a manner, as that he could 

reckon them among his own quick Stock ; and if ſuch a Chattel was repu- 

ted to be his in the Opinion of other Men: For by this Law, in favour of 

the Church, and relating to the Welfare and Salvation of Mens Souls (as 

pretended) the Church might, on the ſcore of a Mortuary, claim even 

ſuch a Chattel, as the Perſon deceas'd had in common with another Man, 

making (at leaft) entire Satisfaction to him, according to his Part for his 

Partnerſhip therein f. But though it a Woman died before her Husband, H Lindo. ut 

no Mortuary was due; yet it was a good Law, that if ſhe liv'd 1 va 

Widow in her own Houſe, or elſewhere, after his Deccaſe for a Year, 

with the Government of her Family, ſhe was bound to pay a Mortuary. 

And all ſuch Perſons as refus'd to pay this Debt of a Mortuary to the 

Church, whether it was founded upon Law or Cuſtom, did incur the 

Cenſure of the Church; tho? it was originally eſtabliſh*d upon the Good- || Lindw. ut 

will and Superſtition of Perſons dying under an Apprehenſion of eternal P"- 

Damnation for their ſubſtracting the Prieſt's Dues, according to the 

Doctrine then preach'd up among them for filthy Gain and Lucre. 
 Hoſtienſis *, gives us an Inſtance of a Cuſtom at Fenice, where the * I c. 42. 

tenth part of moveable Effects is paid to the Church upon any one's * 5 3: 

Death; and there ſays, that in Britain formerly a third part was thus 

given and paid thereunto: And hence it became a Cuſtom in ſome 

Places, for the Church to have the wearing Apparel, and Bed on which 

the deceas'd Perſon died f. And if a Perſon, at the Time of his Death, had + Hoſt. ut 

 anEiſtate in Goods in ſeveral Countries and Provinces, they were to be di- ſupr. 

ſtributed according to the Cuſtom of each Country or Province, 978. 

That the Goods in one Place ſhould be divided into three Parts; and the 

Goods in the other, likewiſe divided according to the Cuſtom of the Pro- 

vince. There was a Duty paid at Punerals by our Saxoz Anceſtors, 

which was calld the Saxoz Soul-ſhot ; and this Payment was not only en- 

join'd by Councils, but by the Laws of Canutus, one of our Daniſh 

Kings : But I cannot find any Foundarion of Truth for the Cuſtom men- 

tion'd by Hoſtienſis, in all our antient Hiltories, tho? ſome think this to 

be the original of Mortuaries, and others, that of the Saxon Soul-ſhot. 

A Mortuary was not properly and originally due to an Eccleſiaſtical 


Incumbent from any Perſon, befides from thoſe of his own Pariſh || : Bur, | Lindw. ut 


by an unwarrantable Cuſtom in ſome Places of this Kingdom, they are fopr: v. Ec- 
now demanded by Parſons of other Pariſhes, as the Corpſe paſſes thro Ie. 
them *, under the falſe and fraudulent Name of Obeentious, fo called (as » 11, = 
pretended) from meeting the Corpſe ; whereas an Obovention, progely p- 175 & 

| Peak. 
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ſpeaking, is a generical Term for all Church-Dues whatſoever; and ſo is 


* Cok. 11. the Word uſed in the Common *, Civil t, and Canon Law, todenote a general 
Rep. fol. 15- Revenue. For, by virtue of the Provincial Conſtitution, a Mortuary is 


+ D. 14. 1 
I, 15. D. Jo 


1.7. 1. 


Lind. ut 
ſupr. v. Ec- 
clejie ſuc, 


_ * Lindw. ut 
ſupr. v. cu- 
juſcunque ge- 


neris. 


| F. N. B. 


only due to that Church unto which the Perſon deceas'd did belong as 
a Pariſhioner, tho? he died in another Pariſh, or was bury'd elſewhere. 


But if the Perſon dwelt at ſeveral times in divers Pariſhes, and was in 
his Life-time to receive the Sacraments in each of them, then as the Ani- 
mal was but one, and could not be divided, it was to be valued, and 
cach Church was to have its Share in Money according to the Rare there- 
of: But if the Perſon was only inſtructed in one of theſe Pariſhes, it 
was otherwiſe ||; for a Denomination ought to be made a Maori. 

It has been already related, That Mortuaries were formerly payable in 


Bealts or Animals, as Horſes, Cows, Oxen, Hogs and the like; and it 


was enough to render a Mortuary due, if there were three Animals of one 
and the ſame kind, as three Horſes or three Cows; or if there were but 
two of the ſame kind, as two Horſes, and the third of another kind, as 
one Cow *, (for the Clergy never wanted their Diſtinctions, if they could 
gain by them). And, according to Lindwood, it was the ſame Thing, 
if theſe three Animals were of three difterent kinds ; as one Horſe, one 
Ox, and one Sheep. And as the Payment of Mortuaries was enjoin'd 


by ſeveral Provincial Conſtitutions ; ſo it was likewiſe commanded by the 


Statute of Circumſpefte agatis; yet ſtill left to Cuſtom. Bur, by a Sta- 
tute in Henry the VIII's Reign 4, a Rate or Order is there ſet down for 
the Payment of Mortuaries in Money; which is now a ſtanding Law 
concerning Mortuaries, The Preamble of which Statute recites,“ That 
« Doubts and Queſtions had been made not only on the Manner and 
« Form of demanding, but of the Quantity and Value of Mortuaries : 
And, therefore, it was enacted, That 20 Perſon ſhould demand a Mor- 
tuary, where by Cuſtom it hath not uſually been paid, nor by the Death of 
a Feme Covert; and in this Reſpect, that Law was conformable to the 
aforeſaid Conſtitution. But it was further enacted, That it ſhould not be 
demanded on the Death of a Child, or of a Perſon that was not a Houſc- 
keeper, or of a Traveller, or of one not reſiding in the Place where he 
died, nor where the Goods of the deceasd were not of the Value of 
ten Marks, his Debts being deducted: and no Perſon ſhould take above 
3s. 4d. where the Goods did not exceed 30 l. nor above 6 5. 8 d. where 
they exceeded zol and not 40 l. nor above 10 g. where they amount to 
481. or more, under the Penalty of Jorfeiting ſo much as he takes or 
demands more, and likewiſe 40s. to the Party grieved to be recovered by 
Action. And if a Perſon ſhould happen to die in the Place where hc 
did not dwell, the Mortuary muſt be paid where he did moſt commonly 
lice; and that ſuch Mortuarics which then had been ſeitled by Cuſtom, 
if leſs than abovemention'd, ſhould not be alter'd. No Mortuaries 
ſhall be paid in Wales or Berwick, or any of their Marches, ſave only 
in Wales and the Marches thereof, where they have been accuſtom'd 
to be paid; and ſuch as arc there paid, ſhall be regulated according to 
the Order preſcribd by this Act. But the Biſhops of Bangor, Llandaff, 
St. David's, and St. Aſaph, and the Archdeacon of Cheſter, ſhall take 
Mortuaries of the Prieſts within their Furiſdittion, as has been ac- 
cuſtom d, notwithſtanding this Act. | | 
Before this Act, it was the receiv'd Opinion, That a Mortuary could 


only be recover'd in the Spiritual Court; and if a Prohibition was brought, 
Conſultations in ſuch Caſes had always been granted. For ſays Firzher- 
bert l, where a Cuſtom is alledg'd for the Payment of a Mortuary, it 
Mall be try'd in the Spiritual Court, becauſe that Court had the Original 


Cog- 
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Cognizance of Mortuaries : And, therefore, it was held reaſonable, that 
all Dependencies on it ſhould be try'd there. It cannot be deny'd hut 
that there are ſome Caſes in the Vear- Books tending this way . A Pre: 10 Hl. 
munire facias was brought againſt the Vicar of S. for ſuing in the *%** 
Court Chriſtian for a Heifer, Qc. who pleaded a Cuſtom in the Pariſh 
to have the beſt Beaſt for a Mortuary of every Pariſhioner dying there, and 
that ſuch a Perſon died poſſeſs'd of the Heifer which the Vicar would have 
ſeiz'd, but the Plaintiff privately drove it away; and thereupon the Vicar 
ſued him in the Spiritual Court to produce it: Now it was objected, that 
this was only a Chattel, and the Gueſtion was only about the Poſſeſſion, 
and for that Reaſon it ought to be try'd at the Common Law; yet the 
Plea was held good, becauſe the Temporal Courts have no Juriſdiction of 
Mortuaries, or of its Dependencies. So in an AQtion of Treſpaſs for 
taking a Horſe f, the Defendant youre to the Juriſdiftion of the Court, + 2M 5.19. 
for that he was Vicar of G. and the Plaintiff was Parſon of the ſame 
Church; and that R. a Pariſhioner died poſſeſs'd of the Horſe which the 
Vicar took as a Mortuary: And now this had been a good Plea, if the 
Property of the Horſe had been admitted to be in the Pariſhioner at the 
time of his Death; but that was denied, he only having the Poſſeſſion, 
but the Plaintiff claiming the Property. I might cite more Caſes to this 
Purpoſe: But fince the Statute, the Law has been adjudg'd to be other- 
wiſe. Por if the Cuſtom be deny'd, it ſhall be try'd at the Common 
Law ||; and a Prohibition ſhall be granted, unleſs it be for ſo much Mo- U Crok. Kliz 
ney due for a Mortuary ; and the Plaintiff ſuggeſts, that the 8 At pts 
is ſettled by the Statute, but does not alledge it to be of leſs Value: For 268. me 
ia ſuch a Caſe, no Prohibition ſhall go, becauſe the Statute does not toll 
the Juriſdiction of the Spiritual Court. A Prohibition was pray'd on a 
- Libel in the Spiritual Court for a Mortuary ; and the Defendant ſug- 
geſted, that by the Statute *, no Mortuary ought to be paid but in ſuch 21 H. 8. 
Places only where it had been uſually paid before the making of that ““. 
Statute ; and there was no Cuſtom in this Place to pay a Mortuary : for 
Mortuaries are not due by Law, but only by the particular Cuſtom of | 
Places l. Tis true, a Prohibition was deny'd in Mark and Gilbert's Caſe, |. Inſt. 491: 
becauſe *twas admitted that a Mortuary was due there by Cuſtom, tho? 
they differ'd in the Perſon to whom it was to be paid. The Court ſaid, 
that Prohibitions had been granted and deny'd on ſuch Suggeſtions : 
Wherefore, the Defendant was here order'd to take a Declaration in a Pro- 
hibition as to the Cuſtom, and try the Cuſtom at Law +. I Mod. Rep, 
In a Prohibition pray*d to the Court of Arches, in a Suit by an Ap. * ſupr. 
peal thither for a Mortuary begun at Z/andag, on the aforeſaid Statute, 
viz. That after Debts and Legacies paid, he ſhould, as Vicar, have a 
Mortuary,without ſetting forth in his Libel any Cuſtom for the Payment of 
them as uſual ; becauſe J/ales and Cheſter are excepted out of the Statute : 
And the Suggeſtion was, that no Mortuary had been uſed to be paid ; 
and that this Plea was refuſed in the Spiritual Court. And in the firſt of 
Croke's Reports || it be held, that the Cuſtom is tryable in the Spiritual I Pag. 172. 
Court, and not at Common Law; yet the Court was inclin'd to think, 
that no Suit can be in Vales on the Statute of Mortuaries *. See Keblc's * Kelw.Rep. 
Rep. pt. 3d. pag. 75- But Lutwich ſays, That where a Cuſtom is deny'd, 
it {hall be try'd at Law ; becauſe Cuſtoms are part of the Law of the 
Land}: as where 'tis alledg'd de odo Decimandi it ſhall be try'd at ü Lutw. Rep. 
Common Law, 2 Roll. Abr. 207. But this ſeems to be a Fetch of our Pr. 2. Pe 
common Lawyers to extend the Cognizance of their own Courts, ſince 
3 relating to Eccleſiaſticals may be as well try'd in the Spiritual 
Ourts. : | 
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Of a Notary or Regiſter, and his Office.” 


HAT the Truth of Things may the better appear, the Law en- 
joins all Acts, which are ſped either in an ordinary or extraordi- 
nary judicial Proceſs, to be written by a Notary Publick or Regiſter, 
in Latin ſometimes ſtiled Tabellio]]; and, according to Bartolus, Baldus, 
and other Writers, ſometimes term'd Zudex chartularins 4 ; becauſe (ſay 
they) a Notary approaches and comes near the Nature of a judge: or 
elſe it requires that two or three * fit and credible Witneſſes be made; uſe 
of to atteſt the Truth thereof in the Place of a Notary, whoſe Duty ?tis 
to write down whatever is tranſacted in Judgment, as it literally ap- 
pears to them; and if the Judge ſhall negle& theſe Matters aforeſaid, 
he ſhall be puniſh'd by his ſuperior Judge; and no Preſumption ſhall lie 
in favour of the Proceſs, any further than the Cauſe appears by proper 
and lawful Documents. A Notary Publick that writes the Ads of 
Court, ought not only to be elected by the Judge, but approv'd alſo by 
each of the Parties in Suit; for though it does of common Right belong 
to the Office of the Judge to aſſume and chuſe a Notary for reducing the 
Acts of Court in every Cauſe into Writing ||; yet if a Notary be a 
ſuſpected Perſon, he may be recus'd and ſet aſide by the . Litigants - 
For the Uſe of a Notary was not introduced ſo much on the Judge's Ac- 
count, to help his Memory in the Cauſe, but that an innocent Litigant 
might not be injur'd by the Injuſtice of a wicked Judge; and likewiſe 
that Truth might appear, and Falſhood be aboliſh'd in all judicial Plead- 


ings. 


| 22 was anciently a Scribe or Scrivener, that only took Minutes 
and made ſhort Draughts of Writings, and other Inſtruments, both pub- 
lick and private. But at this Day, we call him a Notary Public, who 
confirms and atteſts the Truth of any Deeds or Writings, in order to ren- 
der the ſame more credible and authentick in any Country whatever: 
And he is principally made uſe of in Courts of Judicature, - and in Bu- 
ſineſs relating to Merchants. For a Notary Publick is a certain kind of 
Witneſs; and, therefore, ought to give Evidence touching ſuch Things 
as fall under his corporeal Senſes, and not of ſuch Matters as fall under 
the Judgment of the . Becauſe it only belongs to the 
Judge to pronounce Sentence and Judgment according to the Underſtand- 
ing, and not to Witneſſes or Notaries and the like 4. Nor can a Notary 
give Evidence of that, touching which he was not requeſted, to make a 
aotarial Act; and, therefore, he ought to be ask'd, and requeſted *: 
But 'tis otherwiſe in a judicial Production made in his Preſence, . And a 
Notary being requeſted by the Parties, ought to hear the Buſineſs in his 
own proper Perſon, and to write the Acts himſelf; and not te delegate 


this Matter to another t, under a Penalty to be inflicted; on ſuch Notary 
+ as ſhall act contrary hereunto. But though a Notary cannot delegate 


another Perſon to make an Inſtrument ; yet if the Perſon be a Notary, 
ſuch Inſtrument ſhall be valid, tho? the Notary delegating-the ſame ſhall 
be puniſh'd. A Notary, after his Creation, cannot refuſe to make an 
Inſtrument and to do other zozarial Acts, without incurring the Guilt of 


Per- 
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Perjury, if he be requeſted thereunto; becauſe he ſwears at the Time of 
Admiſſion into his Office, that he will conform himſelf hereunto, if re- 
queſted at any time; and if he fails herein without a ſufficient Reaſon 
Fa to excuſe himſelf, he ſhall (according to Hoſtzenſts *) be depriv'd of- tn ſum de 

is notarial Office. fd. Infrr. 

A Notary is in our Law-Books, therefore, ſaid to be a publick Servant,“ ubs. 
becauſe he ſerves in a publick Manner and Capacity; and on Requeſt made y Pad. &% 
to him, is bound to ſerve all Perſons whatſoever. and ſhall be compell'd to Caf. in 
make Inſtruments for them (as aforeſaid) if need be: But he is not bound 1 
to do it gratis, but oy lawfully. demand a reaſonable Fee in Money tor 1 
the Execution of his Office ; and ſue for the fame if it be not paid him. *v. 13. 148 
A Notary that has been requeſted to make an Inſtrument, ought to finiſh *® 
and compleat the ſame by his own Hand (as above-hinted) unleſs the 
Judge orders it to be finiſh*d by another f: But in other Caſes, if an In- atv. Con. 
ſtrument be written by the Hand of one Notary, and ſubſcrib'd and . vol. = « 
ſign'd by the Hand of another, ſuch Inftrument ſhall be held and deem'd il 
as a ſuſpeted Inſtrument l. But a Notaty cannot make an Inſtrument j x. 2. 22. K Tt 
that concerns his own Act and Deed, ſince the Subject of his Buſineſs ought 1 
to be the Act and Deed of ſome Perſon that applies to him“. A N otary * Abb. in | 
is oblig'd to make and+publiſh all common Inſtruments by reaſon of the <ovl. 37: X. 
Matter therein contain'd; and, by Conſent of Parties, Notaries have N. 43. 
an ordinary Juriſdiction between ſuch Parties. A Notary ought not to | | 
add any Thing to an Inſtrument without the Leave and Authority of the | il 
Judge, after ſuch Inſtrument has been once publiſh'd and deliver'd to the 0 
Party: And this is more eſpecially true, when ſuch Inſtrument has been eh 
judicially exhibitet. : 47 
Our Law-Books give a Notary: ſeveral Names and Appellations, as T;j- = 
vellio ꝶ, Act uarius, rf. Scriniarius, and the like; all which + Nov. 44. i 
Words are put to ſignify one and the ſame Thing: tho? we here in Eng- c. u. | I 
land, confine the Word Regiſtrarius to the Officer of ſome Court, who 2 $35 
has the Cuſtody of the Records and Archives of ſuch Court, and often- 
times diſtinguiſh him from the Actuary thereof; but (I think) a Regi- | 
ſter ought always to be a Notary Publick, becauſe it ſeems to be a ne- | 
ceſſary Qualification to his Office *, Now the Office of a Notary in a Z4- * Paul. t | 
dical Cauſe is employ d about three Things. Firft, He ought to regiſter ſupr. Mi, 
and enroll all the judicial Acts of the Court, according to the Decree and | 
Order of the Judge, ſetting down an the Act the very Time and Place of 
Writing the ſame: For the Judge's Precept and Authority is neceſſary 1 
hereunto. 24/y, He ought to deliver to the Parties, at their ſpecial Re- | | m 


queſt , Copies and Exemplifications of all ſuch judicial Acts and Proceed l 
ings, as are there enacted and decreed. And, 34/y, he ought to retain = 
and keep in his Cuſtody the Originals of all ſuch. Acts and Proceedings Mi: 


commonly called the Protocols; that in caſe any Diſpute or Difficulty | 163 
ſhould afterwards ariſe touching the ſame, Recourſe may be had there- i 
unto. So that if the Judge: ſhould ſay, that he would have the Acts of [| 
Court remain with him, the Will of the Notary or Regiſter herein is 1 
ſurely to be prefer'd, as I have already remembred under the Title of 7. 

dicial Acts . For if any Doubt or Queſtion ſhould happen touching his + vid. Paz. [| 
own Writing of them, he may with more Truth and Certainty aver the 29. 0 
ſame. Whereas otherwiſe he might incur the imminent Danger of Perjury Ii 
and Falſification ; and hence tis the Notary's Intereſt, that all ſuch Acts 10 
and Proceedings ſhall continue with him. But if Notaries are Officers to | 
- Biſhops, Counts and Rectors of Cities and the like, they may be com- ; bil! 
pell'd to ſend all ſuch Acts and Proceedings into the Office-Chamber, as | M 
ſoon as they have perform'd andfiniſh'd their Duty herein. | 


As 


384. 


* Ar. X. 5. 
31. 12. 8d 


fin. Inn. & 


Hoſt. X. 2. 
22. I5» 


I have not leiſure here to mention. 
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As to the Qualifications of a Notary, there are four Things principal- 
ly requir'd thereunto, 12. Firſt, He ought to be a Perſon of Truſt and 
Fidelity. Secondly, A Perſon of ſome Worth and Dignity, and not a 
Perſon of a low Fortune and Station in the World. Thirdly, A Perſon 
well inſtru&ed in the Buſineſs of a Notary, and intirely adroit in framing 
Acts of Court, and in taking the Examination of Witneſſes. And Furth. 
ly, by the Civil and Canon Law he ought to be born in lawful Wedlock, 
and no Baſtard, Now Fidelity conſiſts in ſeveral Things. Firſt, in Di- 
ligence, ſince every Notary at the'time of his Creation, ſwears thus to 
execute his Office; and accordingly he is preſum'd to execute the ſame 
with Diligence and Fidelity, and not preſum'd to write any thing in the 
Acts of Court, but what the Witneſſes have really depos'd, the Parties 
alledg'd, and the Judge decreed. Secondly, A Notary ought (according 
to ſome) to be a Chriſtian Believer : for ſo they underſtand the Word 
Fidelis in the Text; and, therefore, an Infidel cannot be a Notary. 
Thirdly, A Notary, according to others on the Word Fidelis, ought to 
be a Liege-Subje& ; bearing Faith and Allegiance to him, who made him 


a Notary ; which, by the Canon- Law, none can do but the Pope or Em- 


peror *: And hence it is that the Archbiſhop of Canterbury did by virtue 
of his Legatiue- Power create Notaries with us in England. And Fourth- 
ly, in reſpe& of Fidelity, he aught upon demand, or requeſt made to him 
(as aforeſaid) to regiſter all ſuch things as he ſhall ſee or hear belonging 
to his Office (for on theſe two corporeal Senſes his Buſineſs turns) making 
all Ads and Inſtruments without any diminution of Truth, or caſing any 
Words out of the Regiſters and Records which he has in his poſſeſſion. 
Yea, he ought to keep all Things committed to his Truſt as the Apple of 
his Eye, and not to reveal any Secrets enjoin'd him. There are other 
Conliderations, that reſpect the Fidelity of a Notary or Regiſter, which 
But *tis to be noted further, that *tis 
ſufficient for a Perſon to have taken the general Oath of a Notary for 
the faithful Execution of his Office at the Time of his Creation, and ſhall 
not be compelled to take a particular Oath for the ſaid Purpoſe, on his be- 
ing aſſum'd and choſen to execute the Office of a Notary in reſpect of 
any ſpecial A& Þ. ES T = 

I ſhall next conſider, whether a Perſon who acts as a Notary, may be 
preſum'd to be ſuch, and when this Preſumption lies. And, firſt, tis 
laid down as a Rule in Law, that no one is preſum'd to be ſuch, becauſe 
this is not a Quality born with a Man himſelf ||: And, therefore, (as we 


Conf. Anch. ſay) that as no one is preſum'd to be a Clerk; ſo in the like manner we 


Conf. 217. 
Alex. conſ. 
166, 


Bald. in 


I. 2. D. 1. 14. 


t Bart. in 


I. 13. C. 4. 1. 


Par. Conſ. 
149. 


* Conf. 178. 
N. 3. vol. 2. 


der to give Credit and Authority thereunto: As in a doubtful Caſe 1 15 
| OW, | ; 


may affirm, that no one is preſum'd to be a Notary. But Firſt, this 
Rule does not hold true, if we find ſuch Perſon regiſtred and enrolled in 
the Matriculation-Book of a reputed Notary : For then he 1s preſum'd to 
be a Notary*, And thus we ſay, that he is preſum'd to be a Scholar, who 
is found regiſtred and enrolled in the Matriculation-Book belonging to the 
Scholars of any Univerſity f: And in the ſame manner he is preſum'd to be 
a Merchant, who isfound enrolled in the Matriculation-Book belonging to 
Merc hants. For a Preſumption lies in favour of a Matriculation-Book, 
which proves any one to be of the Number of thoſe, who ought to be 
matriculated. I ſpeak here of a Notary, that is dead, and whoſe Admiſ- 
ſion cannot be otherwiſe prov'd: For the Atteſtation of a Notary, even 
after his Death, ſhall be well regarded, if his Hand-Writing may be prov'd 
either by Witneſſes, or the Matriculation-Book it ſelf. Socinus the youn- 
ger ſays *, that, according to the receiv'd Opinion of the Doctors, a No- 
tary ought to be ask'd and requeſted to make a publick Inſtrument, in or- 
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ſhall ſay in the Inſtrument, 7hat he was age, according to Bartolns *, I 9 
and Iunocentius I, he ſhall be preſum'd to have been ask'd, and no one ind. 7; 


ought to doubt but that ſuch Inſtrument ſhall have Credit given it. X. 2.22. Nj. 


Nay, though he ſhould nor fay in the Inſtrument, that he was ask'd, yet 
if he be ſtill living, and will affirm that he was ask'd, he ought to be be- 
liev'd according to the latter j. Therefore, the great Queſtion is, Inc. 1. 
Whether a Notary, that is dead, and who has not declar'd in Writing X. 2. 22. 
that he un, ag , (hall be preſum'd to have been ask'd? And herein the 
Doctors differ very much. For the Gloſs on the Law *, and ſeveral of * Nov. 41. 
the Doctors, as Bartolus, Baldus, Angelus, Facob. de Belviſio, &c. f f n L. 25. 
held, That ſuch a Notary is preſum'd to have been ask'd: And this is D. 28. 1. & 
the receiv*d Opinion in our Law - Books. For the Office of a Notary be- in 11. 0.6 
ing a publick Office, as that of the Agentarius was heretofore among“ 
the Romans, whoſe principal Buſineſs it was to reduce Accounts into 
Writing ; and, therefore, whatever he wrote in ſuch Accounts, he was 
preſum'd to write rhe ſame by the Order and Command of him, that 
had an Intereſt therein||: Wherefore, by a Parity of Reafon, we ſay. D. 2. 13. 
That if a Notary has reduced a Teſtament into Writing, he is preſum'd 4: P. 2. 13. 
to have done it by the Order of the Teſtator, who has an Intereſt therein,“ 
2iz. that he may have from ſuch a Will an Heir or Succeſſor to his Eſtate 
of his own Nomination and Appointment. - | 

The Evidence of a Notary is ſo great, that two Idoneous Witneſſes are 
not of equal Credit to the Writing of one publick Notary, if his Reputa- 
tion and Character be free from any Taint of Falſhood : But no Credit 
ought to be given toa Notary, who ſhall, at the Time of his Death, de- 
clare that he has made a falſe Inſtrument. And if a Notary (hall be con- 
victed or condemn'd of Forgery, or making a falſe Inſtrument, ſuch 
Conviaion, or Condemnation, {hall prejudice rhe Perſon, at whole In- 
ſtance ſuch Inſtrument itſelf was made. And the Reaſon of this is to 
oblige all Perſons to be careful what Notaries they employ. For the Bu- 
ſineſs of a Notary is not ſo much a Dignity, as it is a Matter of great 
Truſt and Duty: and, therefore, an infamous Perſon may (according to 
ſome Men) be a Notary *; unleſs his Infamy be ſuch as ariles from tome * Bart. in 
Crime or Offence committed by him in his Office f; and tis on this Ac. . 5-P-4% 
count, that a Baſtard or ſpurious Iſſue, who is an infamous Perſon by + C. 18. 30. 
the Civil Law, may (according to theſe Men's Opinion) be a Notary, 12. 
tho? he be a Baſtard, But a Notary charg'd with Falſhood, or accus'd of 
Forgery, ought not (pending ſuch Charge or Accuſation) to be in the 
intermediate Time depriv'd of his notarial Office: Yea, Inſtruments made 
by a Notary, before he ſtands thus deprived of his Office by the Jeclara- 
tory Sentence of the Judge, are good and valid in Law ; becauſe he is nor, 

ipſo jure, deprived thereof, but a declaratory Sentence of the Court is 

neceſſary hereunto. | : 

Here in England, the Creation of publick Notaries belongs to the 
King's Majeſty in his High Court of Charcery, as it does to moſt other 
Princes ||; becauſe this is an Act or Thing done for the Advantage of the || ton. in C. 
publick Weal, and is a Badge or Enſign of Sovereign Majeſty reſery'd to X. 2. 22: 
the Prince alone, which we in other Terms ſtile the Royal Prerogative. 
And all Notaries at their entrance into their Office, ought to ſwear, 
« That they will not make out the Acts of ſuch Perſons as are not of 
« found Mind and Memory; That they will not deny Copies of Acts to 
© any Perſon requeſting the ſame; And that they will inſert and put in- 
« to their Inſtruments all the proper and uſual Clauſes.” Both a Lay- 
man and a Clergyman may execute this Office, tho" ſome will have it, 
that it does not become the Order of Clergymen to execute the ſame 
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X. z. 50.8. 0b eorum inſigne Minifterium | ; becauſe (ſay they) the Office of a No- 


tary is vile Munus. But this Rule (I think) ſeems to fail, unleſs there 
be a Cuſtom to the contrary ; eſpecially it he was created a Notary 
before he became a Clerk. Others will have it, that he may execute this 
Office in Eccleſiaſticals, but not in Temporals. But the Office of a No- 
tary, according to ſome, is an honourable Employment, and an Office of 
Dignity: And therefore (ſay they) as 'tis juſt and fit that it ſhould be 
conferr'd on a Man of Worth and Dignity, a Clergyman may (accord- 
ing to them) execute the ſame, tho? the Canon Law ſeems to diſallow of 
it. And as the Office of a Notary is a publick Office reſpeQing the Ad- 
vantage of the State, he ought to have a Houſe of his own, where he 
may be found and apply'd to, and not wander up and down without a 
fix d Habitation. Notaries (ſays a certain Author) ought to have pro- 
prias Bancas fre Scribanias; and it matters not, whether they are their 
own in Propriety of Speech, or whether they rent or hire them of others. 
And theſe Houſes they ought not to have in bye and ſecret Places, but in 
publick, and near the Streets. 

As a Notary is a publick Perſon; ſo, conſequently, all Inſtruments 


Decius ia made. by him are called publick Inſtruments *, as before remembred ; and 
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a judicial Regiſter or Record made by him, is Evidence in every Court 
according to the Civil and Canon Law : And a Biſhop's Regiſter eſta- 
bliſhes a perpetual Proof and Evidence, when 'tis found in the Biſhop's 
Archives; and Credit is given not only to the Original, but even to an 
Authentick Copy exemplify'd, if the ſame be not any wiſe ſuſpected; and 
we muſt abide by itil. And 'tis the ſame Thing, when the Exemplar 
is regiſtred and inſinuated by the ordinary Judge. But what ſhall be 
done in ſuch a Caſe, where the Regiſter-Book, touching the ſame Fact, 
{hall be contrary to a publick Inſtrument ſealed with the Judge's Seal? To 
which I anſwer, that in ſuch a Caſe, we ought rather then to abide 
by the Original, according to the Doctrine of ſome Men t: But, I 
think, that the contrary ſeems to be the truer Opinion; ſince ſuch au- 
thentick or publick Inſtrument is not extracted from the Acts of Court, 


C. 7. 52.5. but is repugnant thereunto ||; for (perhaps) elſe it would be otherwiſe. 


If a Notary has in the Protocol of an Inſtrument ſet down the Day of 
the Month, and has afterwards made out ſuch Inſtrument without the 


ſa id Day mention'd therein, ſuch Day ſeems to be repeated in the Inſtru- 


ment, as is expreſs'd in the Protocol, and it ought to be inſerted therein. 
One Notary Publick is ſufficient for the Exemplification of any Act, be- 
cauſe there is no Matter that requires more than one Notary to atteſt it. 
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Of Notice or Intimation in Law. 


S there are many Caſes in Law relating to Eccleſiaſtical Affairs, 
A which depend purely upon Notice or Intimation, it will not be im- 
proper to inform the Reader in what Caſes Notice is neceſſary, and 
where not: And this chiefly relates to Appeals, Avoidances of Eccleſi- 
aſtical Livings, the Refuſal of a Clerk by the Ordinary ;--and, laſtly, to 
the Buſineſs of ſetting out Tithes. As firff in reſpect of Appeals, that 
an Appeal ſhould affect the Judge 4 Cuo, in ſuch a manner as to pan” 

| an 


Parergon Juris Canonici Anglicani. 387 
and hinder him from proceeding any further in the Cauſe, Notice or In- 
timation ought to be given to him in a proper Way; otherwiſe, accordin 
to the receiy'd Opinion of the Lawyers *, a Proceſs had in ſuch Appeal 1s * Anchar. 
not valid, nor ſhall the inferior Judge be puniſh'd for an Attentate againſt 3 
ſuch Appeal. Yea, an Appeal, whether it be judicial, or extra. judicial, 

- ought always to be intimated by the Party Appellant, to the Party Ap- 

pellate, if he be ignorant thereof, in order to affect him in the point of 4 Roman. 
an Attentate f. But 'tis otherwiſe, if he has knowledge thereof, becauſe =" 
an Intimation is only made to give him notice of the Appeal, that he may 
proceed no further in the Court below. Now to the end that ſuch an 
Intimation or Notification may affect the Perſon to whom it is made, in 
ſuch a manner, as to make him incur a Delay or Penalty for not obſer- 
ving the ſame, it ought to be made by a legal Perſon, having an Intereſt 
or Concern therein jj, or a Commiſſion and Authority to make the Ap- M Romen. 
peal known, otherwiſe ſuch Intimation is not valid: And 'tis neceſſary, — * 
that the Perſon, who gives ſuch Notice or Intimarion, ſhould ſhew his 
Warrant and Authority for ſo doing; and eſpecially, when the Paity 
that gives the ſame is a Proctor, for that, in ſuch a Caſe, he ought to 
prove himſelf to be a Proctor, by producing his Warrant or Proxy. 
As to the Avoidance of Eccleſiaſtical Livings, tho', generally ſpeaking, 
the Law does not require any Notice to be given to the Patron, where a 
Benefice becomes void by Act of Parliament ; becauſe all Parties are vir- 
tually Parties to a Statute-Law: yet there are ſome Ads, whereby 
tis expreſly required that notice ſhould be given, as by a Statute of 
Eliz. , tis provided, That no Title to preſent by Lapſe ſhall accrue on “ 13 Elis. 
any Deprivation, #pſo fatto, 'till after ſix Months Notice of ſuch Depri-“ = 
vation given to the Patron by the Ordinary. And by the ſaid Statute, if 
a Layman, or one not in Deacon's Orders, and of the Age of 23 Years, 
be admitted to a Benefit with Cure of Souls, his Admiſſion is vord ; and 
the Patron may preſent again without notice f. Bur becauſe the Statute | March. 
only makes the Admiſſion void, and leaves the Preſentation as it was be-. .. 
fore; therefore, in the Caſe of a Deacon (the Preſentation being in 
force) no Lapſe ſhall incur, if he be depriv'd for Incapacity without 
notice given. The like is required by a Statute of Charles IT. || viz. 13 & 14 


That no Title or Lapſe ſhall incur, if a Man be depriv'd for not decla. Car. 2. c. 4. 


ring his Aſſent and Conſent to the Book of Common-Prayer, and Sub- 

ſcribing the Declaration, Gc. without notice given of the Sentence of 
Deprivation. But where a Benefice is void by Ceſſion or Tncompatibility, 

the Patron is bound to take notice thereof at his own Peril. And ſo 

likewiſe he is upon a Voidance by Death; and in ſuch a Caſe, the ſix 

Months are to be accounted from that Time, in which he might reaſon- 

ably have notice, and not immediately after the Incumbent's Death *. * Rolls 
But in Caſes of Deprivation, notice mult be given to the Patron by the 8 
Ordinary, before the Title can accrue to him by Lapſe: And this muſt 
be perſonal notice, if the Patron lives in the ſame County; but if in 

another County, then notice muſt be publiſh'd in the Pariſh-Church, and 

fix d on the Church-Door, tho? Dyer calls this the /aft Refuge; for if t Dyer's 

it be done in Perſon 'tis much better: and *tis to be obterv'd, that ſuch FP p. 328. 
notice muſt expreſs the Cauſe of Deprivation ||. But in this Caſe, Notice || Yelv. Rep- 
or not ſeems chiefly to affect the Ordinary; for he ſhall have no Benefit b.) Sek. 6. 
of a Lapſe, till notice given to the Patron, and his refuſal to preſent 3 
for ſix Months: But the Church being actually void upon a Deprivation, 

the true Patron is, at his Peril, to take notice of it in reſpect to a 
Stranger, tho' not bound to it in reſpect to the Ordinary; for if a Stranger 
ſhould preſeat *, and his Clerk be admitted and inſtituted, and the fix * 2 Rolls 


Abr. 69. 
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Months paſt, he has got a Right by Uſurpation. But where a Voidance 15 
by taking a ſecond Benefice, 'tis neceſſary to know wherein the Canon 
Law differs from the Statute-Law as to this Matter, 98. By the Canons 
of the Church, if a Clerk has a Benefice under eight Pounds per 477, 
and is inſtituted into another of what value ſoever it be, whether little 
or great, the firſt is void Je Jure, but not de Fatfo, till Sentence of De- 
privation, and becauſe the Voidance was by the Cano Law, therefore 
no Lapſe can incur to the Ordinary till notice given to the Patron. But 
he may Preſent within the ſix Months, and before any Sentence of De- 
privation, or he may refuſe *till the Clerk is actually depriv'd, and notice 
given“. By the Statute, if a Clerk has a Benefice of Eight Pounds per 
Aun. or upwards, and takes another of any Value, the firſt is, 7p/o fatto, 
void; and the Patron is not to expect any notice from the Ordinary, be- 
cauſe the Voidance in Caſes of Plurality is now eſtabliſh'd by Act of Par- 
liament f; agd of fuch Avoidances, the Patron mult take notice at his 
Peril. | | 

But in Caſes of Reſignation, notice mult be given to the Patron, and 
that by the Ordinary into whoſe Hands the Benefice was reſign'd; and if 
he ſhould die before he gives notice, the Guardian or Guardians of the 
Spiritualties muſt do it, and if he or they refuſe, then it muſt be done by 
the ſucceeding Biſhop before any Title of Lapſe ſhall accrue ro him. 
Now in this Caſe, as well as in Caſes of Deprivation, the Patron may 
take Notice of it, if he pleaſes; but if he ſuffers a Stranger to Preſent, 
and his Clerk gets Admiſſion, &c. and the ſix Months paſs, this Pre- 
ſentation and Incumbency make an Uſurpation, becauſe the Induction is 
a publick and notorious Act: And, therefore, the true Patron ought to 
take notice of it at his Peril, that he may provide a proper Remedy 
within Time, and not loſe his Preſentation, unleſs the Reſignation was 
made by Fraud and Contrivance, on purpoſe to defeat the true Patron, 
for then notice muſt be given of the Reſignation. If the Biſhop refuſes 
to admit the Clerk preſented to him, he muſt, in ſuch a Caſe, give notice 
to the Patron, and ſhew for what Reaſon he refuſes him“; and this 
mult be in ſome reaſonable Time, ſome think a Month too long. But 
the Car97ifts, as well as our Common Lawyers , diſtinguiſh between a 
Clerk of a Spiritual Perſon and of a Layman : for in the firſt Caſe he is 
not bound to give notice ||, becauſe a Spiritual Perſon ſhould have pre- 
ſeated one qualify'd in all reſpects fit for the Cure* ; but he is bound to 
give notice to a Lay-Patron, where he refuſes his Clerk, becauſe (ſay the 
Canoniſts) a Layman may vary his Preſentation. But (I think) this di- 
ſt inction does not hold with us. 

"Tis a receiv'd Opinion, that the Pariſhioners are bound to give the 
Parſon notice of their ſetting forth their Tithes : ?Tis true, the Canon Law 
obliges them ſo to do; but 'tis otherwiſe by the Common Law, which pre- 
vails in this Caſe: For if the Pariſhioner ſets out his Tithe fairly and 
truly et, he is not bound to give notice either to the Parſon himſelf, or 
any general notice at the Church, of the Time when he ſhall ſet them 
our, But ſome think that he ought to give a general notice of the time 
when he begins his Harveſt, and rhe Parſon then is bound to look after 
his own Tithes ; and this ſeems to be moſt reaſonable. But the Pariſhioner 
cannot obltruct either the Parſon or his Servant to be preſent ||, when the 
Tiches are ſever'd, who are bound to carry them away in a convenient 
Time after ſuch ſeverance; and if they neglect ſo to do, the Pariſhioner 
in ſuch a Caſe mult give notice that the Tithes are ſet forth, elle he can- 
not have an Action of Treſpaſs for not carrying them. But more of 
this Matter hereafter under the Title of Tithes. 


By 
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By an Act of Parliament in the firſt Year of Milliam and Mary“, it is *Sefs. x. 
enacted, Thar if any Truſtee, Mortgagec, or Grantee, of any Right of 6. 
Preſentation, Collation, or Nomination to any Eccleſiaſtical Living, Free- 
School, or Hoſpital, ſhall by way of "Truſt, preſent, nominate, or col- 
late unto ſuch Living, Free-School, or Hoſpital, belonging to a Poi 
Recuſant Convict, upon the Voidance thereof, without giving notice of 
ſuch Voidance in Writing to the Vice-Chancellor for the Time being of the 
Univerſity, to whom the Preſentation, Nomination, or Collation ſhall 
belong, according to the true Intent of this Act, within three Months 
after ſuch V oidance, ſuch Truſtee, c. ſhall forteit to the reſpective 
Chancellors and Scholars of either Univerſity to whom ſuch Preſentation, 
c. ſhall belong, the Sum of 500 Pounds. | 

There are many other Caſes, wherein Notice or Intimation ought to 
be given to the Parties that may have a Concern therein, as in Facul- 
ties tor granting Seats in Churches, and the like: But as I have handled 
thoſe Matters under their proper Titles, I need not repeat them here; only 
thus much I muſt obſerve in concluding this Title, 78. That tho? notice 
or Intimation may be expedient in ſeveral Matters, yet regularly it is not 
neceſſary, but in ſuch Caſes where the Law expreſly requires it ſ. 7 ler D 

de appell. 


Of an Oath, and the ſeveral Species of it in 
Judgment. 


N Oath, according to Tully in the third Book of his Offices, is a 
Religious Affirmation of the Truth of what we ſay; or, accord- 

ing to Baldus, tis an Aſſertion or Promiſe confirm'd to us by the At- 
teſtation of ſomething ſacred ; which ſeems to me to be but a Heathen 
Definition of an Oath, tho Baldus pretended to Chriſtianity. Wherefore, 

I ſhall here define an Oath to be an awful Invocation on the Name of God, 
whereby we delire that he would be a Witneſs to the Truth of our Aſſe- 

veration or Promiſe ; and puniſh us if we declare any thing which is falſe, 

or promiſe any thing which we do not deſign to perform. And though it 

may be rightly enough taken by any Chriſtian for the Conlirmation of || Deut. c. 5. 
Truth ||, in reſpect of things lawful and honeſt ; yer if it be taken contra by e 
bonos Mores, it is not only a Sin, but in no wile Obligatory, according to Rom. EY 
the Caron Law *. The Romans were heretofore wont to ſwear by the v: 9 
Genius of the Prince or Emperor, or by Jupiter Lapis; but good Chri- qu ig 8. 
ſtians only ſwear by the Name of the High God t, tho' the P’ ſwear 1 Exod. 
by their Altars, Saints, and the like. 1 ſay, by Jupiter Lapis, which © © a 
was the moſt ſacred and holy of all Oaths among the old Rozzans: And . 5 
hence tis, that the Perſon ſwearing did pray ſome Evil might befal him, 

if he was not juſt and true to what he had ſworn. And this Oath the 

took in the following conceiv'd Form of Words, g. $7 ſciens fallo, ita 

me Dieſpiter (ſala urbe arceq;) bonis cJictat, ut ego nunc hunc Lapi- 

dem; and then (according to Livy, Cicero, and other Roman Writers) 

he immediately threw away the Stone with all his Force. Among the 

Greeks, the ſolemn way of ſwearing was by their Acceſs to the Altars, 
as we read in Virgil ||. | An. 12. 


n 1 . v. 201. 
7. ango aras, mediofe J; ignes et numina teſtor. 
Eeeee Nor 
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Nor did the Ancients only ſwear by the Gods they worſhip'd, but even 


by Men whom they principally lov'd ; as Brutus in Liey ſwears by the 
chaſte Blood of Lucretia; and Cains 3 by the Name of 
Druſilla, whom he lov'd and admired in the higheſt degree after her 


Death. And the Emperor Claudius thought no Oath could be more 


even forbid to uſe the Name of the true Go 


* Mat. c. 5. 


v. 34. 
+ Ibid. v. 37. 


jt 22. Q. 1. 2. 
X. 2. 24 26. 


* Vid. Pag. 
443+ 


Romans were wont to ſwear by his Name an 


Holy than to ſwear by Auguſtus ; and even in * his Life. time, the 
Divinity. And hence 
tis, that the Lawyers often mention an Oath taken by the Name and Ge- 
nius of the Prince or Emperor, the Breach of which Oath was ſeverely 
puniſh'd among the Romans. But God has forbidden us Chriſtians, as he 
formerly did the Jews, to ſwear by the Names and Titles of falſe Gods, 
ſince no Veneration ought to be paid them by any Means: And we are 
on a falſe and trivial Ac- 
count. The ſacred Canons forbid us to ſwear per Capillum Dei, or by 
the Head and Members of God, as being the ſuperſtitious Fictions of 
Blaſphemy and Idolatry : And yet the Papal Law allows of theſe Oaths, 
and the Romaniſts frequently ſwear by them. For according to Aquinas 
and the Canouiſts t, we may lawfully ſwear not only by the Members 
of God (as he [tiles them) but even by the Creatures too without Sin, 
ſince we do (fays he) thereby acknowledge the Majeſty of the Creator : 
And upon this Account the Papiſis allow Men to ſwear by the Virgin 
Mary, and the Croſs of Chriſt, without Sin; ſince he who ſwears by the 
Croſs (fay they) ſwears alſo by God himſelf, who ſuffer'd Death upon 
the Croſs for the Redemption of Mankind. But to this wicked Sophiſtry 
of theirs, our Divines are able to give a ſufficient Anſwer, it being not 
my Buſineſs in this Work to take their Office upon me. DIS 
But yet, after what manner is a Chriſtian permitted to ſwear, ſince 
Chriſt himſelf ſeemingly prohibits it? Saying, Swear not at all, &c. 
but let your Converſation be yea, yea; and nay, nay f. But theſe Words, 
we are well aſſur'd from other Texts of Scripture already quoted, do 
not forbid all manner of ſwearing, but only an evil Habit and Cuſtom of 
(wearing without a lawful Occaſion and Neceſlity for ſo doing l. A juſt 
and lawful Oath has no Tendency to deſtroy our eternal Salvation; and, 
therefore, *ris not contrary to God's Command to take ſuch an Oath : but 
when we take ſuch an Oath as cannot be kept without Hazard of our fu- 
ture Salvation, we ought not to take it. But I am running into the Caſu- 
405 inſtead of acting the part of a Lawyer. Wherefore J ſhall next conſi- 
er, how an Oath is divided, and what are the Species thereof; and then 


proceed to ſhew what are the ſeveral kinds of Oaths that are uſually ta- 


ken in our Courts, according to the Practice of the Civil and Canon Law. 

As an Oath is commonly made uſe of for four Ends and Purpoſes, iz. 
Firſt, For confirming the Faith of any one's Promiſe : aby, For pro- 
ducing an Obligation: 34/y, For the Confirmation. of Contracts: and 
47hly, For the Deciſion of Law-Suits, by way of ſupply, or in defect of 
full Proof. So there are four Species of an Oath, the firſt tiled Pro- 
miſſorium fidelitatis, the ſecond term'd Tntroduttorium Obligationis, 
the third ſaid to be Confirmatorium contrattus, and the fourth is De- 
ciſoriumlitis; and this laſt is that which is reckon'd among inartificial 
Proofs, as I ſhall obſerve hereafter under the Title of Proot *, tho? the 
Lawyers, or ſome of them (at leaſt) doubt, whether this very Oath may 
be ſaid to be a proper Species of Proof or any Evidence at all. And 
thus an Oath is made uſe of either in reſpect of a Cauſe that is contro- 
verred, or in reſpe& of a Cauſe not controverted. In reſpect of the firſt, 
tis uſed either for the ſake of laying a greater Obligation of Religion on 
Mens Minds only, as the Oath of Calumny, the Oath of Malice, the Oath 


of 
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of Teſtimony, and the Oath of Purgation; or elſe on the ſcore of deci- 


ding a Cauſe, as the voluntary, necefary and judicial Oath is, and like— 


wiſe the Oath iz Litem *. See Dornellus's Treatiſe of an Oath, The ES & 
Oath of Calumny is an Oath of Credulity, which the Litigants take gi 5. 


ubr. D. 12. 
touching the Conſciouſneſs and Goodneſs which they ſuppoſe their Cauſe 10 85 
to have: And tho? it was heretofore taken in every part of the judicial 
Proceeding ; yet 'tis now only taken at the Beginning of a Cauſe or 
Suit, as I have already remark'd under that Title ||. vid. Pag. 
But T ſhall here chiefly ſpeak of the eceſſury or ſupplotory Oath, 5“. 
which is ſo called to diſtinguiſh it from the o/untary and judicial Oath, 
of which hereafter. And as 'tis given in ſupply of other Proof or Evi- 
dence; *tis alſo ſtiled the ſappletory Oath. As when the Plaintiff or 
Defendant has made an half Proof f, for then the Judge may, at the Pe- d. in I. 3. 
tition of the Party, give this Oath to the Perſon that has made this ©* © 
half Proof; and the further Proof or Evidence being thus ſupply'd by 
his Oath, it is ſufficient either for a Condemnation or an Abſolution. 
And *tis therefore called the neceſſary Oath, becauſe *cis given out of ne- 
ceſſity at the Inſtance of the Party, tho” the adverſe Party ſhould oppoſe 
the ſame j, and it may be given even after a concluſion in the Cauſe, pro- C. 2. 59.2. 
vided it be mov'd for before that Time. But the Judge may ex officio, even 7- 
without any motion of the Party, by virtue of a faving Clauſe in the Li- 
bel imploring his Office, give this Heuer Oath, even after a conclu— 
ſion of the Cauſe; and this he may do on the ſcore of adminiſtring 
Law and Juſtice, as has been practis'd in the Imperial Chamber, in a 
Cauſe of great Importance f. But if the Plaintiff proves nothing, an + Gail. obs. 
Oath ought not be adminiſtred to the Defendant contrary to his Will and 108. N. C 
Inclination; for if the Plaintiff be entirely wanting in his Proof, the | 
Defendant ought to be acquitted, tho' he himſelf proves nothing of his 
defenſive Plea; But if there be a Preſumption in the Plaintiff's favour, 
an Oath may be given to the Defendant to toll and deſtroy ſuch Pre- 
ſumption, and to ſhew his own Innocence. And this is true, unleſs the 
Judge thinks fir, on due Conſideration of the Circumſtances of the Per- 
ſons, and the Cauſe itſelf, to adminiſter an Oath. In giving the ſyppletory 
Oath, the adverſe Party ought to be cited or admoniſh'd to appear; and 
thus this Oath ought to be adminiſtred in the Preſence of the Party ap- 
pearing, or (at leaſt) cited to be preſent *. And this Oath may alſo be de- * Jar. in 
manded to be given in a Cauſe of Appeal, in defect, and for want of fuller 9: P. 1- 
Proof 4. But the Judge ought not ex officio to give it in ſupply of fuller Proof Fecrngh 
to a Perſon making but half Proof, without the motian of the Party him. Conf: 27. 
ſelf, becauſe (according to ſome) it ought only to be given to the Party on 
his Petition, who ought to pray the ſame before the miniſtration thereof. 
Tis the common Opinion of the Doctors, that the Party cannot after 
a concluſion in the Cauſe move the Judge to give him the neceſſary or 
ſuppletory Oath in eventum probationis, if he has not fully prov'd his In- 
tention, this Oath being a Species of Proof: Fora concluſion of the Cauſe 
being made on each (ide, a Renunciation of all further Proof is made, and 
the Mouths of the Parties are thereby cloſed ||; wher&fore there is no room 1 Gail. ob 
for a Petition after ſuch Coneluſion, For after the Publication of De 
ſitions, the Party, or (at leaſt) his Proctor, which is the ſame thing 
ought to know, whether he has fully prov'd his Intention or nor, or 
whether the Defendant has prov'd his deferſroe Plea; and if either 
Party doubts thereof, he ought to demand the weceſury Oath to be 
given him (by imploring the Judge's Office) before ſuch a Concluſion 
in the Cauſe; and if he neglects to do it, he js 772 Mord, and muſt blame 
himſelf, Before this Oath be adminiſtred, the Judge ought to enquire 


po- 108. n. 2. 


into 
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into the Legality of the Perſon to whom 'tis to be given, and the Im- 

portance of the Suit or Cauſe wherein 'tis given ought to concur with 

* Socin. ſuch Legaliry *; and that Quality, which ſets a Witneſs aſide from 

4 „ giving his Evidence or Teſtimony concerning the Fact of another Man, 

de does alfo ſer aſide the Party from being admitted to take the ſuppletory 
fuse d. . Oath touching his own Fact. 

r. „Six Things are copulatively requir'd, to the end that the ſußpletory Oath 
ſhould be given; and if either of them is wanting, tis not to be admi- 
niſtred, 7. Firſt, The matter in Queſtion muſt be half prov'd by one 
unexceptionable Witnefs. 240%, The Perſon to whom it is given, ought 
to have a probable Knowledge of the Truth of the Fact, by ſome corpo- 

[| Gloſs. in real Senſe |}; becauſe herein this Oath is equivalent to a Witneſs : And, 
E7-D-13-+ therefore, it is not given to an Executor; becauſe 'tis not likely he ſhould 
know. the Truth of the Caſe or Fact. 34/y, He to whom 'tis given, 
ought to be an honeſt Man and of a good Fame for his Integrity ; for it 
ought not to be given to a Perſon of a contrary Lite and Character, 
or to any one ſuſpected of Perjury. 4%, The Cauſe ought not to 
be of any great Importance, bur of a light Concern *® : For in a Crimi- 
nal Cauſe, generally ſpeaking, or a Cauſe of an arduous Nature, *cis 
Gloſs in not adminiſtred + ; yet in a Criminal Cauſe cigilly commenc'd, viz. ad 
OY Rs privatum Intereſſe, it may be given. 57hly, The halt Proof thus 
made, ought not to be obſcured or defeated by contrary Proots in any 
Part thereof ; becauſe then this Oath ſhall not be given. And, laſtly, *tis 
required, that this Oath ſhould be pray'd and mov'd for (as already re- 
membred) before a concluſion of the Cauſe, unleſs it be given in virtue 
of the Judge's Office. If the Judge does not give this Oath on the con- 
currence of theſe ſix Requiſites, he makes the Suit his own; and the 

Party praying the ſame, may proteſt de appellando, Gc. | | 
The goluntary Oath is that which is given by a Party to a Party extra- 
D. 12.2. dicially for the deciſion of a Cauſe #: And, therefore, in other Terms, 
17-625. 19: tis ſometimes in Latin [tiled Furamentum Deciſorium ; but this Oath 
may be refus'd, tho? the other cannot. And when one of the Litigants 
gives this Oath to the other, he is ſaid to put a great Confidence 1n his 
Adverſary, becauſe by this means he makes him a Judge and a Witneſs 
| too in his own Cauſe. The judicial Oath is that which is given in Judg- 
D. 12. . ment by one Party to the other +, and which heretofore could not be re- 
25 & 25.2. fus'd as the voluntary might in an extra, judicial matter: But now a 
ll C. 2. 39. judicial Oath may be retus'd ||, if it ſhall not be receiv'd and taken ac- 
"7 Cording to the common Opinion. And thus the Reader has the three 
Species of an Oath uſually ſtiled Zaramentum HVeritatis, viz. the ne- 

cefſary, voluntary, and judicial Oath, 


* Dd. in 
I. 31. D. 12. 
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Of Oblations, Obits, Obventions, and the like. 


NDER the general Name of Oblatious we may reckon all ſuch 
Things, whether moveable or immoveable, as accrue tothe Church 
* Lindy. by any Right or Title whatſoever *: But in a particular Senſe of the 
lib. 1. Tit. 3. Word that is only called an Oblation, which is made by the Prieſt and 


cap. I. v. 


oblationum. People at the Altar, at the Celebration of the Euchariſt or Maſs, as the 
Papiſts 


* 
ON 
2 * 
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Papiſtoſtile it; and ſuch a kind of Oblation is due, according to the Canon 
Law, on all the chief feſtival Days of the Year. So that there is a Dit- 
ference between Oblations made at the Altar, and elſewhere : For Ho/ti- 
enſis ſays *, that a Perſon may be compell'd to make Altar-Oblations on 
ſuch Feſtivals, it being, as it were, a general Cuſtom in all Countries for 
the People ſo to do; but other Oblations were free Gifts and Offerings 
made to the Church without any Compulſion at all. Tis probable 
St. Paul's Example might encourage the primitive Chriſtians to offer theſe 
Gifts to the Church, when the Miniſtry was not provided for by a ſet- 
tled Maintenance, and the poor Saints that embraced Chriſtianity were 
left expos'd to the inhuman Treatment of the Heathen People: For he 


393 


* In. c. $9. 
con. Diſt. 1. 


appointed every one of his Corinthians and Galatians to yield ſomething Cap. b. v. 6. 


to God for the Saints every Lord's Day. But this being thought too ot- 
ten, therefore Tertullian tells us, that it was afterwards done every 
Month, and then ad Libitum; bur it was always the Cuſtom for the 
Communicants to offer ſomething at receiving the Sacrament, as well 
for holy Uſes, as for the Relief of the Poor, which Cuſtom is, or ought 
to be obſerv'd at this Day. 1 55 

In the elder Ages of the Church, People were fo free and liberal in re- 
ſpe& of Oblations, that there were Perſons who would build Churches 
on their own Land to have a Share in them, as is affirm'd in one of the 


Spaniſh Councils of Bracara t, and there forbidden with great Severity, f Conc. 3. 
c. 6. 

In c. 10. 
Con. 1, 


It was not, as the Gloſs on the Carp Law |underſtands it, to make a Bar- 
gain for the Right of Patronage, but it is expreſs'd ro have an equal 
Share in the Ob/ations of the People with the Clergy. And Agobardys 


obſerves *, That the Devotion of Perſons in the firſt Ages was ſo great, * De Dit. 


that there was no need to make Laws or Canons for the Supplies of benſ. e. 28. 


Churches, ſiuce they wore ſo amply provided for by the Liberality of the 


Pjctatis, ſays, That they were voluntary Ob/ations, and were receiv'd in 
lieu of Tithes; for the Chriſtians, at that time, liv'd chiefly in Cities, 
and gave out of their common Stock, both to maintain the Church, and 
thoſe that ſerv'd at the Altar: But tho” theſe Oblations were at firit vo- 
luntary, yet they afterwards, by a continual Payment became due by 
Cuſtom. Theſe Allowances were then tiled Sripes & Oblationes, which 
were fo conſiderable, that St. Cyprian blamed ſome of the Clergy for 
ſetting their Hearts too much upon them; $7ripes, Oblationes, Lncra 
| defiderant, quibus prius iuſatiabiles incubabant, ſays he ||; which could 
not be ſaid of any meer neceſſary Subſiſtence. But when Chriſtianity came 
to ſpread itſelf into the Countries, and the Emperors became Chriltian, 
a more fix'd and ſettled Maintenance became neceſſary ; bur till the Cler- 
gy retain'd ſomewhat of the ancient Cuſtom in voluztary Oblations. 
Thus we read, That as ſoon as Chriſtianity was ſettled in France, Lands 
were given to the Church by Clodovens after his Converſion, as appears 


People. Tertullian in his Apologeticks , ſpeaking of theſe Depoſira t Cap. 30. 
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by the firſt Council of Or/cans called in his Time“: And 7heſe Lands * A. P. 511. 


were put into the Biſhop's hands, to diſtribute the Revennes ariſing from 
thence for the Repairs of Churches, Maintenance of the Clergy, and other 


pious Uſes t. And beſides theſe, we {till read of Oblations made by the + Can. f. 14 
People on the Altar both in the Mother Church and in Parochial Churches. & '5: 


If in the Mother Church, then one Moiety went to the Biſhop, and the 
other to the Clergy; it in Parochical Churches, then only the third Part 
to the Biſhop. 35 


In the ſecond Council of Maſcon ||, all the People are required to make I A. D. 383. 
an Oblation of Bread and IVine at the Altar“; and the Payment of * Can. 4. 


Tithes is immediately enjoin'd as founded on the Law of God, and the 
Fffff | ancient 
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cap. 3. ancient Cuſtom of the Church, which is thereby reinforced *. In ths 
+ A. D. 658. Conncil of Nantz t, Oblations and Tithes are mention'd together, as 
making up the Church's Stock, which was to be divided into tour Parts, 

|! Can. 10 ig. to the Biſhop, and to the Clergy, and to Repairs, and to the Poor ||. 
There were many other occaſional Oblations in thoſe Days upon particu- 

lar Services, according to the Superſtition of the Times, and the Power 
the Prieſthood had over the Minds of the Laity. For an Explication of 

which matter, we ought to conſider, that there was one kind of Obla- 

tion which was made to the Church out of the Lands and Goods of Per- 

ſons devoted to the Clergy by way of Donation iter viv0s ; and another 

kind of Oblation, which was made after the manner of a Donation 

*D. 39-5 ortis Cauſd. A Donation mortis Canſa, by the Civil Law *, is when 
2&3: ſomething is given for fear of Death on thoughts of ſome preſent or fu- 
ture Danger ; as when the Giver is lick or going into the Wars, or 

when there is a Peſtilence in the Neighbourhood, Gc. And both theſe 

kinds of Donations were gratuitous in the beginning, and no one could 
be then compelld to make them to the Church, tho' Men were often in- 

veigled thereunto by the Subtlety of the Prieſts : But in reſpe& of the 

other Donations, every one was oblig'd to make them under the pain of 

an Excommunication, after the Clergy had got the power of ſending Men 

to the Devil for not ſatisfying their Demands. But I muſt obſerve, that 

ſuch Oblations as are made on Sundays and Holidays, and other daily 
Oblations made in the Pariſh Church, are, by the Canon Law, due to the 
Miniſter or Curate of ſuch Church, whoſe Duty it is to pray for the Sins of 
+ 10. Q.1- the People t, and they are never due to Foreigners performing Maſs or 
13&15 Divine Service, tho' they ſhould come to their hands ; becauſe the Per- 
16 Qn ſons, that offer them, are not their Pariſhioners: But the Law ſays this 
is otherwiſe, if there be a Cuſtom to the contrary. And *tis alſo other- 

wiſe if the Biſhop celebrates Divine Service in Perſon in any Pariſh 

Church of his Dioceſs ; for he ſhall then receive the Oblations there 

made into his Hands, and not the Curate or Miniſter of the ſaid Church, 

X. 5. 1). 1. it being the Biſhop's Pariſh l. Wherefore the Law enjoins the Biſhop 
not to prejudice the Curate herein, by doing this Office oftener in one Pa- 

* Arg.X. 3. riſh than in another; for if he does, he ſhall not have theſe Oblations *. 
90, Ss Again, *tis to be known, that a Perſon may be oblig'd to make theſe 
Oblations in the Romiſh Church on a fourfold Account. Firſt, By vir- 

tue of ſome previous Agreement ; as when the Occupier of an Eſtate in 
Land or of a Houſe, offers ſomething certain at ſome ſtated Seaſons of 

the Year: And ſuch an Offering has the Eſſence of a Cenſus or Penſion. 

24 ly, On the ſcore of ſome previous Promiſe or Deputation; as when a 

Man gives any moveable Eſtate to the Church by way of Donation, as 

aforeſaid : For as long as his Will continues in force, he ought to make 

good his Promiſe. 344%, On the Account of the Church's Neceſlity, 1s. 

when the Miniſter has not otherwiſe a ſufficient Maintenance. And, 

laſtly, on the ſcore of ſome Cuſtom, in virtue whereof, Men are bound 

to make ſome Cuſtomary Oblations on Holidays; and the Biſhop may 

compel the Pariſhioners to obſerve this Cuſtom, tho? the Curate cannot 

x. 5. 3.42, do It f. 

d uk oh, But here in England, ſince the 25th of Henry VIII. which aboliſhes 
3 * 3- this part of the Caron Law, in reſpect of Altar-Oblations to the Prieſt, 
: all Oblations there made, are converted into Alms of Charity towards 
the Maintenance of poor Pariſhioners, which ought to be diſtributed ac- 
cording to the Diſcretion of the Miniſter and Church: wardens : But yet 
there are ſome occaſional Offerings ſtill remaining, as at Marriages, 
Churching of Women, &c. And thele are due rather by Cuſtom rolled, 
: | than 
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than by any written Law; as the Oblation of Fowls at Chriſtmas, and i 
the Firſt-Fruits of Corn payable in ſome Places on St. Martin's Day are. Wi 
The Offerings likewiſe at Eaſter are due by Cuſtom ; for they are not go- | 1 
funtary Oblat ions, but are paid as a Compoſition for perſonal Tithes due at . 
that time, and not for Sacramentals, as ſome have imagin'd : For if I 
ſuch Offerings are not perſonal Tithes, then none are paid in Eugluud; 
for who pays any thing our of the Profits which ariſe by manual Occu- 
pations, Merchandize, 5c. beſides theſe cuſtomary Offerings at Faſter ? | ll 
Theſe are confirm'd by the Statute “ to ſuch Perſons, and to be paid in * * F4#:6- ii 
ſuch Places where the ſame have been uſually paid for forty Years before © '3 jb 
the making of that Act, but Day-Labourers are excus'd. That Ac like- | N 
wiſe enjoins, that the Payment ſhall be made in the Place where the i 
Party dwells at ſuch four Offering-days as heretofore, is. at Chriſtmas, 
Eafter, Whitſontide, and on the Feaſt Day of that Saint to whom the | 
Pariſh Church was dedicated; and if no ſuch Dedication, then it was to li 
be at Eaſter. Thus the Profits of the Churches in London, and in 
other great Cities, were originally Oblations and Obventions, which for 
many Years have been call'd Tithes: But very falſly ſo ſtiled. For they 
could not be called Predial, unleſs the Houſes grew out of the Ground: 
nor could they be ſtiled mix'd Tithes ; for tho? ſomething might ariſe by 
the Induſtry of Men, yet it was not out of the Earth. So that ic mult be 
a perſonal Tiche or nothing ; and, therefore, thoſe cuftomary Offerings ' 
at Marriages, Churching of Women, Gc. which were paid before the e bi 
Statute; ought to be paid Rill, and are recoverable in the Spiritual k 
Court. | 8 e "ns 
An Obit was, at firſt, an Office perform'd at Funerals, when the | if 
Corpſe was in the Church, and before it was bury'd; but by Superſti- 
tion it afterwards came to be an Anniverſary, and then Money or Lands 
were given towards the Maintenance of the Prieſt, who ſhould perform 
this Office every Year. | 
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Of the Office of the Fudee. 


HE Word Office in the Civil Law, from whence we borrow the It 

Term, has divers Acceptations. For, Firſt, It ſignifies private : „ 
Duties, and Things of Conveniency to be regarded and practis'd in the i 
common Courſe and Society of Lite between one Man and another. And, 
24ly, It denotes ſome public Funttion : And in this latter Senſe we find 
it taken two ways. Firſt, for a miniſterial Function to ſome or other 
having Juriſdiction: And 24ly, for the Power and Authority of ſuch 
Court itſelf. Now there are three iniſterial Functions in the Cici! 
Law term'd by the Name of an Office. The Firſt relates to ſuch Per- =_ 
ſons as were publickly appointed to preſent Crimes to the Magiſtrates +, t C. 9. 2. 7. 47 
The Second denotes to us an Apparitor, as appears in theſe Words, 27g. | 
Officio, quod tuis meritis obſecundat, non curialem quenquam, 1c cx 
ceteris volumus ageregart, Gc. ||. And the Third points out to us an | © 12. 36. 
Actuary, that entred the Acts of Court, as may be ſeen from the Words 


of the Laws here quoted“: In both which Laws, by the Word Officium, Los 18: 8 
we N 


I, 


396 


*D. 19. 
56.D.1 
51. 


© Þ 


+Lih. 1. de 
Triſt. 


Vid. Pag. 
309, Oc. 
* Vid. Pag. 
20757 Oc. 


or commenced. And this is ſometimes exercis'd ex mero facto 
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we underſtand an Actuary. But when the Word Offcium imports the 
Authority and JuriſdiQtion of the Judge, it is that Power whereby he 
may of himſelf, without the Inſtance or Petition of either of the Liti- 
gants, proceed in judicial Matters: And this Office is exercis'd either in 
civil or criminal Actions. In civil Actions, the Judge does ſometimes 
F Office decree a Thing which he finds to be equitable, beſides the Action 


or Plea; and beſides the Bond or Obligation whereon the Action ariſes“: 


And ſometimes alſo he does, in a point of Equity, by virtue of his Offce, 
relieve ſuch as ſtrict Law gives no Remedy or Action to. Calliſtratus 
reduces all Civil Cauſes, wherein a Judge has extraordinary Cognizance, 
to theſe two general Heads, 28. Either when he exerciſes this Cogni- 
zance in relation to ſuch as bear civil Offices and Employments, or elſe 


when he exerciſes the ſame in reſpect to Pecyniary Cauſes. But in Cri- 
minal Cauſes, he exerciſes this Authority of Office, either when he ſits 


to take Cognizance whether a Man's Honour or Reputation ought to be 
attainted ; or when he makes Inquiſition touching a capital Crime where- 
by a Man's Life, Liberty, or Country may be endamag'd ; and this kind 


of Office Ovid mentions in theſe Words t, vg. 


Fudicis officium eſt, ut res ita tempora rerum 
Onarere . 


The Office of the Judge is of a very large extent, and is divided firſt into 
what the Civilians call the zoble Office of the Judge, and the mercenary 
Office of the Judge : The firſt is that which is concern'd and mix'd with 
criminal Pleadings; and the ſecond is that which is only ſerviceable to 
civil Actions. The diſtinct Parts or Species of the Judge's Office are, vis. 
Cognizance, Determination and Execution : But of theſe I have treated 
under their proper Titles, in ſpeaking of a Judge, his Power, Duty, 5c. . 
and of Sentences, and the Execution of Sentences *. The oblc Office of the 
Judge is chiefly concern'd in exzra-7udicial Matters; and the mercenary 
Office of the Judge is employ'd in decreeing Citations, in admitting or re- 
jecting Libels, in hearing Anſwers thereunro, in granting Terms-Proba- 
rory, and the like. "The zoble Office of the Judge ſubſiſts of itſelf, 
being mix'd with Imperial Authority, and which the Judge executes of 
his own Accord, as in Criminal Cafes : And this is not ſerviceable to any 
civil Action, as the other is; but is executed by the Judge in virtue of 
that Authority which the Law gives him, tho' no Action be propounded 

| Fadicis, as 
when the Judge interpoſes his Authority for the Advantage of the Pub- 
lick alone, at his own proper Motion, without any one's Requelt or Petition 
to him for ſo doing; and this is by Cizilians called Officinm Nobile, Oc. 
As in all Inquiſitions and the Puniſhing of Evil-doers, where there is no 


particular Accuſer promoting the Judge's Office ; for the Judge may of 


himſelf enquire after Offences committed, it being the Intereſt of the 


Commonwealth that Crimes ſhould be puniſh'd. But ſometimes the 


Judge's noble Office is exercis'd at the Inſtance and Petition of a Party: 
As when a Judge imparts his Office to ſome Perſon imploring the ſame 
in a private Manner or Affair, and to ſuch as has no ordinary Act ion or 
Remedy at Law; for then the Judge may interpoſe his Office principal. 
ly in the Place of an Action; and thus it is, when a Perſon ſues or de- 
mands Reſtitution integrum. Allo, it a Son be aggriev'd by an un- 
kind and cruel Father, who denies his Son what is due to him by the 
Law of Nature; for ſuch a Perſon having no Right of Acc ion againſt his 
Father, he has his Remedy by the olle Office of the Judge, and may 


rightly have recourſe thereunto. The zzercerary Office of the Judge is 


thar, 
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that, which does not ſubſiſt of it (elf, but is a Servant to ſome civil 
Action (as aforeſaid): And it is in Latin term'd Oflicium mercenarinm 
by a baſer Appellation (in compariſon of the former) from the Word 
Merces, a Reward or Hire ; becauſe the Office of the Judge, being here 
(as it were) hired and employ'd to the Advantage of a private Man, is at 
another's Beck to ſerve his Turn“. * Cravet. 
What the Civilians term the Noble Office of the Judge, the Con fl 33% 
Law calls the cer Office of the Judge; and what they ſtile the mer- © " 
cenary Office, the Canon Law calls the promoted Office: which, among 
the Caronifts, is of two kinds. The firſt is, when a Man voluntarily 
offers himſelf to proſecute an Offence or Suit; who is then calld a co/n7tary 
Promoter of the Office : And herein he difters bur little from a Party. 
The ſecond is, when the Court aſſigns one to ſollicit the Office of the 
Judge, who is then term'd a recefſary Promoter thereof; becauſe he may 
not refuſe this Employment: For when no Proſecutor (tirs in the Matter, 
then the Court does it in Duty to the Publick, tor the Puniſhment of 
Sin, and other Diſorders in the State. For in Temporal Courts of other 
Realms, length of Cuſtom has eſtabliſh'd the very fame Courſe of Pro- 
ceeding in criminal Cauſes t, even at the Inſtance of a Party with that + Alph. lib. 
which may be done when the Office of the Court alone proceeds; yet the 3 © "+ 
Law itſelf has given greater Privileges to Proceedings of zzeer Office, than 
to the other, which may be ſome reaſon why it was calPd the hie Office 
of the Judge. The firſt Privilege is, that whereas by Law, now alter'd 
by Cuſtom, an Accuſer or Party (properly fo calld) was in danger of 
the Puniſhment of Retaliation, if he taiPd in his Proofs, on a Pretump- 
tion of Ca/ummy ; But no ſuch Preſumption or Intendment of Law lies 
againſt a Judge executing the publick Laws by virtue of his Office, as it 
does againſt a Party *; and, therefore, he isn ot ſubject to that Penal- fox fas 
ty as a Proſecutor was. Thenext Privilege the Law gives to Proceedings ws EY 
of mecr Office in criminal Cauſes, which it denies to a Proſecutor, tho? 
he be not an Accuſer or Party properly ſo calld, is, that the Judge 
proceeding by virtue of his awcer Office, may give the Defendant an | 
Oath to anſwer ſome criminal Matter 4 : But 'tis otherwiſe when the Suit t er ge : 
is at the Inſtance of a Party which promotes the Office; becauſe the De. 
fendant ought not to be forced to furniſh his Adverſary's Intention with , 
Proof, But this Oath, ex Officio, is aboliſh'd by Act of Parliament wich 
us here 1n England. Thirdly, When the Suit is at the Inſtance of a 
Party, contrary Proots are admitted to prove the Delendant's good Fame 
and Reputation : But this need not be granted on a proceeding ex 
Officio mero 3 becauſe no Preſumption or Intendment of Law lies againſt 
the Judge's Sincerity ||, as againſt a o/z7tary Promoter. Fourthly, On I Arg. X. 2. 
the Inſtance of a oo/urtary Promoter of the Office, Conteſtation of Suit or 2 5. * 
Iflue is join'd in the Cauſe between the Parties“: But if a neceſſary Pro- 8 
moter of the e ο Office of the Judge be aſſign'd by the Court to ma- e. 53: X. 2. 
nage and carry on the Cauſe, a Conteſtation of Suit (properly ſo calbd) ** 
is not neceſſary, but only a kind of Contradiction (in lieu thereof ) re- 
quired, betwixt the Fame or Denunciation, Gc. on the one (ide, and 
the Defendant's wegatize Anſwer on the other. Laſtly, When the Pro- 
ceeding is of acer Office, more Witneſſes may be admitted, even after a 
Publication of Depoſitions f; becauſe the fear of Subornation ceaſes in 1 Arg. X. 2. 
this Caſe: But now Witneſſes may not be receiv*d after ſuch Publication,“ 3 
when the Cauſe is proſecuted by a o/unrary Promoter, for fear of 
ſuborning them in ſuch Points, where he finds the Depolitions of former 
Witneſſes come too ſhort of his Purpoſe. 
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It has been already noted, that the Jndge's Office is ſometimes put in 
the Place of an Action“, and hence I infer the Judge's Offiee and an 
Action to be two different Things in Propriety of Speech f. For an 
Action accrues to the Party, and is a right of proſecuting in Judgment 
that which is due to him: But the Judge's Office accrues only to the 
Judge, though he may ſometimes lend it to the Party upon humble 
requeſt; and though it be not the fame as an Action, yet herein it has the 
ſimilitude thereof. Where the Office of the Judge is prizcipally had, and 
the Cauſe is commenc'd with it, Conteſtation of Suit is there neceſſarily 
required, as juſt now hinted ; but not where the Judge's Office is 77:c7- 
deutly made uſe of: And the Judge's Office may be zzcidently implor'd 


both before and after Conteſtation of Suit. When the Judge's Office is 


implor'd, a Concluſion in the Libel is not always required; for the 
Judge does, by virtue of his Office, inall Criminal Cauſes conclude there- 
in: But in Civil Cauſes, the Judge cannot, ex officio, ſupply the defect of 
any Libel, Exception, Action, Anſwer, and the like; for theſe Things 
are the Buſineſs of the Parties Litigant, and not of the Judge, whoſe Office 
conliſts in taking Cognizance of theſe Matters, in pronouncing Sentence 


in purſuance thereof; and in demanding the ſame to Execution. And 


the reaſon of this Cognizance, is, that all parts of a judicial Proceſs may 
be preſerv'd according to Order, that Right may be done to each Part 
without reſtraint, that their Allegations may be heard according to Equi- 
ty, and without any Affection or Partiality to either ſide. But the 
Office of the Judge is extended ad Accefſoriall, gig. to ſuch Things as 
happen accidentally, and concern the Matter in Controverſy (pending the 
Suit or judicial Proceſs) tho? theſe Matters are not demanded or ſet forth 
in the Libel: But then theſe Things muſt happen after Conteſtation of 
Suit or Iſſue join'd, as our common Lawyers call it, elſe *tis otherwiſe, 
And thus far of the Office of the Judge. 
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Of Orders and Ordination in the Church. 


"HE Apoſtles having appointed certain Perſons to be the ſtanding 
Governors and Teachers of the Chriſtian Church, it was therefore 
rhought neceſſary that there ſhould be a Power lodg'd ſomewhere, to ſet 
apart ſome diſtinct Orders of Men for the Exerciſe of thoſe publick 
Offices: And this Act of appointing or ſetting them apart for the Miniſtry 
of holy Things, is called Ordination. All Perſons hold it neceſſary, that 
there ſhould be ſuch a Power; but Perſons are not well agreed with 
whom this Power is intruſted. The Presbyterians, who diſſent from 
Epiſcopacy, affirm, That a Man ought not to take upon him the Mini- 
ſtry, without a lawful Call: And they likewiſe agree, That Ordination 
ought to be continu'd for the Peace and Preſervation of thoſe Churches, 
which the Apoſtles had planted, defining it to be a ſolemn ſetting apart 
ſome Perſon in the Church. But they ſay, *tis not only to be done by Im- 
poſition of Hands and Prayer, but with Faſting by preaching Presby- 
ters; and that thoſe, who are not ſet apart themſelves for the Work of 
the Miniſtry, have no Power to join in ſetting apart others for that Pur- 
pole : And this Form of Ordinat ion was propos'd to the Parliament in the 
Year 
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Year 1643, by an Aſſembly of thoſe Perſons, in order to be ratity'd, 
There are another fort of People diſſenting from Epiſcopacy, who are 
ſtiled Indepcndants: And they hold, That where there are no ſuch 
preaching Presbyters, other Perſons ſufficiently qualiſy'd and approv'd for 
their Gifts and Graces by other Miniſters, being choſen by the People, 
and ſet a-part for the Miniſtry by Prayer and Faſting in the Congrega- 
tion, may exerciſe that Office; ſo that ſome place the Power of Ordina- 
tion in ſimple Presbyters, and others in the People. 

There are many other ſtrange and modern Notions about Ordination, 
and ſending out Miniſters to preach the Goſpel; bur I ſhall not here 
enter into a detail of them, but rather content myſelf to follow the 
Practice of the ancient and primitive Church of Chrilt, ſince there is no- 
thing ſinful or contrary to the Holy Scriptures in Epiſcopal Ordination, 
as (I think) all good Men ought to do for the fake of Peace and Unit 
in the Church, and in compliance to the preſent Eſtabliſhment of Biſhops 
by the Civil Power : And, therefore, 1 ſhall proceed to conlider Ordina- 
tion in the manner that it has been deliver'd down to us by our Fore— 
fathers. And here I ſhall take a view of Holy Orders as a facred Sign or 
Seal (as it were) of ſome Grant, whereby a ſpiritual Power is given to 
the Perſon ordain'd to exerciſe ſome ſacred Office or Miniſtry in the 
Church: And this (I think) is almoſt unconteſtably acknowledg'd to 
belong both to Prieſts and Deacons from the very Beginning of Chriſtia- 
nity itſelf; tho? ſome Perſons have deny*d Biſhops to be a diſtin Order 
from Presbyters or Elders in the Church. But as the Chriſtian Church 
imitated the Jewiſh Synagogue in ſeveral reſpects which were not Sinful 
and Superſtitious; ſo it is eaſy to believe that the Church follow'd the 
Diſcipline obſerv'd among the Fezws in nothing more, than in that of their 
Miniſters. The Synagogues were compos'd of a Ruler of the Syna- 
gogue, whom the Helleniſtical Yeros called Archi- Huagogus, and like- 
wiſe of Prieſts or Elders, and of Levites or Deacons: And this is 
thought to be the Reaſon why the Apoſtles eſtabliſh'd in Chriſtian Aſſem- 
blies thoſe three Orders of Miniſters under the Names of Biſhops, Prieſts, 
and Deacons. The Biſhop, in theſe Aſſemblies, had the fame Honour 
as the Ruler of the Ferzws had in their Synagogues. The Superiority of 
the Rulers of the Synagogue, in reſpect of the Prieſts or Elders, conſiſted 
only in ſome Titles of Honour, as being the Chief amongſt their Brethren : 
And, therefore, they are all comprehended under the Name of Prieſts or 
Elders, in the 107th Pſalm, where we have theſe Words: Let them alſo 
exalt him in the Congregation of the People, and praiſe him in the 
Aſſembly of the Elders, which was the Place of their Meetings. So we 
find in the New Teſtament, that the Names of Prieſt and Biſhop are in- 
differently taken the one for the other, and that Aſſembly or Council of 
the Elders, which was called the Presbytery, conſiſted of the Biſhop, and 
the Prieſts or Elders. The Biſhop or Preſident, as the ancient Fathers 
call him, had indeed the chief Direction or Superintendency, from whence 
he was in Greece call'd 'Emiozoms; and this Word is found in the Greet 
Septuagint : But he made up but one Body wich the Elders or Prieſts, who 
in Quality of Judges had their Juriſdiction jointly. And hereunto St. Peter 
alludes in the 5th Chapter of his firſt Epiſtle, which is undoubtedly a ge- 
nuine Epiſtle, ſaying, The Elders which are among you I exhort, who 
am alſo an Elder, or (as the Greek has it) a Fellow Presbyter * or Elder S 
with you. And then he goes on, Feed the Flock of God which is among Gef. 
you, taking the overſight thereof t; where he joins himſelf as an Elder t 
with the reſt of the Elders in this Open ſig ht or Superintendency; tho? 71+ 
by his Prerogative of exhorting them, he appears to be a Perſon of ſome- 


what 
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what more Honour and Authority in the Aſſembly or Ch urch than the 
reſt of the Elders. And from hence I infer, that in the Beginning of the 
Church, the management of Affairs, and the Juriſdiction, which is now 
called Epiſcopal, did not depend on the chief Elder or Biſhop alone, no 
more than the diſtribution of the Offerings ; but on the whole Senate or 
Aſſembly of the Prieſts. And this continu'd as long as there was but one 
Church in every City, one Altar, and one Conſiſtory of Prieſts join'd to 
their Chief Prieſt, afterwards call'd a Biſhop. But when it was neceſſa- 
ry to increaſe the number of Churches, there was cauſe to fear, leſt 
thoſe who govern'd the new Churches, ſhould aſcribe to themſelves the 
Quality of Bifhops, finding themſelves of a particular Church : Where- 
upon the chief Elders began to take to themſelves Epiſcopal Authority 
over them, for which it was neceſſary to appoint, that there ſhould be 
one Biſhop in every City, on whom the Elders or Prieſts ſhould depend 
for their Ordinations, and other Affairs in the new erected Churches, 
which were called Titles. St. Ferom ſtrongly maintains this Opinion in 
his Comment on St. Paul's Epiſtle to Titus, where he affirms, that be- 
fore this Diviſion, each Church was govern'd by the common Council of 
the Prieſts: Butjfor avoiding all occaſion of Schiſm, one of theſe Prieſts 
or Elders was choſen to be the Chief, and to take upon him the Care and 
Government of the whole Church. He pretends that the Names of 
Prieſt and Biſhop did not at all differ in the Beginning, and that St. Paul 
therefore made uſe of them indifferently : And then he ſubjoins, that *ris 
only Cuſtom which has made Biſhops greater than Prieſts. FEpiſcops 
noverint ſe magis conſuctudine, quam diſpoſitionis Dominica veritate, 
presbyteris efſe Majores *. And this may be confirm'd by the Authority 
of St. Paul, who, writing to the Churches under the Name of Elders, 
comprehends both Biſhop and Prieſts. But to return to the Buſineſs of 
Orders and Ordinarion. 

The exterior Act of Ordination, is in Latin tiled Signaculum, and 
the interior Act hereof is called a Pomer given thereby; and the Execu- 
tion of this Power ts term'd an Office. The Orders in the Romiſh Church, 
according to the Opinion of moſt of their Divines, are ſeven in Number, 
iz. That of rhe Door- Ac per, the Exorciſt, the Reader, the Acolythiſt, 
the. Sub-deacon, the Deacon, and the Presbyter ; their Divines do not 
reckon the P/almodiſt and the Torſura to be an Order, but only a pre- 
paratory Diſpoſition to other Orders: Nor is Epiſcopacy itſelf an Order 
with them, but only a Dignity in the Church. The Canoniſis make 
nine Orders in the Church, reckoning the Pſalmodiſt and the Tonſura 
into the Number; bur ſtill they exclude Epiſcopacy as ſtrictly calbd an 
Order f. For (fay they) the word Order is uſed in ſeveral Senſes, c. 
ſometimes for a Dignity, and then Epiſcopacy is an Order with them ; 
ſometimes it denotes the Name of an Office, and then the Pſalmodi ſi is 
an Order in their Books; and ſometimes it points out a ſpiritual Power 
among them, and then that of a Deacon, &5c. is called an Order: And in 
this laſt Acceptation it is underſtood, when an Order is call'd a Sacra- 
ment in that Church. So that, according to this laſt Senſe of the Word, 
that of a P/almodiſt is no Order, but only a certain kind of Office an- 
nex'd to that of a Reader or Lecturer: For as a Lecturer by Reading 
excites the Underſtanding of the People, ſo does the Pſalmodiſt by Sing- 


ing ſtir up the Devotion of their Minds. But Joh. de Auauias main- 


tialins nine Orders in the Romiſb Church, among which he reckons that of 


a Biſhop and of the Pſalmodiſt to be two. But Orders, ſtrictly taken, even 


in that Church, are only three in Number, e. that of a Sub deacon, 


31 Diſt. 11. Deacon, and Presbyter j; tho' ſome Perſons of nice Diſtinctions, will 


reckon 
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reckon that of a Biſhop among them: But, in a large Senſe of the Word; 
allOrders, even the loweſt in the Church, are ſtiled ſacred Orders. And 
hence it was in the Times of Popery among us here in Fz7g/ard, accord- 
ing to the Common Law of the Roi Church, that it a Perſon was 
ordain'd by a Biſhop, that was not his Diocelan, whether it were in re- 
ſpect of the greater or leſſer Orders, he did incur the Puniſhment of the 
Provincial Conſtitution, g. a Suſpenſion of the Orders thus taken, till 
ſuch time as he obtain'd the Favour of a Diſpenſation ||; which was all vi. 1. g. :.' 
that Conſtitution pointed at. But now this Law 1s alter'd, and the Bi- 
ſhop ſhall be puniſh'd by his Superior, who ordains a Perſon not belong- 
ing to his Dioceſs without Letters Diiiſſory. And the Diſtinction of the 
higher and lower Orders in the Church is alſo loſt by the Reformation 
of Religion, as not grounded on any Scriptural or Apoſtolical Authority. 

Holy Orders ought not to be given to any Perſon without a Title, 
that is to ſay, without a Benefice “, or having a Patrimonial Eftate to * 70 Dit. 
live on: And heretofore, if an Ordination was otherwiſe made, it was b. s. 
ſaid to be void. But becauſe Biſhops thought this to be no Puniſhment, 
a Proviſion was made thereupon againſt ſuch an Ordination, which may 
be ſeen in the Decretals, under the Title of Prebernds t. Nor ought I X. 
the Perſon, that is to be ordain'd, to make any Promiſe or Engagement“ & 
to the Perſon that ordains him, or preſents him to ſuch Ordination, in 
order to indemnify him againſt the Force of the Canon; for if any ſuch 
Promiſe or Engagement be formally made, it is a Species of Simony on 
both ſides, according to the Papal Law; and (I think) by the Law of our « x. . z. 
Church f. But a Biſhop may ordain any one with Impunity on the Title 45. : 
of a Patrimonial Eſtate alone, and ſhall not be oblig'd to maintain or f 3 _ 
provide for ſuch Perſon, tho' he ſhould be moleſted hereunto, as in the X. z. "op 
other Caſe he is. But if a Clerk ordain'd, ſhall aver himſelf to have a Glo. in hoo 
Patrimonal Eſtate ſufficient for his Support and Maintenance, when in . 
reality he has none, or (at leaſt) but an inſufficient one, he ſhall, 5% 
23 according to the Car Law, be interdicted the Execution of 

is Orders, becauſe he has herein deceiv'd his Biſhop ; and herein (I think) 

the ancient Cauou Law ſtands uncorrected: But if the Perſon admini. 
ſtring ſuch Ordination ſhall be in fault, then the modern Laws {hall ob- 
tain their due Force, 218. That the Biſhop ordaining ſuch Perſon, ſhall 
be bound to maintain him. | | | 

As he is faid by the Coil Law to be guilty of a Fault, who commits 
any Cure, Order, or Office to an unquality'd Perſon : So, according to 
the Canornifts *, if a Biſhop, knowingly, ordains any unworthy Perſon, in *Guid. int 
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6. 


the Romiſb Church, he is ſaid to be guilty of a mortal Sin; and fo ca; 1 Qu. 


heinous a Crime is this in a Biſhop, by that Law, that he who commits 
the Miniſtry of the Goſpel to an unworthy Perſon, in detriment to the 
Church, and to the diſhonour of God, who is ſaid to be glorify'd by good 
Miniſters, ſhall be look'd upon and deem'd as an Infidel, And he who 
thus thruſts himſelf into Orders, and forces himſelf (as it were) upon the 
Church, the Cauon Law rather accounts an Hireling than a Paſtor. For 
a Perſon legally ordain'd, ought to live as it becomes a good Steward to 
do, and not only to diſpenſe the Sacraments, but even the Goods of the 
Church with Frugality, and likewiſe to conſerve the ſame with Prudence; 
ſoa Perſon unworthily ordain'd (fays that Law) does hereby become a 
Robber, and from a Paſtor, is turn'd into a rapacious Wolf, contrary to 
all Law and Equity: And as ſuch a Perſon abuſes the Name of a Paſtor, 
ſo he ought to go without the Fruits and Profits of his Calling. And, 
further, tis of dangerous Conſequence to ſuch as are ſubject to his Cure, 
and ro whom he ought to goes the Sacraments; for he ſeveral 
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ways infects their Morals by his bad Example, and blinds their Under- 
ſtanding thro? his want of Knowledge: And, therefore, if the Blind leads 
the Blind, they both of them fall into the Ditch *. 

Wherefore, ſuch Perſons, as deſire to be promoted to Holy Orders, 
ought, before their Ordination, to ſubject themſelves to an Examina- 
tion (of common Right) to be made by the Archdeacon ||, who, after he 
has examin'd and approv'd of their Sufficiency in point of Learning, ought 
to preſent them to the Biſhop for his Ordination : But with us, this is 
commonly done by the Biſhop's Chaplains. And this Examination made 
by the Archdeacon or Biſhop, is not only an enquiry into the Learning, 
but alſo into the Life, Morals, Faith, and Education, of the Perſon that 
deſires Orders f. And the Perſon who confers Orders, ought to be the 


proper Biſhop or Dioceſan of the Perſon to be ordain'd, or (at leaſt) the 


Perſon to receive Orders, ought to come with the Leave of his own 
Dioceſan for ſo doing || ; which Licence we ſometimes ſtile Letters Di- 
mifſory, and ſometimes Letters Commendatory f, or Letters of Recom- 
mendation in plain Zzg/iſh. But Perſons inferior to Biſhops Officials 


cannot grant theſe Diniſſory Letters, unleſs the Biſhop ſhall, by ſpecial 


Commiſſion, have given this Power to his Vicar-General ; or unleſs ſuch 
Biſhop be at a great diſtance from his Dioceſs, in which Caſe his Vicar- 
General, in Spirituals, may grant theſe Letters Dimiſſony; as the Chap- 


ter of a Cathedral Church may likewiſe do, ſede YVacante : or, laſtly, 
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when the Biſhop is taken Priſoner by the Enemy; for then the Chapter 
exerciſes the ſame Rights and Powers, as if the Biſhop were naturally 
dead. But, in the Romiſb Church, other Perſons beſides Biſhops may 
confer the leſſer Orders on Men; as Abbots and the like, if the Queſtion 
be touching ſuch Monks as are ſubje& to them. If a Biſhop, in confer- 
ring Orders, ſhall ſo far approve of a Man of inſufficient Learning, 
unlawful Age, or a diſhoneſt and criminous Life, as to ordain him, 
he ſhall be ſuſpended from receiving the Profits of his Biſhoprick, till 
ſuch time as he ſhall merit his Pardon, with us by making a due ſub- 
miſſion and acknowledgment of his Fault to his Superior; but in the 
Romiſh Church, by a Purchaſe of his Pardon from the Pope. 'Though, re- 
gularly ſpeaking, no one ought to be promoted to Holy Orders without due 
Examination had of his Learning; yet a Perſon that is well known, and 
eminent for his Proficiency therein, may be ordain'd without any Exa- 
mination, as having the Teſtimony of the whole Pariſh on his fide *. 

No Perſon can have Deacons and Prieſts Orders both conferr'd on him 
in one and the ſame Day ||; and the Reaſon given by the Papal Law, is, 
becauſe a Biſhop cannot ſay more than one Maſs in one and the ſame 
Day *: And the Perſon that acts contrary hereunto, ſhall be ſuſpended 
from the Power of Ordaining, tho' he does this by the Leave or Order of 
the Metropolitan f. And tho? the Perſon that receives more Orders than 
one in the ſame Day ſhall be ſuſpended, yet he may be difpens'd with on 
doing Pennance. See the 32d Canon of the Church of Eagland. Tis 
moreover to be obſerv'd, That, by the Laws of the Church, there are 
certain Times and Seaſons of the Year ſpecially appointed for Ordination |}, 
and that Perſons that ordain out of theſe Times and Seaſons proper for 
Ordination, ought to be depriv*d of the Power of Ordaining, according 
to the Canon Law *; but this is not regarded with us here in Erzland : 
And again, tho' by the Papal Law, a Perſon that is ordain'd at an unſea- 
ſonable Time, receives the Character of his Orders; yet by that Law 
he does not receive the Execution thereof, but ought to be depos'd for 
his Contempt of the Laws of the Church f. This Part of the Cauon Law 
is alſo. with us grown obſolete and out of uſe. _— 
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There are ſeveral Impediments to the Suſception of Orders, according 


to the Canon Law, ſome of which I ſhall here ſet down. As , That 
no Perſon maim'd in his Limbs, or defective in his Members, ſhall be ad- 
mitted to Holy Orders: But a Perſon may, in ſome Caſes, receive Ordi- 
nation though he has loſt his Terzzals ©; ſince a Perſon that has caus'd 
his Firilia to be cut off upon a juſt Account, may exerciſe his Sacerdotal 
Office as before J. But why Caſtration, in the Rozviſh Church, ſhould 
be a Hindrance to Orders, I am at a loſs to know, ſince that Church has 
prohibited Marriage to their Clergy ; unleſs that Church would have its 
Prieſts, by lag Mens Wives and Daughters, get themſelves into 
the Secrets of Families, and govern the Maſter thereof. 2%, Ac- 
cording to the Council of Yolo |, no Bondman can be admitted to 
Orders, unleſs he has been firſt manumis'd : nor can any infamous Perſon 
be admitted thereunto, till ſuch time as he has purg'd his Infamy *. By 
an infamous Perſon here, I mean ſuch a one as labours under any criminal 
Accuſation. 34/y, Bigamy is another Impediment to Orders in the 
Romiſh Church |, becauſe a Bigamiſt (ſays the Canon Law) is preſum'd 
to be an incontinent Perſon ; for that he cannot contain, though he has had 
one Wife already: For Bigamy, in the Senſe of that Law, is a paſſing 


403 


* X. 2. 20. 4. 


X. 1. 


| >] 


TX to 35 to | 


NX. 2, 20. 
56. 


|| X. I, 21. 1. 


to a ſecond Marriage, after the Death of a former Wife, by marrying a- 
nother Woman; and 'tis ſo highly condemn'd in that Church, that *tis 
a kind of IJrregularity ina Clergyman fo to act. There are many more 


Impediments unto Orders by the Papal Law; bur as they are altogether as 
ridiculous as theſe abovemention'd, I ſhall forbear to recite them, as be- 
ing not allow'd of by our Church. | | 


If a Perſon, that has not been ordain'd, ſhall take upon himſelf the 


Office of the Miniſtry, he ſhall never be ordain'd, but be thrown out of 


the Church with Diſgrace f: And a Perſon that has been in remote Parts, + x. 5. 28. 2. 


ought to prove his Ordination, by the Seal of the Biſhop that ordain'd 
himll, | | | 

It has been ſaid, that it is not lawful for a Biſhop to ordain any one 
without a 77tle. Now this Canon was, made not only to prevent a mul- 


KX. 2. 29. 1. 


titude of Clergy, which renders their Orders, or (at leaſt) their Per- 
ſons very contemptible; but likewiſe to hinder Perſons in Orders from 


becoming Beggars, to the great diſparagement of the Prieſthood: But a 
Perſon may be promoted to Orders without any certain Title, if he has 
a a ſufficient: Patrimony to live on and maintain himſelf; and ſuch a Per- 
ſon is faid to be ordain'd 272 titulnm ſui Patrimonii. Nay, if he has a 
ſufficient Eſtate to ſubſiſt on, he may be ordain'd though his Eſtate be not 
expreſly aſſign'd and given h modum Tituli *, The Word Title is, in 
our Law- Books, taken ſeveral ways; ſometimes 'tis put for the Motive 
or Conlideration, on which account Dominion or Property is transferr'd; 
ſometimes a Title is [tiled by the Name of Neceſſity; and ſometimes 'tis 
called a Toker or Sign of a Thing: Sometimes Eccleſiaſtical Orders, or 
any Church Dignity or Preheminence are call'd a. Tzt/e; and, laſtly, a 
Benefice itſelf is ſometimes call'd a Title; in which Senſe I uſe it here. 
The Archdeacon ſays, that a Canonical Title, is a ſpiritual Motive or 
Conſideration, on which Account, a Perſon has a Right or Power given 
him of diſpenſing Matters relating to the Church: And ſuch a Je is 
only agreeable to a Clergyman. But a 777% to Orders, and a Title to 
an Eccleſiaſtical Preferment, are different Things: For a Title to an 
Eccleſiaſtical Preferment accrues ſeveral ways, as by Collation, Preſenta- 
tion, Nomination, Election, and by other ways and means of intro- 
ducing a Title unto an Eccleſiaſtical Benefice, whereby the Perſon claims 
Inſtitution, Confirmation, &'c. but a Title to Orders, only ariſes from 
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the Act of obtaining ſome Eccleſiaſtical Benefice, or having a Grant 
thereof (at leaſt) whereby he may claim Ordination. There is alſo ano- 
ther Title, which we call a Title to the Profits ; and this is a ſpiritual 
Right, accruing to a Man from having Inſtitution given him to ſome 
Living, 


Of a Pariſh, Pariſh-Rights, Perambulation and 
Bounds of Pariſhes, &C. 


Pariſh, in Latin, called Parochia, is a Place or Diſtrict circum- 
{cribed by certain Bounds and Limits, wherein the People live that 
do belong to ſome certain Church: and it is ſo call'd from the Greek 
Word cee, importing the ſame as Prabeo in the Latin; which ſignifies 
the doing of ſome Service for the Publick, or rather the giving of ſome- 
thing to the Publick, becauſe the Prieſt makes a diſtribution of the Sa- 
craments to every one belonging to ſuch Diſtrict . But the Latiu Word 
Parochia, which in Engliſh lignifies a Pariſh in the aforeſaid Senſe there- 
of, is oftentimes, in the Books of the Canon Law, put to denote a Dio- 
ceſs : And hence it is, that every Perſon that dwells within the Dioceſs, 
is ſa id to be the Biſhop's Pariſhioner f. | WE 
Tis ſaid, that Pope Evariſtus, otherwiſe call'd Anacltus Græcus, 
was, about the Year 110, the firſt that began the Work of diſtinguiſhing 

Pariſhes, and dividing and alloting the Revenues of the Church to ſeve- 

ral Miniſters. But the Infancy of the Church being under Perſecution, 

this Work of the Diſtinction of Pariſhes ceas'd till the Year 260; and 
then it was undertaken again by Pope Dionyſius, through a favourable 

AQ of Gallienus the Emperor, though it was not per fected till Conſtau- 
tine's Time. But whatever the Papiſis may boaſt of the pretended 
Goodneſs and Power of ſeveral Popes, the firſt Diviſion of Pariſhes was 
made by the Conſent of the People, when a certain number of Inhabi- 
tants, that had receiv'd the true Chriſtian Faith, built a Temple for the 
Exerciſe of their Religion, hired a Prieſt, and conſtituted a Church ; 
which, by the Neighbours, was called a Pariſh-Church. And when the 
number increas'd, if one Church and Prieſt was not ſufficient, ſuch as 
were molt remote, built another, and firted themſelves according to 
their Conveniency. In proceſs of time, for the ſake of Peace and good 
Order, this, by Cuſtom, began to have the Biſhop's Conſent : But af- 

terwards, the Court of Rome, by Reſervations, aſſum'd the Collation of 

Benefices, and conferr'd them on ſuch Perſons as receiv'd their Proviſion 
of them from that Court. But when the Diviſion of great Pariſhes be- 
gan, and conſequently a Diminution of their Gain was dreaded, the Cler- 
gy, by the Pope's Favour, oppos'd themſelves thereunto; ſo that nothing 
could be done herein without going ro Rome. And this gave the riſe to 
that Fancy, that the Pope was the Founder of Pariſhes. 

Dis very well known to all, who conſult Hiſtory in theſe Matters; 
that, in the firſt Settlement of this Church of Euglaud, the Biſhops of 
the ſeveral Dioceſſes had the Churches under their own immediate Care; 
and had a Clergy living in community with themſelves, whom they ſent 
abroad to ſeveral Parts of their Dioceſſes, as they ſaw occaſion to employ 

| them : 
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them: But that by degrees, they faw a Neceſſity of fixing Presbytcrs 
within ſuch a Compaſs, to attend on the Service of God, among, the Peo— 


40 


ple that were the Inhabitants; and thus came Pariſhes among us. But 


theſe Precincts, ſince called Pariſhes, were at firlt much larger than at 
preſent, being caſt into ſuch Diviſions in cach Dioceſs, as probably make 
up the ſeveral Dearecrics now. In the New Teftament, the Charge is 
general, zo feed the Flock of God, and to do it willinely, not tor filthy 
Lacre, but of a ready mind, and to be examples to the Flick *. I do 


not mention this Text to reflect on the Avarice, Idleneſs, and Immorality © 


of our Clergy, ſince we have many good Men among them; bur to ſhew 
that St. Peter, who gives this Advice, docs not determine who belong 70 
the Flock; nor within what Bounds it is to be limited : and there were 
many Flocks in the Few Diſperſion, and many Elders ſcatter'd up and 
down among them in Pontus, Aſia, Gatatia, Cappadocia, and Bithy- 
Nia. So that we have here only general and excellent Advice for ſuch 
who had the Care of the ſeveral Flocks, to carry themſelves towards 


them with great Humility and Tenderneſs, with Charity and Goodacis, 


as it becomes good Shepherds to do: And it were much to be wilh'g 
that all Clergymen, for the ſake of a holy and nndefiled Relivion, would 
follow this wholeſome Inſtruction of the Apoſtle; that they wou'd con- 
tent themſelves with the Fleece, and not with Cruelty and Rapine flea 
the Backs and Bellies of their Sheep, as too many of them in the Non“ 
Church are apt to do; for (I hope) we have none among us of that 
greedy Temper. St. Paul, in his Charge to thofe PY, or Tilders 


whom he ſent for to Miletus, tells them, "That they muſt take heed 10 


themſelves, and to all the Flock, over which the Ill Ghoſt bath made 
them Overſeers, to feed the Church of God, which he hath parc h, -A 
with his own Blood f. *11s poſhble here might be a particular Deligna— 
tion of the Flock they were to over/co by the Direction of the Holy 
Ghoſt ; but yet the Charge is general to take heed to Hej] leer and to 
the Flock, and to promote the Good of the Church of God which he had 
purchas'd by the Blood of his own Son. We meet with many other 
Texts of Scripture, whereby the Prieſts are exliorted % march for fe 
Souls of their Flocks, as they that muſt give an Account; but no where 
with the Bounds and Limits of this Care in reſpect to Place: So that theſe 
Diviſions of Pariſhes are not founded on Holy Wrir. Nor were they fo 
ancient as Chriſtianity itſelf, but were afterwards, upon a gencral em- 
bracing of Chriſtianity, eſtabliſh'd to prevent an Liu Clergy, and 
an occaſional going from Place to Place as very inconvenient, by reaſon 
of the conſtant Offices that were ro be adminiſtred; and becauſe the 
People ought to know, unto whom they ſhould reſort for ſpiritual Offices 
and Aſſiſtance. And hereupon the Bounds of Parochial Cures were found 
neceſlary to be ſettled in Euglaud, by ſuch Biſhops who were the great 
Inſtruments of converting the Nation from $x07 Idolatry. But ſuch a 
Work could not be done all at once, as by a kind of Agrarian Law ; 
and, therefore, this was done by ſeveral Steps, in order to eſtabliſhi thete 
Diviſions as we have them now. 

In the latter end of the $axoz Times, if we may believe thoſe called the 
Conſefſors Laws, after all the Daniſh Devaſtations, here were three vy 
four Churches where there had been but one before. By which it appcars, 
that the Parochial Clergy were numerous before the Conquett : And witli. 
in the Dioceſs of Morceſter, in two Deaneries of it, there were to be found in 
Doomſday-Book, above twenty Pariſh Churches; in rhe Deanery of 


at firſt the $7x072 Chriſtians made ute of any old Prizz/h Churches they 
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found ſtanding; and thus e at firſt made uſe of St. Martins neat 
Canterbury t; and afterwards repair'd Chriſt-Church, which were both 
Britiſh Churches *. But Ethelbert gave all Encouragement both to repair 
old Churches, and build zezww. However the Work went on ſlowly ; 
Auſtin conſecrated but two Biſhops, which were ſettled at London and 
Rocheſter, where Frhelbert built and endow'd two Churches for the 
Biſhops and their Clergy to live together f. J/7/fred converted the South- 
Hannu, and ſettled Presbyters in the Iſle of Might, but they were but 
two ||]. In the J/eftern Parts, Birinus built ſeveral Churches about Dor- 
cheſter where his See was fix*d *. In the Kingdom of Mercia there were 
five Dioceſſes made in T heodore's Time; and Putta, Biſhop of Rocheſter, 
being driven from his See, he obtain'd from Saxulphus, a Mercian Biſhop, 
a Church with a ſmall Glebe, and there he ended his Days f. In the Nor- 
thern Parts we read of two Churches built by two Noblemen (uch and 
Addi) on their own Mannors ||: And the ſame might be done elſewhere ; 
but Pede would never have mention'd theſe, if the Thing had been com- 
mon. But in his Letter to Egbert Archbiſhop of York, a little before his 
Death, he intimates the great want of Presbyters, and Parochial Settle- 
ments; and, therefore, earneſtly perſuades him to procure more *. In the 
Council of Cloveſhoe, we read of Presbyters placed up and down by the 
Biſhops in the Mannors of the Laity, and in ſeveral Parts diſtinct from 
the E:piſcopal See 4 : All which Accounts plainly ſhew the Antiquity of 
Pariſhes among us, even before the Conqueſt, In the Laws of Camus, 
we find a fourtold Diſtinction of Churches, g. Firſt, The Head or Mo- 
ther-Church, otherwiſe called the Biſhop's See. 24ly, Churches ſæcundæ 
Clafſis, which had a Right of Sepulture, Baptiſm, and Tithes. 3dly, 
Churches that had Right of Sepultyre, but not frequented, And, 27 
Field- Churches, or Oratories, which had no Right of Burial. The 
ſecond ſort ſeem to be the original Parochial Churches which had the 
Endowment of Tithes, and were ſo large, that ſeveral other Churches 
were taken out of them by the Lords of Mannors; and thus Pariſhes came 


to be multiply'd in ſuch a manner with us, that in the Laws of Edward 


* Cap. 9. 


|| Hoſtienſ. 


0. in quibus. 


X. 3. 29. 


1 X. 3. 29. 2. 


[| X. 3. 29. 2. 


the Confefſor, 't is ſaid *, That there were then three or four Churches, 
where there had been but one before. Some will have it, that this Di- 
viſion of Pariſhes was owing to the Cunning of the Clergy, for the 
more ealy collecting of Tithes and other Church-dues : But with them I 
cannot agree, becauſe 'tis certain, there was this Diviſion ſettled before 
Tithes were eſtabliſÞ'd here by any Law. Which leads me next ro ſpeak 
of Parochial Rights. 

Now a Parochial Right, according to the Canon Law, conſiſts in ſeveral 
Things, 4/2. That the Pariſhioners ought on Sundays and Holidays to 
hear divine Service, or Maſs (as the Papzſts call it) in their own Pariſh 
Chutch, and not elſewhere. 2440, It conſiſts alſo (according to that 
Law) in Burials, Pennances, BenediCtions, in Offerings of Marriage, 
and Payment of Tithes f. And thus a Parochial Right is the Power of 
adminiſtring the Sacraments, of celebrating Divine Service, and of diſtri- 
buting Holy Offices unto all People deputed and aſſign'd to one and the 
ſame Church, and alſo a Power of receiving yearly Profits and Oblations 
belonging to ſuch Church. For a Parochial Right conſiſts not only in 
the Right of Burying, Tithing, and receiving Firſt-Fruits, but alſo in 
the Right of receiving Oblations, and all other Profits whatſoever, and 
whereſoever due ||. And, according to the Caron Law, a Parochial 
Right is founded either on the Pope's Power; or elſe on ſome Law or 
Cultom ; or, laſtly, on the Will of the Biſhop, and the Conſent of the Chap- 
ter, the Biſhop's Authority being join'd thereunto : For as they may 

2 CON» 
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conſtitute Pariſhes (ſays that Law) by a determination of certain Limits, 
ſo they may alſo grant Parochial Rights unto the Rectors and Vicars of 
them, tho* thoſe Rights ſeem to be granted even 25 Jure, from this 
Maxim in Law, ig. Out onlt Antecedens, volle etiam videtur Conſequens. 
Therefore, by erecting of Pariſhes, Parechial Rights ſeem to be conſti- 
ruted. The Right of Burying, is a Species or kind of Parochial Right 
which is granted to the Rectors of Pariſhes. | 
The Object of a Parochial Right, is the Cure of Souls committed to 
the Pariſh-Prieſt, and the Pariſh-Prieſt is bound to render an Account 
thereof unto God, if they periſh and are loſt through his Default“; and this“ X.. 26. 
Cure of Souls conſiſts in the Celebration of divine Service, in teaching and 1 
inſtructing the People of his Pariſh, and in the Adminiſtration of the 1. 
Sacraments, &c. The Form of Eſtabliſhing a Pariſh, according to the 
Rules of the Caubu Law, is, that ſome Precinct or Place limited with 
certain Boundaries, within which the People dwell, ſhould be allotted to 
ſome certain Church, by the Conſent of the Biſhop, or ſome other ſupe- 
rior Prelate ; and that there ſhould be a Rector or Parſon to take care of 
the Souls of the People therein placed, by all wholeſome Inſtruct ion, Ad- 
miniſtration of the Sacraments, and by a due Celebration of divine Ser- 
vice: And no foreign Pariſhioner ought to be admitted to divine Service 
or Burial in ſuch Pariſh, without the Leave of the Parſon, or Rector of 
ſuch Pariſh-Church ; eſpecially, if ſuch Perſon comes thither to hear di- 
vine Service out of contempt of his own Pariſh. Prieſt j And thus a & 3.29. 2. 
Man is ſaid to be a Pariſhioner in reſpe& of his Dwelling or Habitation, 
and not in reſpect of Lands which he has in ſuch a Pariſh : And hence it is, 
that if any one transfers his Dwelling or Relidence, he ſhall be ſaid to be 
a Pariſhioner of that Church, to which he transfers his Abode || ; but if a NX. 3. 29. 5. 
Man ſhall live in divers Places alike, he ſhall be deem'd a Pariſhioner of 
each Church*. But the Queſtion is touching Scholars, or Non-reſident *D. 5. 1. 6. 
Clerks, that travel on the ſcore of Learning, unto What Pariſh they be- 
long? And herein the Canon Law determines, that if they travel or go to 
a Place for the fake of Study, with the Leave of their Rector or Gover— 
nor, they become Pariſhioners unto that Biſhop, and are ſubject to him 
unto whoſe Church they reſortf: But by the C/ Law, they do not I X. 3. 4.4. 
ſeem to be ſubject to ſuch Juriſdiction, unleſs they have been commorant 
there for ten Years ||. | I C. 10. 39. 
Having already obſerv'd, that a Pariſh is a Cure of Souls limited as * 

to Perſons and Place within a certain Diſtrict or Precinct, I ſhall next 
diſcourſe of the juſt Bounds and Limits of ſuch Parochial Cures, which 
are now certainly known by long Uſage and Cuſtom, and oughr (till to 
be preſerv'd with great Care, ſince Duties due to, and from Parochial 
Churches, are equally expected on both fides, (for otherwiſe Confuſion 
and Diſputes will ariſe between ſeveral Miniſters, and ſeveral Pariſhes 
with each other:) and this is beſt done by annual Perambulations. For | 
Rebufus ſays *; That to prove a Church to be Parochial, it is firſt of all“ . a 
neceſſary, that it ſhould have a certain Precintt or Boundary eftabliſÞd Con. Sed. 
within which the People allotted to ſuch a Church do live. But ſome Stat. N. 2. 
are againſt bounding of Mizifterial Duties by diſtin Pariſhes, who 
think themſelves at Liberty to exerciſe their Gifts where-ever they are 

called; and that it were much better to have theſe Parochial Incloſures 
thrown open, and all left at Pleaſure to chuſe ſuch Miniſters whom the 
liked beſt, and under whom they can improve molt, Theſe Things 
ſeem to look plauſibly at firſt Appearance, and to come neareſt to the 
firſt gathering of Churches, before any ſuch thing as Pariſhes were known. 
But to me, this Arguing looks like Perſons now going about to overthrow 
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all Dominion and Property in Lands and Eſtates, becauſe it ſeems not 0 
agreeable with the firſt natural freedom of Mankind; who, according to 
the original Right of Nature, might chuſe what ſerv'd moſt to their 
own Conveniency. But tho? this was the firſt State of Things, yet the 
great Inconveniencies that follow'd it, on the Increaſe of Mankind, made 
Diviſion and Property neceſſary ; and tho' we have no expreſs Command 
of God for it, yet being thought ſo neceſſary for the Good of Mankind, 
it was not only every where continu'd, but thoſe Perſons were thought fit 
to be puniſh'd by ſevere Laws, who invaded the Rights and Properties of 
others, either by open Rapine and Violence, or elſe by ſecret Stealth and 
Purloining. But 1 ſhall not here determine, whether the Conſtitution 
of a Parochial Clergy is more reaſonable than that of an unſettled Clergy | 
by Law, but I refer the Reader to Hillineſleet's Eccleſiaſtical Caſes, 

As to the Cognizance of the Bounds of Pariſhes, we are told in a ſmall 
Treatiſe, printed by Tho. Godfrey in Henry the VIIIth's Reign jj, that it 
was the Opinion of Men in Times paſt, &c. © That the Diviſion and Di- 
« ſtinftion of one Pariſh from another, was a Thing ſo uc rly Spiritual, 
« that no Man might do it but the Clergy”. And tho? he difavows this 
Aſſertion, if the Clergy claim it by amy immediate Power given them by 
God; yet (he ſays) that, doubtleſs, in times paſt they held Plea of 
theſe and of divers other Things, rather by Cuſtom and the Sufferance of 
Princes, than by any zeer ſpiritual Right they had, or zhat they of the 
Clergy had Authority ſo to do by any immediate Power from the Law of 
God. So that he allows the Diviſion and Diſt inction of Pariſhes to have 
been antiently of Eccleſiaſtical Cognizance, according to the Cam 

5 And thus it ap- 
pears by a Provincial Conſtitution + made in a Synod held at Lambeth, 
under ZBoniface the Archbiſhop of Canterbury , that the Clergy then, 
undoubtedly, held Plea touching the Bounds of Pariſhes, and that they 
mcerly belong'd to the Cognizance of the Eccleſiaſtical Court. And 
Lind00d, living about 200 Years afterwards, in his Commentaries or 
Gloſſes thereon, makes no Queſtion of it, but only quotes the Car: 
Law for it. But now the Cognizance touching the Bounds of Pariſhes is 
not allow'd, by our common Lawyers to belong to the Juriſdiction of the 
ſpiritual Court: For, at preſent, if a Suit be there commenc'd rouching 
the fame or any the like Matter, a Prohibition will lie from the 'Tempo- 
ral Courts. See iber and Chamberlain's Cale “. But tho? the Bounds 
of a Pariſh are not now tryable in the Corrt Chriſtian ; yet the Bounds 
of a Vill in the fame Pariſh are tryable there, and no Prohibition will 
lie f. In ſome Places, Pariſhes ſeem to interfere with each other, when 
ſome Place in the middle of another Pariſh, belongs to one that is diſtant ; 
bur that has generally happen'd by an Unity of Poſſeſſion, when the 
Lord of a Mannor was at the Charge of erecting a new Church, and ma- 
king a diſtinct Pariſh of his own Demeſns ; ſome of which lay in the 
Verge of another Pariſh, But now Care is taken by annual Perambula- 
tions to preſerve thoſe Bounds of Pariſhes, which have been long ſettled 
by Cuſtom: But no Eccleſiaſt ical Preſcription is current or good againſt 
the Bounds and Confines of any Dioceſs, Biſhoprick, Province, Pariſh, 
Cc. and Things incident thereunto, which cannot be loſt but by length of 
Time beyond the Memory of Man ||, When there is no legal Cor/tat 
touching ſuch Bounds and Confines, as aforeſaid. But, according to the 
Abbot, the Bounds of Pariſhes may be prov'd by exunciative Words ex- 
prels'd, in a Deed or Inſtrument made to ſome other End and Purpoſe. 

But as the Number of Pariſhes increas'd, and new Churches were 
ereced, the Extent and Value thereof came to be different; tho' the Obli- 
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gation, which the Law puts on the Parochial Miniſter, was the fame ; 
only where the Maintenance was greater, the Pariſh Prieſts might have 
the more Aſſiſtants: And therefore, from hence came the Difference 
among the Parochial Clergy ; for thoſe whole Pariſhes were better en- 
dow'd, cou'd maintain interior Clerks under them, who might be uſeful 
to them in the publick Service, and aſſiſt them in the Adminiſtration of 
the Sacraments. And this was the true Original of thoſe we now call 
Pariſh Clerks; but were at firſt intended as Clerks-Afſhitant to him that 
had the Cure; and, therefore, he had the Nomination of them, as ap- 
pears by the Eccleſiaſtical Law both here and abroad. And Lindwood , . e. 
ſays *, that every Vicar was to have enough to ſerve him, and one Clerk Mo in Tit. 
or more; and by the Canon Law, no Church could be founded, where Ottob. 9. 
there was not a Maintenance for A/i/tizzg-Clerks f. In the Synod of Mor- 1% 353% 
coſter, under Malter Cantelupe, in Henry the IIId's Time, they are call'd 
Capellani Parochiales, and the Rectors of Pariſhes were requir'd to have 
fuch with them 4. And the Canon Law allows a Rector to give a T77le to f Lindw, 
another, to receive Orders as an Aſſiſtant ro him; and this without any b. Tir. 6. 
Prejudice to the Patron's Right, becauſe only one can have a Legal Title © © 
to the Cure. But Liudevood obſerves very well, that thoſe who give 
Titles to others as their Aſſiſtants or Curates, are bound to maintain them 
if they want: But this (I think) cannot be underitood of Pariſh-Clerks, 
but of Parochial Vicars, or Stipendiary Pricits; of which hereafter. 
For the ſame Perſon in his Gloſs on the Provincial Conſtitutions tells us jj, M f ib. z. Tir. | 
That a Pariſh-Clerk is in Latin ſtiled Aqro-bajulus ; and that his Office, 75", | 1 
which is Eccleſiaſtical, is called 4gre-bajulatrys, from carrying the Holy ee M 
Water in the Roiſo Church: which Office is vile and mean even in chat ih 
Church ; and, therefore, it can have no Analogy with a Parochial Vicar, |. 
or Stipendiary Prieſt. And in this reſpect he might be a Layman, who j | 
is not in holy Orders, tho' otherwiſe he ought to be a Perton of compe- 1 

| 
| 


tent Learning &: Which is another Reaſon, why this cannot be under- * 1- 0. 1. 
{ſtood of Parochial Vicars or Stipendiary Prieſts. Lindewed likewiſe in- 13 4. 
for ms us , That the Pauſon and Vicar have the Nomination and Ap i z. Tit. 
pointment of the Pariſh Clerk: who being fo appointed, was to have the , v- ® 
Cuſtomary Fees of the Pariſhioners for his Service, or he might ſue for 1, 
them in the Eccleſiaſtical Court, and compel the Pariſhioners to the Pay- | 
ment hereof, and this was enacted at a Provincial Synod in the 44th Year | | 
of King Edward III. by a Canon then made ||. But neither this, nor the || Lindy, ut 
9iſt of King James's Canons, can take away a Cuſtom, where the Pa- fab. | 
riſhioners or Church-wardens have been uſed to the Appointment of a 5 1. 
Pariſh Clerk; becauſe that is a Temporal Law, which cannot be alter'd | | 
by a Canon, eſpecially where ſuch a Cuſtom is not particularly men— | 
tion'd in the Canon, and provided againſt thereby. By a Book of Ca- | il 
nons in Queen Eligabeth's Reign *, Pariſh-Clerks are in Tati term'd * AD. 1571. | 
Aalitui; and are to be choſen according to the Pariſh Cuſtom, by the Votes | 
of the Pariſhioners, and the Minilter of the Pariſh ; and their Office then | | 
was to laſt no longer than one Year, unleſs they were re-cleted; and were | 
once every Year to render a juſt Account of all Moneys coming to their | 
Hands. But now, what was then the Duty of the Pariſh Clerk, in ſome re- | 
ſpect, is the Office of the Church-wardens. "The Provincial Conſtitution | 
calls theſe Clerks Fees, by the Name of F/cemoſynas conſuctas t ; and (II Lindw. | | 
think) they may be comprehended under the Words /argitiones Chari. ut ſupr. ; 
tative ||, for which the Regiſter has a Conſultation, as being of Eccleſi- I Reg, fol. 
aſtical Cognizance. If the Church-wardens of a Pariſh have uſed, Time 32. b. 
out of Mind, Oc. to chuſe the Pariſh Clerk, and a Suit be commenc'd | 
in the Spiritual Court to remove ſuch Clerk, and to put in one of the | = | 
> KNX - Parſon's | | | 
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1 Q. 2.4, Whereon it is founded *, or for having allotted Lands and Poſſeſſions for 
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Parſon's Choice, a Prohibition will lie; as in J/Valpolc's Caſe * : But there 
the Prohibition was granted by conſent of Parties to try the Cuſtom. 
The like Prohibition was granted between Brow and Grawſhaw for 


hite- Chapel Pariſh ; and the like was granted between Beaumont and 
Meſtley for the Pariſh of St. Cuthbort's in Melli. 


Se! . „. 
K * 


WN „ 


Of Patrons, Right of Patronage, Preſenta- 
tion, &C. 


E read in the Books of the Canon Law *, that in antient Times, 

\ \ the Right of diſpoſing of vacant Benefices depended abſolutely on 
the Biſhop of the Dioceſs, wherein ſuch Benefices lay; who, after the 
People had (tor the ſake of Peace and Unity among themſelves) transferr'd 
and given up the Right of electing their own Miniſter to their Dioceſan, 
might confer ſuch Benefices on whom he pleas'd, without any reſtriction 
whatſoever; provided the Perſons were duly qualify'd for the Cure of 
Souls: For 'tis certain, That this Right did not originally belong to the 
Biſhop, but was the Donation of the People to him, when Heats and Ani- 
moſities grew frequent and high among them in their Elections thereunto, 
afrer Churches came to be richly endow'd ; and when the Clergy contend- 
ed more for the Profits and Revenues thereof, than for the Cure of Souls 
themſelves. And thus was the Biſhop for a while univerſal Patron of all 


the Churches in his Dioceſs ; 'till in Proceſs of Time, for the ſake of build- 


ing and endowing a ſufficient Number of Churches, the Biſhops thought 
fit to part with ſomewhat of this Right to ſuch Perſons as were willing to 
found, erect, and endow new Churches on their Eſtates, when they ad- 
mirted theſe Perſons to a Nomination and Preſentation of their own 
Clerks thereunto, as they did on the Authority of the gth Council of Tole- 
do |; but ſtill reſerving the Approbation of ſuch Clerks in point of Fitneſs 
unto themſelves : And this is what we now call a Right of Patronage. 
For Gratian, who quotes the Canons of the firſt Council of Orleans, 


others ſay the Councilof Rheims, to prove that all the Churches of ever 


Dioceſs were in the Power of the Biſhop ||, makes in the ſame Place ſe- 
veral Reſtrictions in favour of thoſe that have founded Churches: And, 
amongſt orhers, he aſſerts this Right of Nomination to be founded on a 
Decree of the aforeſaid Council of Toledo. Now this Right of Nomina- 
tion or Preſentation, which is the chief Advantage of Parronage, was 
granted long before the eſtabliſhment of the yew Law, and of Benefices, 
to ſuch as tounded Churches, and maintain'd the Miniſters thereof : for 
we have it exprelly mention'd in the Novels f by Juſtiniau himſelf; 
1 hat Biſhops ordain'd for the ſame Churches, ſuch as were recommended 
to them by their Founders ; and the antient Canons of the Church men- 
tion the very fame Thing. And as they are ſtiled Patrons of a Church, 
who have either founded, built, or endow'd the ſame; ſo there may be 
ſeveral Patrons of one and the ſame Church, by reaſon of different Bene- 
fits accruing from them, and for that the Church is oblig'd to ſeveral Per- 
ſons, whether for having built it], or for having beſtow'd Ground 


the 
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the Maintenance of ſuch Miniſters as ſerve the Cure thereof“. All theſe* 1 5 Q. 7: 
things (J ſay) acquire to the Benefactors a Right of Nomination or *' 
Preſentation, which is term'd a Right of Patronage © and though it does 
not clearly appear by the Deed of Foundation, that they have reſerv'd to 
themſelves that Right; yet ſtill they ſhall have it of Common Right, 
provided they have not renounced the fame. Therefore, ; 
This Right of Patronage is a Power of preſenting ſome fit and proper 
Perſon to rhe Biſhop or Ordinary for Inſtitution into a „le vacant Be— 
nefice in the Church + : And if the Perſon preſented be quality*d for the + Hoſtient. 
Cure, the Biſhop or Ordinary cannot refuſe him; but is obliged to give in & quid fit 
ſuch Preſentee Inſtitution upon a Tender of his Letters of Preſentation; * 3 3* 
wherefore Biſhops look upon this as a kind of Servitude annex'd to Be- 
nefices, which they would now get rid of, if poſſible. Indeed the Right of 
Patronage may be taken in ſeveral Senſes; as %%%, by the Civil Law for 
that Right, which is acquired by the Manumiſſion of any one's Bondman 
or Servant; and 2dly, An Advocate is often call'd a Patron in the Cauſe 
he undertakes to plead, and wherein he exhibits his Patronage or De— 
fence || : But I ſhall here uſe it in che Senſe abovemention'd, . For the D. z. 1. 
Right of preſenting a fit Perſon to the Bilhop for Inſtitution into ſome 
Hecleſiaſlical Benefice. And in this Senſe 'tis detin'd to be 7 Homri- 
ficum, oneroſnm & utile, accruing to the Perſon himſelf, and to the Heirs 
of him who has founded, built, or endow'd a Church by the Biſhop's Con- 
ſent +: For though theſe three Things, or either of them, do contribute to | Job. An- 
make a Man the Patron of a Church, yer he cannot preſent a Clerk there- tore 186 
: e X. 338. 
unto, unleſs ſuch Church be founded and built with the Conſent of the 
Dioceſan, according to a Form preſcrib'd by the Cum Law “*. is in * Con. 1. 
Latin call'd Jus Honorificum ; firſt, becauſe the Patron has the Ho- Pt e. 9. 
nour of preſenting a Clerk thereunto whenever it becomes void, either by 
Death, Cefſion, Reſignation, Deprivation, and the like: For no Biſhop 
or Prelate can inſtitute a Rector or Parſon thereinto, without the Patron's 
Preſentation f. 2dly, Tis fo called, becauſe the Patron ought in Prefe- t 160. 7. 
rence to all others to have Honours done him in ſuch parrozag'd Church, 38. 5 1 
as the belt Seat therein, and the like Xx. ?Tis alſo in Latin ſaid to be * x. 3. 38. 
Fusoneroſum ; becauſe, by the Canon Law, the Patron is bound to main- 25. 
tain and defend the Rights of ſuch Church, leſt that the Goods and 
Eſtate thereof ſhould be unduly waſted and dilapidated || And, laſtly, || 16 Q. 
This Right is term'd Jug utile; becauſe the Patron obtains ſeveral Ad- 3“ 
vantages from his Patronage, and this in particular, /z. That if he 
ſhould come to Poverty, the Church is bound to maintain him out of 
ſuch Revenues of the Church as excced the Neceſſities thereof, in a much 
better manner than it is oblig'd to maintain other Poor t. As three Pa- 4 16 Q. 7. 
trons may concur in the Patronage of the ſame Church, 7g. becauſe one 3% 
endow'd it, another caus'd it to be built, and a third gave Ground for 
erecting the ſame thereon ; ſo ſeveral Perſons may concur in the Endow- - 
ment of a Church, &c. For if they all contribute towards the Endow- 
ment thereof at the fame Time, they ſhall all of them (according to 
Tnnocentins*) be deem'd Patrons, though one of them ſhould beſtow leſs. * Glob. in 
on it than another. | * 3p 
A Patron, at his firit Founding of a Church or Benefice, may, by the 1 25 
Biſhop's Conſent, not only reſerve to himſelf the Right of Patronage, 
but even a perpetual Eſtate or Penſion out of the Endowment of ſuch 
Church, becauſe he may aſſign ſuch Eſtate or Penſion unto another 
Church, or to himſelf and his Family. And he may likewiſe, by the 
Biſhop's Conſent, reſerve to himſelf the Fruits and Profits of a vacant 
Church, which he has founded and endow'd during the Time ſuch 


Church 
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Church remains void; and the ſame ſhall go to himſelf and his Family. 
But a Patron cannot, at the Time of Founding and Endowing a Church, 
reſerve to himſelf the Right and Power of giving Inſtitution thereunto; 

8. becauſe this is prohibited by the Canon Law *: and, it being a Right ac- 
cruing entirely to the Biſhop, the Patron cannot appropriate it to himſelt: 
Nor can the Patron plead a Preſcription of ſuch Right of granting In- 
{titution; becauſe 'tis an Epiſcopal Right, which cannot be preſcrib'd 
unto by any inferior Perſons, as endowing Patrons are: For ſuch a 
Preſcription requires a Title from the Superior; and not only fo, but a 
Bona Fides too, and the ſpace of Forty Years itkewiſe in order to eſta- 
bliſh ir. And both theſe Caſes are true, whether the Patron be a Lay- 
+X. 3. 38. 15. man or an Eccleſiaſtick t, or whether the Benefice be a {/zp/e Benefice, or 
a Bene fice with Cure of Souls: For as the Inſtitution to a Living does not 

of common Right belong to the Patron, but only the Preſentation there- 

unto ; fo a Preſcription contrary to the Law, in this Caſe, is not valid. 

And as he cannot reſerve this Right of giving Inſtitution to himſelf, fo 

much leſs can he aſſign it to another, particularly in Prejudice to the Bi- 

ſhop's Right. And this holds true as well in Lay-Patrons as Spiritual; be- 

cauſe a Patron can only preſent a Perſon to the Biſhop for his Inſtitution, 

and not give Inſtitution to a Benefice by Right of Patronage, as juſt now 

hinted. And though a Patron can receive no other Advantage or Emolu- 

ment from this Right of Patronage, but what he has reſery'd to himſelf, 

|| X. 3. 38. 4. by the Biſhop's Conſent, on firſt Founding the Church; yet ſeveral Ho- 
19817" nours, Privileges, and Advantages are due to him of common Right, as 
Defence, Preference, Maintenance, and the like, as already related: all 

which Things accrue to him from the Nature of a 7Fu5s-Patronatus. 

As a Patron cannot in his own Perſon preſent himſelf to a Benefice in 
* x. z. 38 his Gift *, ſo neither can he preſent himſelf by a Proctor, or by any other 
5. & 2% Perſon, to ſuch a Living, unleſs he has the Right of Patronage in com- 
mon with others, and a Proxy be made by ſeveral Perſons to this end; 
t Glo. in for then he may do this in common and among the reſt f: For as one Pa- 


- 
1 
"2 
3 
3 


- Ig *3* tron may preſent another, ſo may a Proctor thus conſtituted preſent one 
of the Patrons; and ſuch Preſentation ſhall be valid. Thus, though a 
Father and a Son be, in ſome meaſure, one and the ſame Perſon, and the 
Father, as Patron cannot preſent. himſelf; yet he may preſent his Son, 
notwithltanding, becauſe they are only one and the ſame Perſon by a 
Fiction of Law. In Eugland, though a Patron cannot preſent himſelf 
*14H.5. to a Living“; yet he may pray the Biſhop or Ordinary to admit him 


thereunto, and it ſhall be good; tho? ſome have doubted hereof, becauſe 
there is no Preſentation of a Clerk: Bur if he preſents himſelf, tho? by a 
+35H.6, ſtrange Name, he may be put out f. But the common Practice in this 
59. Caſe, is, that the Patron ſhould aſſign over the next Preſentation to ano- 
ther in Truſt by reſerving the Right of Nomination to himſelf; and thus 
the Patron is not at the Biſhop's Beck, whether he will admit him or not, 

as in the former Caſe. | | 
If two Perſons ſhall be preſented to one and the ſame Church by 
different Patrons, andeach of thoſe Patrons do pretend to the fole Righr 
of Patronage, the Cure of the Church ſhall be committed to neither of 
* Lindw. the Preſentees, peudeute lite *. But the Right of collating to ſuch Church 
lib. 3. Tit. did, by the Council of Laterar, devolve or lapſe to the Biſhop during 
en ſuch Suit, if the Patrons could not agree about the Right of Patronage 
within ſix Months from the V oidance of the Church, who might collate 
X. 3.8.2, either of the Preſentees, or a third Perſon ||, provided that neither of 
the Patrons were prejudiced in their Right of Patronage or Preſentation 
by the Biſhop collating thereunto, in caſe one of them did, in the Suir 
| or 
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But now by a Provincial Conſtitution *tis ordain'd, "That the Biſhop thall * 


confer ſuch Church on neither of the Clerks at that Time preſented, un— 
lets it be by the Conſent of both Patrons, leſt he ſhould injare one of the 


413 


or Controverſy between them recover or evince a Right of Patronage *. X. 3.38. 12 


Patrons claimant on a future Recovery of the Right of the Patronage |. | Lind, 


And the uſual way at preſent, is for the Biſhop in \uch a Cale to award 5 3: 


a Proceſs, and ſummon each Patron before him, in order to enquire into 
the Right of Patronage before he grants Inſtitution, leſt otherwiſe he 
ſhould be made a Diſturber thereby: And this is called an [7971/17 7072 
touching the Right of Patronage. By the Cuſtom of L, a Cauſe 


47 


touching the Right of Patronage, is heard and try'd in the King's Courts, 


Tits 


C. Is 


according to the Common Law, tho' by the Canon Law |}, the fame be- it x. 2. 1. 3. 


longs to the Cognizance of the Ecclelialtical Court; and upon an Eviction 
or Recovery of the Right of Patronage againlt any one in the King's 
Court, the King ought to write to the Biſhop, or him to whom Inſti— 
tution belongs, commanding him to admit the Perſon preſented by ſuch 
Patron as has got the better in the Suit, if ſuch Benefice be (till vacant, 
whether it be de Jure, or de Fatty ſo, leſt an Injury be done to the 


Patron“; and the Preſentee ought to be freely admitted without making + Lindw. vt 


any enquiry touching the Right of Patronage, becauſe the King does, by ſup. cap. 2. 


his Writ or Letters, aſſure the Biſhop, that the Patron has obtain'd this 
Right in his Court f. But if a Benctice of this Kind be not vacant, the 


tempt, to certify to the King or his Judges, belore whom the Patron ob- 
tain'd his Suit, either in his own Perſon, or elſe by a Special Meſſenger, 
or Letters Miſſive, that ſuch Benefice is not void; and, therefore, he can— 
not comply with or yield Obedience to the Royal Mandate. But the 
Patron may preſent again, if he pleaſes, the Perſon now in Poſſeſſion and 
inſtituted by the Biſhop's Authority, tho' the Perſon was thus inſtituted 
or collated by the Biſhop thereunto, by a Right of Devolution accruing 
to him; ſo that, by ſuch Preſentation of the Patron recovering his Right 
of Patronage, the Patron's Right of Patronage may be declar'd to be- 
long to him for the future. See Lindwod hereupon &. 

A Diſpute ſometimes happens not about the Right of Patronage, but 
about the Perſon to be preſented; and then he ought to be preferr'd who 
has che Voices of the greater number of Patrons t, where there arc ſe— 
veral Patrons, provided he be a quality*d Perſon ; and if this may be done 
without Scandal and Offence to them : and this is true, where there are 
more Patrons than two. But if there are only two Patrons contending 
not about the Right of Patronage, but about the Perſon to be preſented, 
and one of them preſents one Perſon, and the other preſents another, the 
Piſhop may, in ſucha Caſe, gratify which of them he pleaſes, or himſelt, 
according to Joh. de Ananias ||; but Anchoranus oppoſes this Doctrine, 
becauſe tho? there bè room for Gratiſication when one Patron preſents 
ſeveral Clerks; yet this ought not to be (ſays he) when two Clerks are 


preſented by two Patrons, becauſe where one Patron preſents two, the 


Will of the Perſon, who is ſole Patron, concurs in both; but where there 
are two Clerks preſented by two Patrons, neither of the Preſentees has 
the Preſentation 2% ſolid, but only in part, . the Voice or Suffrage of 
one of the Patrons, which is not ſufſicient according to him. And hence 
it is, that even in this Caſe, if they do not agree within the Time limi- 
ted for a Preſentation, the Biſhop ſhall collate according to the Form of 
the Caron Law *. 

Patron preſenting be a — IO cannot vary or change his Pre- 


ſentation, 


UX. z. 38. 12. 


Lib. - 
N 


In c. 24, 


+ Dd. i 
Biſhop or Ordinary ought, in order to excuſe himſelf from any Con- © 7 
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ſentation, the firſt Preſentee ſhall be Preferr'd, if qualify'd: But if the 
Perſon thus preſenting be a Layman, who may vary his Preſentation, the 
Biſhop may then, by way of Gratification to himſelf, admit which of 
them he pleaſes x. For 'tis a ſound Concluſion of Law among the Cano- 
711/ts; That a Lay Patron, though he has preſented one, may (notwith- 
ſtanding) preſent another afterwards, and thus vary his Preſentation f. 


And the Reaſon given for this, is, becauſe that no Title and Property, 


which are the Effect of a Preſentation, is conferr'd by a Lay Preſentation, 
it the Biſhop does not thereupon give an Admiſſion. And, therefore, 


before the Conſummation of the Effect, there is room for Repentance ||. 
3 - But it had been otherwiſe, if the Patron's Will and Election had drawn 


* Joh. de 
An. in c. 24. 
X. 3. 38. 


Arch. in 
C. 20. 

19 Q. 7. 

* Lindw. 

id Tir. 
6. E. 1. v. 

pct. onen. 


its Effect along with it, becauſe a Variation would not then be admitted 
and allow'd of. An Example hereof appears in a Biſhop collating to a 
Benefice, Moreover, *tis to be obſerv'd, that a Lay Patron may preſent 
{everal Perſons to a Benefice ſucceſſively, and the firſt ſhall not be re- 
mov'd by the Preſentation of the ſecond, but the ſecond is an Accumula- 
tion to the firſt. Hence 'tis, that if he can preſent ſeveral Perſons ſuc- 
ceſſively, he may a /or7zorz, do this in the Beginning, to the end that the 
Biſhop may chule one of the ſeveral Preſentees “. 

There are ſeveral Diſtinctions and Differences in the Canon Law be- 
tween licclefiaſtical and Lay Patrons, many of which are little or in no 
wiſe regarded with us here in Eagland. For firſt, as I have already ob- 
ſerv'd, the ſpace of fix Months is allow'd to an Eccleſiaſtical Patron to 
preſent in to a Benzfice : But a Lay Patron, according to that Law, has 
only four Months Time given him F. And the Reaſon, why Eccleſiaſticks 
have a longer time indulg*d them to preſent in than Laicks have, ſeems 
to be founded on this Bottom, r. Becauſe as ſoon as Eccleſiaſticks have 
made a Preſentation, 'tis in no wiſe proper and convenient for them to 
vary their Choice of the Perſon preſented, as being preſum'd to under. 
ſtand his Merits and Qualifications : But 'tis decreed otherwiſe in reſpect 
of Laicks, who are not preſum'd to know the Learning and Proficiency 


of their Preſentee, but to leave that Matter to the Biſhop; and tho? they 


may not vary by a foregoing of the firſt Preſentee, yet they may preſent 
another by way of Accumulation, that the Biſhop may have his Choice. 
2e/ly, A Legate de latere, may collate to a Benefice, where the Papal 
Power domincers, in Prejudice to an Eccleſiaſtical Patron *, which he cannot 
do in Prejudice to a Lay Patron. And 34ly, The Temporaltics, during the 
Vacancy of the Church, ought to be given to an Eccleſiaſtical Patron: But 
"ris otherwile in reſpect of a Lay Patron; unleſs he has reſerv*d the fame to 
himſelf at the Time of Founding, Building, and Endowing the Church. 
The Right of Patronage is in the Books of the Canon Law called an 
Ficeleſiaſfical Right, becauſe 'tis annex'd (lay the Canoniſts) to a 
Thing Sacred or Spiritual, as thoſe Things are dgem'd to be Religious, 


which belong to Religions Places: But yer this 1s not an Eccleſiaſtical 


Right in ics own Nature &. And hence 'tis, that it may accrue unto 
Laymen, who arc otherwiſe forbidden to meddle with Things ſacred 
or ſpiritual. And as ſomething ſpiritual is annex'd hereunto; ſo E- 
piſcopal Intticution is neceſſary to compleat the ſame. For no one may 
receive a Church, or the ſpiritual Government thereof from a Lay- 
man, according to the Cauon Law; no, not even from the Patron 
who has built and founded the Church at his own Charge t. And as a 
Spiritualcy is annex'd hereunto, it happens, That by the Papal Law, the 
Right of Patronage cannot be ſold thro? the imminent danger of Simony; 
and likewile, for that Things ſacred do not in their own Nature admit 
ot any valuablc Conſideration ||; for Bargain and Sale is eſtabliſh'd by an 


equality 
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equality of Price, according to the Value and Eſtimation of the Thins 
bought and fold. Nor ought the Perſon, who confers or preſents to a 
Church Jure proprio, retain any of the Profits ariling from thence unto 
himſelf in conſideration of fuch Preſentation, becauſe this would be a 
kind of Simony : For the Profits of a vacant Church ought ro be apply'd 
either to the Advantage of the Church, or elſe reſerv'd tor the next Suc- 
ceſſor thereunto ; unleſs there be a Cuſtom or Privilege to the contrary f. . 16.9. 
This Right of Patronage, in a Layman, however crude and undigeſted = 
it may fit on the Biſhop's Sromach, is founded upon Equity itſelf: For 
lince the Patron has either built the Church from the Foundation, or cn- 
dow'd the ſame which was not endow'd before, or repair'd the ſame on 
its falling into Decay; it is but reaſonable, That he ſhould have this 
Right of Patronage or Preſenting a Clerk, as it were, by way of Re- 
muneration ; and that Inſtitution ſhould be granted to his Clerk on his 
Preſentation of him, without any Lett or Hindrance, provided he preſents 
a fit Perſon. And in reſpect of this Fitneſs or Qualification of a Perſon to 
be promoted to a Benefice with Cure of Souls (among other Things) we 
ought to conſider firſt the Age of the Perſon to be thus promoted, who 
ought to be twenty four Years of Age compleat, or twenty five 4770 


currente*. 2dly, He ought to be well recommended for his Knowledge, * X.1. 6. 7. 


Learning and Morals. And 34ly, He ought to be ſuch a one, as cither is 3: 

or may be promoted to Prieſts Orders within a Year f. And 47%, By jvi. 1. 6. 14. 
the Papal Law, he ought to be in ſome Clerical Orders at the 'V'ime of 

his Preſentation ||. But a Perſon to be admitted to a Vicaridge, ought to X. 3. . 2. 
be a Deacon (at leaſt) at his Admiſſion ; ſo that he may be promoted to 

Prieſts Orders at the next Ordination. With us herein Eaglund, the Per- 

ſon ought to be in Orders at the Time of tendring his Letters of Preſenta- 

tion to the Biſhop . Now a Preſentation, in Propriety of Speech, is the N 
Act of the Patron, when, by Letters Miſſive, he offers his Clerk to the 51.0. z. v. 
Biſhop for Inſtitution into ſome Benefice, which is in his Gitt as Patron, (e 
and the Form thereof we have in Lindwood |, as well as in the Original NA in. 
Regiſter. The Preſentee is the Clerk, that is thus preſented by the ſupr. Vol. 
Patron. Ina Statute of Richard II. mention is made of the King's Pre- . 
ſeutec, viz. the Perſon whom the King preſents to a Church. And a 

Perſon, that has the Right of preſenting, may make his Preſentation h 

Letters to the Biſhop, tho? the Perſon preſented is bound to exlübit himſelf 
perſonally before him : And the Patron may preſent ſeveral Pertons to the + Abh. in 
Biſhop, though he can only give Inſtitution to one, as he ſhall think f py 5. 
qualify'd. When a Preſentation belongs to many Perſons, as being Indi-“ F 
viduals, 'tis not neceſſary that all ſhould agree to rhe Act of Preſentation, 


but they may preſent ſeparately ||: But a Preſentation, which belongs to It Abb. Conſ: 


a College, or an aggregate Corporation, cannot be made by the Head of Pe . 
ſuch College or Corporation alone, without the Conſent of the greater?“ “ 
part of the College, Chapter, or Common Council ®. Thie Perſon pre- * X. z. 10. 6. 
ſenting, and the Perſon preſented, may by the Common, as well as the 

Canon Law , have an Act ion to remove him, whom the Biſhop has in- f Abb. in 


ſtituted in contempt ol the Patron's Preſentation. c. 1. Cl. 5. 4. 


In the Practice of admitting a Preſentation, it is enough to ſay, That 
we receive ſuch Preſentation, or in Latiu thus, Talem praſentatum re- 


cipimus\\, Tho' this Right of Preſentation belongs to rhe Patron in || x. 1. 30.6. 


virtue of his Right of Patronage ', eſpecially when Admiſſion and Inſti- * X. 3. 35; 


tution belongs to another Perſon; yet ſuch Preſentation is, by the Cann 3g * © 377 


Law, faid to be a ſpiritual kind of Right, ſince the Power and Autho- 
rity of preſenting in reſpe& of the Thing itſelf, ro which the Preſenta- 
tion is made, is in ſome meaſure Spiritual, tho' ſtrictly and properly ſpeak- 

5 | ing, 


| 


e 
UN , 


; Fe 125 : ; 
415 Parergon Juris Canonici Anglican. 
ing, neither the Right of Patronage, nor a Preſentation is a fpirituai 
Thing : Bur as this Power and Authority is not the principal Thing, but 
only a Preparatory Act to the Principal, which is Inſtitution or Inveſtiture, 
and is extrintically added to the Principal, as being previous thereunto, it 
may in this manner be faid to be annex'd to a ſpiritual Thing. A Pre- 
ſentation gives a Man Yrs ad rem; but tis the Inſt itut ion of the Biſhop or 
Ordinary, that gives him 72s in re: And thus the Grant of the Biſhop 
1.32.6. Or Ordinary Induces what we call pizzerins Fas. A Preſentation made 
to any other than to a vacant Church, is not valid; nor {hall the Preſentee 
. have any Benefit from thence ; but a Perſon preſented to a vacant Church 
N by the Patron, acquires a Right to ſuch Church, tho? the Patron may af— 
rerwards vary in his Preſentation 3 and the Perſon preſented ought to ſuc 
for Diipatch of Anttitution With all Humility, leſt that another Perſon 
{ould in the mean while be preſented by that or ſome other Patron, 
pretending a Right thereunto; tor ſince a Lay Patron may vary his Pre- 
lentation, all Delays are dangerous. 


e Tr By a Provincial Conſtitution in Lindwood il, every Dean of a Cathe- 
1&5 ta or Collegiate Church, and all other Deans, to whom it does by Cu- 


om, Privilege, or otherwiſe, belong to grant Inſtitution to Eccleſiaſtical 

Bunclices, are forbidden to make any enquiry touching the Bulineſs of any 

Piclentatica to ſuch Benctice, unlets it be in a full Chapter on a Legal | 
Citation of him to whom the Poſſeſſion of the Church belongs, till ſuch | 
tine as he may, by prudent Advice, juſtify himſelf herein; and by a ſuff- 
cient Remedy provide tor his own Defence: And whatever future Attempt 
hall be made againſt this Canon, ſhall be deem'd invalid. And ſuch 
Dean or Prelate thus proceeding in his enquiry in a Clandeſtine manner 
out of a full Chapter, and without a Summons, ſhall be bound to make 
ne Poſſeſſor Satisfaction, and ſuffer three Years Suſpenſion ab Oficio. But 
che Biſhop's Power and Authority is not hereby limited and reſtrain'd. 

It a Biſhop being ſeized of the Right of Patronage in virtue of his 
Þilhoprick, dies, and the Temporalties of the Biſhoprick are ſeiz'd into 
the King's hands, in Right of his Prerogative, the Vacancy of a Church, 
i fuch Bilhop's Gitt, ſhall not, by his Death, go to his Executors, as it 


„ „ iniiuoued +, In anticnt Times, as well as at preſent, all Biſhopricks in Eug- 
2% b. 3.3 Jeb. Wele Of the King's Gitt; and tho? he afterwards gave leave to the 

Cunpters to clect their Biſhops, yet the Patronage did (notwithſtanding) 
r Es „ Fea in the Ning ih, and fo does the Nomination of the Perſon to be 


"rat 7G (1 Hou. 


0 des 01 the Death of, a Common Perton : For the King being thus ſeiz' d 
is. of the Iemporalcics, ſhall not only preſent to ſuch Benefices as become 
1 S b. z. Void ducing the Seizure *, and as were void after the Biſhop's Death, and 
zu-. nt. hetore the Seizure + ; but allo of all ſuch as were void when the Biſhop 
| hs ” ih; ard likewile to ſuch to which the Biſhop had at any Time pre- 
| F.-.:26 A4ented or cchlated, if his Clerks had not taken Induction, as well as In. 
Wl. 15 ftirution or Collation, before the Biſhop's Death, becauſe nothing but 
"1 Joo G Woduciton fills the Church againſt the King“; and much more to ſuch to 
. | | 24.3 witch the Biſhop had only preſented, and to which his Clerk was not 
. 
| 


| Bur tho! Preſentation and Nomination are oftentimes, in Law, uſed 
9 tor one aud the lame Thing, yet they may be fo diſtinguiſh'd, that one 
i | | ma) have the Prefeatation, and another the Nomination unto ſuch Pre— 
4 i fenarion veited in him, as two diſtinct Eſtates x. And this may come to 
bs, by che Grant of him that is ſeiz'd of the Advowſon or Right of 
Pailronige : For It he that is fo ſeiz'd, grants unto another and his Heirs, 
{har the Graitee and his Heirs, every time the Church becomes void, 
all nominate to the Grantor, and his Heirs, a Clerk, to be preſented to 
| the 
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the ſame, and that the Grantor and his Heirs ſhall preſent the Clerk fo 
nominated to the Ordinary of the Place to be admitted and inſtituted 
accordingly into the Church,; and this is a good Grant. And he who 
has the Right of Nomination, is the only Patron of the Church, and 
may maintain a ve impedit in his own Name; and he that is to pre- 
ſent ſuch Perſon ſo nominated, in preſenting, ſhall be but as an Agent or 
Servant to him that has the Nomination“ . And thus, tho' the Right of v F. 3.69; 
Patronage, and a Nomination unto the Benefice, do vary in Name z, yet 148 
in Nature, they are, as it were, the ſame, ſo that the Grant of the No- 1, 2, & 985 
mination to the Patron's Preſentation, is, in ſubſtance, a Grant of the Right 5 b. 4. 123. 
of Patronage in reſpett to the Clerk preſented ; for the Profit and Com-“ 
modity of a Right of Patronage chicfly reſts in the Nomination, or Diſ- 
poſition of rhe Benefice. Bur a Nomination, according to the C797 
Law, is a Recommendation of two or three fit Perſons, made for the 
ſake of an Election unto ſome Benefice f: And this is done either by their 1 $5 Dift. f. 
Chriſtian or Surnames, or by ſome Means which may certainly demon- © 17 | 
ſtrate and point out the Perſons thus put in Nomination ||. I fay 7700 or D. 38. 2. 
three or more; becauſe if only one Perſon be put in Nomination, as it ſome- 1&2. 
times happens, it is rather an Election than a Nomination; and hence the 
Perſon nominated acquires ſome kind of Right unto the Benefice to which 
he is thus named *. Thus at this day, the French King, by ſeveral Chucor- X. 2: 27-! 
dats and Agreements made between him and the Pope, ouglit to name one 41 Bite 
grave Maſter or Licentiatein Divinity, or Doctor of Laws, or of one of the 6;. 
Laws, being of Lawtul Age, unto all Prelacies and Elective Benefices in 
the Church; and to recommend him then tothe Pope for his Confirmation. 
There are ſeveral Ways, by the Canon Law, by which the Right of 
Patronage is loſt, As by Ceſſion, when the Patron confers his Right on 
the Church itſelf. 24%, Patientid reformatie Ficclefie, as when the 
Patron ſuffers the Church, without a Reſervation of the Right accruing to 
him, to become a Collegiate Church. 340%, By a total Ruin of the 
Church, either by an Earthquake or by Fire, or any otherwiſe. 4zh/j, 
When ſuch Church {hall be 20 by Infidels. 5241p, If the Patron ſhall 
commit any notorious Crime, for which, as a Puniſhment he ſhall forfeit 
the Right of Patronage, as Hereſy , and the like: For Hereticks for- f x. 5. -. 14 
feit all their Goods and Eftates, among which we may reckon the Right & 15. 
of Patronage. Upon an Outlawry here in Euglaud, the King preſents 
to a Living in Right of the Patron, if the Patron be outlaw'd. But the 
Right of Patronage may be transferr*d by Succeſſion, Donation, Permu— 
tation, and Sale too, if the ſame be fold by a Lay Patron, who has the 
Biſhop's Conſent hereunto : But if a Clergyman purchaſes the Right of 


Patronage, or next Preſentation, he ſhall be depriv'd of it 2% Jure l. x. 3. 38. 6. 


And thus much of the Right of Patronage. 
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Of Peculiars, or exempt Furiſdifions, &c. 


AVING already treated of Juriſdiftion in general, and at large, 

I ſhall here ſay ſomething of Peculiars or exempt Juriſdictions, be- 

cauſe we have many of them here in Eygland, to the great Inconve- 
nience and Hardſhip of the Subject: Bur theſe are not called exemp? u 
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riſdictious, becauſe they are under no Ordinary, but becauſe they are 
not under the Ordinary of the Dioceſs, but ha ve one of their own. They 
were firſt founded upon Papal Uſurpations, when Appropriations were 
made to Religious Houſes, in order to diminiſh the Power of Biſhops 
over the Secular Clergy : And of theſe Peculiars, or exempt Furiſ- 
diftions, there are now ſeveral Sorts, iz. Firſt, Royal Peculiars, which 
are the King's Free Chapels ; and theſe are exempt from any Juriſ- 
dictiqn but the King's: And, therefore, ſuch may be reſiga'd into the 
King's Hands as their proper Ordinary, either by ancient Privilege or 
inherent Right *. But how far Reſignations may be made into the King's 
Hands as ſupreme Ordinary, as in Goodmau's Cale, tis not here a Place 
to examine. 2d/y, Archbiſhops had and have ſtill their Peculiars; 
which are not only in the Neigbouring Dioceſſes, but diſpers'd up and 
down in remoter Places: For it appears by Eadmerus t, That wherever 
the Archbiſhop had an Eſtate belonging to him, he had the ſole Furiſ 
diftion as Ordinary. 3dly, Deans and Chapters had likewiſe their Pe- 
culiars ; which are Places, wherein by ancient Compoſition, the Biſhops 
have parted with their Juriſdiction as Ordinaries to thoſe Societies; 
whoſe Right was not Original, but deriv'd from the Biſhop ; and where 
the Compolition is loſt, it depends upon Preſcription ||; as in the Deans 
and Chapters of St. Paul's and Litchfield, which are mention'd in the 
Year-Books*. And, laſtly, Monaſteries had alſo their Pecaliars belong- 
ing to them. For the richer Monaſteries were very uneaſy, till they had 
obtain'd either from the Biſhops or from the Popes (which prov'd the 
moſt effectual, tho? more chargeable way) an Exemption from ordinary 
Juriſdiction : And thoſe Churches which the Monaſteries had procur'd to 
be annex'd to their Houſes, were called 4ppropriations; as I have re- 
membred under that Title ſ. But theſe Peculiars belonging to Monaſte- 
ries, &c. were not wholly exempted from the Biſhop's Juriſdiction; for 
he gave Inſtitution upon any Avoidances ; and in the old Appropriations, 
therewas always a ſalvo Fure Epiſcopali. Tis true, no Appropriation 
could be made without the Biſhop or Pope's Confirmation : For ſuch as 
were poor, and could not be at the Charge of a Papal Confirmation, had 
always Recourſe to the Biſhop, and he might expreſs his Conſent in 
different Forms: For if he only confirm'd the Grant of the Lay Patron, 
in ſuch Caſe he retain'd his proper Juriſdicion; and nothing paſſed by 
ſuch a Confirmation but the Right of Patronage. But if he was made a 
Party and join'd in the Grant, then he gave up all his Right to the Church: 
But when an Appropriation was confirm'd by the Pope, then it carry'd 


along with it a total Exemption from the Ordinary Juriſdiction. 


+ 2 Roll, 
Abr. p. 357. 


[ have ſaid before, that Deans and Chapters have their Peculiars by an- 
tient Compoſition from the Biſhops, as Ordinaries to thoſe Bodies of Men: 
But where theſe Compolitions are loſt, and there has been a conſtant 
Uſage Time out of mind for theſe Societies to grant Inſtitutions, they may 
in ſuch Caſes maintain their Right by Preſcription +, and this is done by 


the Dean and Chapter of St. PauPs in London, and by the Deans and 


Chapters of York and Litchfield. But yet if the Archbiſhop, in whoſe 
Province ſuch a Peculiar is, ſhould grant Inſtitution, it is not void, but 
voidable: For he has two concurrent Juriſdictions, one as ſuperior Ordi- 
nary to every Dioceſan Biſhop, the other, as Superintendant over all Ec- 
cleſiaſtical Things within his Province; and, therefore, it ſhall be in- 
tended that he granted Inſtitution upon the Failure of the Dean and 
Chapter to do it; and thus it will be good, till avoided by Law. In re- 
ſpect of Royal Pecnliars, as at Weſtminſter, the King may, upon a 
vacancy of any Prebend there, preſent a Perſon by his Letters Patents, 

and 
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and by virtue thereof he ſhall be intitled to the Poſſeſſion *, without In- V Roll. 
ſtitution or Induction, and he cannot be depriv'd by any Eecleſiaſtial Au. b. 356 
thority, but by the Lord Chancellor or thoſe bearing that Office f. e 

All ſuch Pariſhes and Places which we call Peculiors, are exempted Reb ag. 
from the Juriſdiction of the proper Ordinary of the Dioceſs where they 
lie, not only in reſpect to the Probate of Wills, and granting of Letters 
of Adminiſtration, which are Matters of co/17tary Juriſdiction, and the 
like; but alſo exempt from the Cognizance of all Matters of Ce 
ions Juriſdiction: and whenever they have Reaſon to appeal a Caule 
from their own Ordinary, it is to the King in his high Court of Chancery, 
and not to the Biſhop of the Dioceſs, or the Provincial Archbiſhop, 

Though a Church and the Clergy thereof be exempt from the Juriſ— 
diction and Viſitation of the Biſhop; yet the People or Pariſhioners be— 
longing to ſuch a Church, are not thereby exempt according to the Cl27707; 

Law ||: Bur Cuſtom and Preſcription may extend itſelf to ſome Things vi. 8. 7-9. 
unto which a Privilege does not extend it ſelk; and, therefore, it is by * 5:33 . 
Cuſtom and Preſcription, that ſome whole Pariſhes are exempt from the 
Biſhop's Juriſdiction and Viſitation, and not by virtue of a Papal Privi- 
lege, tho? (perhaps) ſuch Cuſtom was founded thereon ar firſt. For, 
though a Perſon who is a Subject, cannot preſcribe not to be vilited, or 
not to pay Procurations annex'd to a Viſitation, which is founded on 
a Preſcription *; yet an Abbot exempt may preſcribe to a Viſitation, * X. 2. 26. 
and to have Procurations paid him by all the People, that are ſubject '* 
to his Church or Chapel not exempt ; becauſe Perſons that are exempr, 
may preſcribe unto Epiſcopal Rights t. But though a Perſon of an ex- # X. 2. 26. 
empt juriſdiction cannot be called out from thence to anſwer in a Cauſe '* 
before the Biſhop, yet he may be compell'd by the Ordinary to give his 
Teſtimony or Evidence in a Matrimonial or any other Caute, wherein 
the Truth of ſome Matter of Fact is depending, and cannot be diſco— 
ver'd by other Means: For *tis a great Sin for any Man (at lealt) in a 
Court of Judicature, to conceal the Truth; and, rherelore, no Privilege 
or Exemption can excuſe his Crime of not attending the Court, if requeſt— 
ed thereunto; no, not even the Command ot the Prince or Law itlelf, 
nor even any Pretext of Picty whatever. But there is this Difference to 
be obſerv'd betwixt Perſons privileg'd and not privileg'd, 9g. That if 
Perſons not privileg'd are nam'd as Witneſſes, and have their Colts and 
Charges tender'd them, though Evidence may be otherwiſe had; yet they 
{ſhall be compell'd to become Witneſſes, if they refuſe to appear as ſuch 
upon a Monition or Citation to them: But Perſons privileg'd or exempt 
ſhall not be compell'd to be Witneſles, unleſs their Malice and Diſingenui— 
ty appears to be manifeſt, and the Truth cannot be made known by any 
other Perſons. But it has been a Queſtion, Whether a Biſhop can correct and 
puniſh Perſons of an exempt Juriſdiction committing an Offence within 
his Territory or Dioceſs? Some of the Cauoniſis ſay, that he may do this 
(at leaſt) in Crimes notorious and exorbitant, though it ſeems contrary to 7 
a Decretal\|: And the Reaſon they give for it is, becauſe the Pope docs i vi. f. 7. . 
not privilege ſuch Perſons in their Offences ; and, therefore, in this reſpect 
they ſtill remain under the Power of the Ordinary. Bur (I think) in this 
Cale the Ordinary ought to catch them by a Summons in his own Di- 
ſtrict, ſince he cannot ſend a Citation into a foreign or exempt Juriſdiction, 
unleſs it be in the Buſineſs of Hereſy : For the Cognizance and Puniſhment 
of Hereſy belongs to the Biſhop of the Dioceſs, where ſuch Hereticks 
dwell, tho? they live in Places exempt : but then this ſuriſdiction is dele- 
gated to them by the Pope *. — 
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Of publick Pennance, and Commutation of 
Pennance. 


MONUG ſuch Puniſkments as relate to Eccleſiaſtical Crimes, we 
may reckon Peuuance, which is enjoin'd in ſeveral Caſes by way 
ot Puniſhment for the Correction and Purgation of ſome Offence or 
Crime committed *. Therefore, we may define Peumance to be a certain 
Act of Puniſhment or Vengeance, whereby the Party offending is pu— 
niſh'd for ſome Crime committed by him in the Ecc'eltaſtical Court; or 
repenting thereof, afflicts and puniſhes himſelf: And it is in Latin called 
Penitentia,as it were from the two Latin Words Pxnam tenere, accord- 
ing to ſome Perſons; becauſe penam tenet, qui ſemper vindicat, quod com- 
miſifſe dolet t. Now Pennance, as it is an Eccleſiaſtical Centure, and a 
private Sorrow of Mind inflicted by the Senſe of Sin committed, is two— 
told, viz. External and Internal; for fo the Romaniſts and the Can: 
Law diſtinguiſh it. External Pennance, they define to be that which 
ſhews itſelf by external Signs, as by Confeſſion, Tears, Faſting, and 
other outward Means; and an [zternal Pennance, they fay, is only a 
ſimple Converſion of the Mind from Sin, as it conſiſts in theſe three Acts 
of the Penitent, og. in a Contrition of the Heart, a Confeſſion of the 
Mouth, and a Satisfaction of Works made for Sin. And this laſt kind of 
Pennance they acknowledge to be no Sacrament. For ' tis the firſt, which 
they make a Sacrament, for the Intereſt and Advantage of the Prieſt hood, 
as it conſiſts in the Abſolution of the Prieſt; which is made by a judicial 
Act, and on the Sentence of the Judge, the Prieſt hereupon declaring a 
Remiſſion of Sins to the Penitent. But we Proteſtants, who deny Peu— 
Nance to be a Sacrament, ſay, That a true and falutary Perrance conſiſts 
firſt, in theſe Acts, 2g. In a Contrition or Sadneſs of Heart, as it ariſes 
from a filial Fear of God, and as it only reſpects him, from the Love we 
ought to bear to Virtue, and his Deteſtation to Sin. 2% y, In ſuch a 
Confeſſion as is made to God 772 Foro couſcientiæ; not only conſiſting in 
an Accuſa tion of ourſelves, but even in a Condemnation too, and in a 
Deprecation of Puniſhment. 34/y, In a Purpoſe and Reſolution of 
Amendment, and in a Deſire of leading a new Lite : or in brief, ina Con- 
feſſing of our Sins to God in Prayer, in doing Acts of Charity, Faſting 
for Humiliation-ſake, and making Reſtitution to ſuch as we have injur'd 
or oppreſsd; and the Effects of ſuch a Pennance are a ſincere Reforma- 
tion of our Lives. And of this kind of Pernance St. 1uſtin ſpeaks, 
when he ſays, Frery one, that is made a Fudge of his ownlIFill, cannot 
begin a new Life without repenting himſelf of the old. And St. Am- 
broſe ſpeaks of it in his Comment on St. Paul's Epiſtle to the Romans, 
laying, The Grace of God in Baptiſm does not require Sighs and Groans, 
no any other IWork but a Contrition of Heart alone, which pardons all 
Thines, gratis, /g. without giving Money to the Prieſt. For whatever 
Things are ſaid of doing Pennance, ought not to be reterr'd to extern, 
but to 7ztermal Pennance; namely, a Contrition of Heart, without which 
no one can be reconcil'd to God. 


But 
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But this would not ſerve the Purpoſes of ſome Men: And, therefore, 
external Pennance was enjoin'd by the Church, and made a Sacrament 
too as well as a Puniſhment, which they might redeem with Money to the 
Prieſt. For beſides the general Cenſures already mention'd under that 
Title f, which reſpe& Eccleſiaſtical Diſcipline, and Communion, there is 
another Cenſure whereby the Body is affected, 78. Corporal Pennance, 
when any one is compelPd to confeſs and lament his Crime in a publick 
manner, that he, who has given Scandal and Ottence by his Sinning, may 


give an Inſtance of his Amendment by performing Pennance ||: And this 4 gy 


kind of Pennance is perform'd by putting on, with us, a certain Gar- 


+ Vid. p. 155. 


0 lib. 5 
6. C. 
12. v. Solen- 


ment, and making an open Acknowledgment of his Fault in the Church; 2. 


and ſometimes for greater Crimes a more ſolemn Pennance is enjoin'd 
him by the Biſhop. But if the Fault be of a private Nature, then he 
ſhall only undergo a private Pennance. So that there are three Species 
of external Pennance, e. ſolemn, publick and private. Solemn Pennance 
is inflicted in capite Ouadrigeſtme, with great ſolemnity, as deſcrib'd in 
the firſt Part of the Decretuu *: which ſays, that in ſolemn Pennance, 
all the Penitents, that undergo publick Pennance, ought to appear before 
the Church-doors bare-tooted, and cloath'd in Sack-Cloth; and thus, 
with Looks fix*d on the Ground, to repreſent themſelves to their Biſhop, 
praying his Forgiveneſs. And at this folemn Pennance, there ought to be 
preſent rural Deans, or Parochial Arch Prieſts (as they are called) and like- 
wiſe all the Presbyters belonging to theſe Penitents, who are to make 
a diligent Inſpection of their Converſation, and to enjoin them Pennance 
by certain degrees, according to the Meaſure of their Sins or Crimes 
committed. After which the Biſhop is to introduce them into the Church, 
and lying proſtrate, he ought, with Tears tor their Abſolut ion, to ling or 
read the ſeven Penitential Pſalms. Then riling from the Ground, accord- 


* FO Diſt, 


ing to the Direct ion of the Canons, he ought to lay his Hand on them, 


and ſprinkle them with Holy Water before he throws the Aſhes on them. 
Ihen covering their Heads with Silk, he ought with frequent Sighs and 
Groans to declare to them, That as Adam was caſt ont of Paradiſe, (0 
are they for their Sin caſt out of the Church. Atter which he orders the Mi- 
niſters to expel and ſhut them out. from thence. Then the Clergy pronounce 
the following Sentence againſt them, /g. In the Sweat of thy Brow thou 
ſhalt eat thy Bread, Gc. which the Reader may ſee in the T);/{inttions +. 
Ihe ordinary corporal Pennance, if the Party Delinquent to whom it 
is enjoin'd deſires it of the Judge, may be changed into a pecuniary Pe— 
nalty or Fine ||; and this was ſeldom or never deny'd the Perſon, if he 
was a Freedman and could pay the Money: But then, according to the 
Opinion of ſome Men, the Biſhop or Ordinary was not to receive the 
fame to his own proper Behoof, but it ought to be apply*d to the Advan- 
tage of the Church *, as Fines in Caſes of civil Puniſhment are con- 


50 Diſt.64. 


Ilg E. 2. c. 2. 


LES. 
Lindw. lib. 
3. Tit. 28. 
c. 4. v. Re- 


deni pkrones. 
* Gloſs. in 


verted to the Uſe of the Publick f. For we read in the Books of the cap. 2. X. 5. 


| Canon Law, that there are five kinds of corporal Pennance enjoin'd 10 3 


for Sin. The firſt is Faſting or Abſtinence for a proper Seaſon, in order 


* 


to macerate and ſubdue the Fleſhj, The ſecond is Conſiſcation of all 1 90 Ditt. 10. 
a Man's Eſtate . The third is Baniſhment f. The fourth is Servi. * 63 Diſt. 22. 


rude ||. And the fifth is Whipping*. But as Perſons of Quality and Di— 
ſtinction were not willing to undergo any of theſe kinds of Pennance, 
they were wont to redeem them by paying a Sum of Money; and hence 
came Commutation of Pennance into the Church about the end of the 
eighth Century, which has brought great Profit tothe Roxwzh Clergy ever 
ſince: And then, inſtead of Faſting, Prayers, Pater Noſters and Maſſes 
were enjoin'd the Penitents ; and fuch as had Money might, by Com- 


+ 63 Diſt. 23» 
36 Q. 1. 3. 
z (2. 5. 1. 
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mutation, ſave their Pennance; and this was receiv'd by the Prieſt un- 
der the innocent Name of Alms-giving. Some Endeavours were uſed 
at the Beginning of the Reformation to retain the antient Diſcipline of 
Pennance ; but, the People having been diſuſed ſo long to open and pub— 
lick Cenſures, this could not be effected without the Concurrence of the 
Civil Power, which not being obtain'd, they let private Confeſſion drop, 
there being no Command for it in Scripture; and inſtead thereof, the Re- 
formers order'd a general Confeſſion to be made in the Church. 

By an Eccleſiaſtical Conſtitution made and agreed upon by the Convo- 
cation of the Province of Canterburyk, and afterwards confirm'd by Roy- 
al Approbation under the Great Seal of Euglaud, it was ordain'd, That 
for the future there ſhould be no Commutation of ſolemn Pennance, unleſs 
it were in Cauſes of a great and important Nature, and that very ſeldom 
too; and only when it appear'd to the Biſhop himſelf, that this was the 
ſafer and more wholeſom Method of reforming and reconciling the guilty 
Perſon to the Church. 2%, That the pecuniary Mulct, which was 
given by way of Commutation, ſhould either be laid out tor the Relief 
of the Poor of the ſame Pariſh, or elſe apply*d to other Pious Uſes, and 
that the ſame ſhould be ſolemnly notify'd to the Church, and approv'd 
of by the ſame. But if the Crime was publick and notorious, then the 
Perſon ought himſelf in his own Perſon to make Satisfaction to the 
Church offended thereat, by profeſſing a ſincere and hearty Repentance 
thereof; or elſe that the Miniſter of the Church ſhall, in the Detendant's 
Preſence, in a publick manner from his Pew, denounce his Submiſſion, 
and the Performance of his Pennance, before his Ordinary ; and likewiſe 
declare what Sum of Money he has given to be laid out in Pious Uſes, 
as a Teſtimony of his Sorrow and Repentance. And whoever ſhall com- 
mute Pennance without the Knowledge of his Diocelan, or convert any 
Sum of Money paid by way of Commutation to any other Uſes than that, 
as aforeſaid; or ſhall any otherwiſe violate this Conſtitution, he ſhall be 


ſuſpended from the Execution of his Office by his Dioceſan for the Space 


+ Luke 
cap. 16. v.13, 


of three whole Months. 


Of Plurality of Benefices, &c. 


I'N CE no Man can ſerve two Maſters (as the Scripture obſerves) bt 

that he will love the one, and deſpiſe or hate the other f; the Canon 
Law has, therefore, forbidden a Beneficiary to hold two Livings with Cure 
of Souls, out of a Preſumption that he will prefer the one and negle& the 
other: And as this Law very often mentions Plurality of Benefices with 
great Abhorrence and Deteſtation, I ſhall here open the Vein, which thar 
Law has tapped, a little wider; and conſider what Eccleſiaſtical Bene- 
tices thoſe are, which may be lawfully held together at one and the ſame 


time; and ii, diſtinguiſh between ſuch as are term'd ſupreme or /u- 


perior Bene fices, as Biſhopricks and the like are; and ſuch as are ſtiled 
inferior ſecular Benefices, which are twofold, viz. Dignities and Bene- 
fices with Cure of Souls, which are manag'd by Curates or Rectors. As 
to the ſuperior Benefices, no one can hold more than one at the ſame Time 


(lays 
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(ſays the Canon Law) without the Pope's Diſpenſation f; becauſe it is af x. EL 
ſpiritual Matrimony, and no one can have two Wives together at the © 7 © 


ſame time: And a Pluraliſt in this Caſe is by the Cazonifts called an infa- 
mous Thief, and an Adulterer, who ought not ro be choſen to any Pre- 
ferment in the Church; and ſo odious is ſuch a Perton even in the Under- 
ſtanding of the Canon Law, that it he ſhall purchiſe to himſelf ſeveral 
Benefices at the ſame Time without a Diſpenſat ion, his Collation to the ſe— 
cond ſhall be of no validity at all, unlets he trecly and voluntarily reſigns 


the firſt jj. But if we ſpeak of {mp/c Benetices, viz. of ſuch as have vi 1. 16. 


not the Cure of Souls annex'd to them, or of one {{72p/e Benetice, and ano— 
ther in our Books called Duplex Bereficinm, then we ought, 240%, To 
diſtinguiſh : Becauſe if a Perſon deſired to have one with a Pitle, and a- 


nother without a Title, as a Prebend with its Corpſe or Penſions thereunto 


3* 


belonging is, which does not give a Title by Canonical Inſtitution , he may * 16 Q.. 


lawfully retain ſeveral Benefices of this kind together 1, Or if we lpeak 
of two Benetices with Titles, then if the Queſtion be Je /rnttibus eorium 
lucrandis, he cannot retain the fame, according to the Opinion of all the 
Doctors on the Cauon Law; unleſs he reſides either by himſelf or another 


G1. 


|| v1. 1. 3. 7. 


on each Benefice *. And thus was this excellent Law, which requires per * Arg. X. f. 


ſonal Reſidence, diſtinguiſh'd away by the Sophiſtry of the Caroi/ts. 
For by the Canon Law, antiently, all beneficd Perſons were ſtrictly 
bound to Reſidence, how {mall ſoever their Benetices were, under pain 


of Deprivation #, as I ſhall obſerve hereafter under the Title of Re N X 3-4. 6 


dence, and were oblig'd, in their own Perſogs, to execute the great 
Truſt and Charge required by their Office, in the Place where their Be- 
nefices were, becauſe a Benetice is given on the account of the Office and 
Duty that attends it: wherefore it the Office cannot be perform'd with- 
out Reſidence, it follows from hence, that rhe Beneficiary is bound there- 
unto ; for according to a Maxim of eternal Truth, quz tenetur ad finem, 
teuetur etiam ad media. And hence 'tis, that Perſons having Pariſh 
Churches, or even Canonries in Cathedral or Collegiate Churches were 
bound formerly to /ocal Reſidence, where their Preterment lay, tho? 
there ſhould have been an evil Cuſtom introduc'd contrary to the Canon: 
All which (I think) ſufficiently deſtroys the Notion of Pluralitics. 


But Lindwood obſerves *, that the Eccleſiaſtical Law had varied in Aga . 
it. 3. c 2. 


v. ſit ONten- 


this Matter: And proceeded by theſe Steps, (which are more than 
Lindwood mentions). Firſt, It was abſolutely forbidden any one to have 
two Pariſhes, if there were more than ten Inhabitants in them; becarſe 


no Man could do his Duty in both Places||: And it any Biſhop neglected || 10 


the Execution of it, he was to be excommunicated for two Months, ac- 


Ins. 


1.3. 


cording, to the 16th Council of Jo/edo , and to be reſtor'd only upon a * can. 5. 


Promiſe to ſee this Canon executed +. So that a Biſhop was highly con- 
cern'd to ſuppreſs all Pluralities. And this Rule was allow'd to hold as to 
Cities, but an Exception made hereunto in reſpect of ſmall and remote 


Places, where there was a greater ſcarcity of Perſons to ſupply them ||. |l 21 Q. 1, 1, 


Again, if a Perſon had two Benefices, it was left to his Choice which-he 


would keep: But he could not hold them both *. This kind of Option * Xx. ;. 5. 


was allow'd by the Ecclaſiaſtical Law, then in Force. Thirdly, If a 
Man takes a ſecond Benefice, ſuch Inſtitution is void by the third Coun: 


cil of Lateran . Fourthly, That by taking a ſecond Beneſice, the firſt t X. 3-4. 


— 
- 


ww 2 
- 


is void; which is the famous Canon of the fourth Lateram Council j. M x. 3. 5. 8. 


Fifthly, That it he were not contented with the laſt, but endeavour'd to 
keep both above a Month, he ſhould be depriv'd of both. And this 
was the Eccleſiaſtical Law as it was declar'd in our Provincial Conſlitu- 
tions. But the general Practice was to avoid the former, according, to 

the 
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lib. z. the Lateran Council. For Lindwood informs us „ That all Benefices 

Tir. 5-6 with Cure of Souls are, by this Conſtitution, declar'd to be void ipſo 

Jure, according to the 29th Canon of the Council of Lateran, held un- 

der Pope Innocent III. which Perſons are, Je facto, poſſeſs'd of without 

X. z. 5-38. a Papal Diſpenſation rouching Plurality of Benefices t, by an Admiſſion 

to a ſecond Benefice, tho? they are not inducted into either, but have 

|| CI. 1. 2. 4 only Inſtitution thereintoll, if it be by their Means that they have not 

Induction ; and this, whether ſuch Benefices be with or without a Title; 

* Inc. 28. for even in this Caſe, according to Ancharanus *, the firſt Benefice is 

* 35%, void f. But if the ſecond Benetice become litigious without the Privity 

t vi. 3. 4-18. Of the Beneficiary, the firſt Benefice ſhall not be void, provided the Suit 

was commenc'd before he was in Poſſeſſion of the ſecond Benefice by In- 

ſtitution: But *tis otherwiſe, if it becomes litigious after ſuch Poſſeſſion, 

whether he recovers in the Suit or not; for he cannot retain the firſt, 

but muſt impute it to himſelf, that he made no better enquiry touching 

K. 1. 3. 3. this matter jj. But a de Ananias ſolves this Difficulty by a Di- 

In e. 6. ſtinction *, and adviſes the Parſon to hold the firſt 2 commendam, till 

* 3.8. the Suit be determin'd touching the ſecond ; and ſays, that this is a juſt 

es a Cauſe of a Commenda j. | 

1 Theſe were very ſevere Laws and Canons againſt Pluraliſts; but that one 

Clauſe of the Pope's Diſpenſing Power made them to ſignify little, unleſs 

it were to advance his Revenue and Authority in the Church : For when the 

Diſpenſing Power came to be own'd, the Law had very little Force ; eſpe- 

cially, as to Mens Conſciences. For if it were a Law of God, how could 

any Man diſpenſe with it? unleſs it were as apparent that he had given a 

Power in ſome Caſes to Diſpenſe, as that he had made the Law. Thoſe 

Caſuiſts are very hard put to it, who make Reſidence Jure Divino, and 

yet ſay the Pope may diſpenſe with it; which at laſt comes only to this, 

Vid. p. 466. That the Pope can authoritatively declare the Sufficiency of the Cauſe || : 

So that the whole matter depends on the Cauſe, and whether there can 

be any ſufficient to excuſe a Man from perſonal Reſidence, J have confi. 

der'd hereafter under that Title. *Tis the general Opinion of Divines 


l 8 and Lawyers, ſays Laſſius *, That no Man is ſafe in Conſcience by the 
. Pope's Diſpenſation for Pluralities, unleſs there be a juſt Cauſe for it : 


1 In e 54. And Panormitan lays t, That wo Man can with a ſafe Conſcience take a 
X. 1. . Diſpenſation from the Pope for more Benefices than one meerly for his 
| De Ben. 4. 0W72 Advantage : And from him Sylveſter Il, and Summa Angelica“, do 
+ be bend both copy. A Diſpenſation, ſays Cardinal Tolet f, ſecures a Man from 
0 „g.. the Law ; but as to Conſcience, there muſt be a good Cauſe for it; and 
that is when the Church has more Benefit by it, than it would have 
without it. But to heap. up Preferments merely for Riches, Luxury, or 
Ambition, is (doubtleſs) a crying Sin before God, as it is a manifeſt Rob- 
bery of ſeveral deſerving Men that want a Subſiſtence. But in ſome 
Caſes, a Plurality of Benefices may be well enough juſtify*d in point of 
Conſcience as well as Law, as when the Benefices are ſo poor that a Cler- 
gyman cannot live upon either of them ſingly, and they lie near each other 
in ſuch a Mannor as that he can ſerve them both in Perſon, or elſe by an 
able and ſufficient Curate. But for Men to put in Curates merely to ſa— 
tisfy the Law, without any regard to the Duties of their Function, and 
the Cure they ſerve, is a horrible Scandal to Religion: And the looſeſt of 
all the Popiſh Caſuiſts look upon this as a very great Sin, even thoſe who 

attribute to the Pope the higheſt iſpenſiug Power in this Caſe. 
But when the great Liberty of Diſpenſiug had made the Eccleſiaſtical 
Laws in a great meaſure uſeleſs, then our Law-Makers thought fit to re- 
1:1H.3, ſtrain and limit it by a Statute made in Henry the VIIIth's Reign ||, where. 


EIT in 
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in it is enacted, That if any Perſon or Perſons having one Benefice with 
Cure of Souls, being of the yearly value of eight Pounds or above, 
accept, or take any other with Cure of Souls, and be inſtituted, and in- 
ducted into Poſſeſſion of the fame, hat then and immediately aſter fuch 
Popeſſion had thereof}, the Benefice ſhall be adjuged to be void. And all 
Licences and Diſpenſations to the contrary are declar'd to be void and 
of none Effect. Hobart calls this Statute a Religious and molt Politick 
Law of the Church, and almoſt a Redintegration of thoſe antient Ca- 
nons which had ſlept fo long, and a Reſtoration of the Church ruin'd b 


the Popes Tot Quote, Unions, Diſpenſations, and Tolerations X. The * Hob. Rep: 
Scope of this Law was to appropriate to every Flock his own proper“ 


Paſtor, both in Body and Mind. 17 Body, That he ſhould be the Husband 
of one Wife, una Eccleſia unins Rettoris. In Mind, that having but one 
Benefice (ſaving in ſome ſpecial Caſes of Favour and Conſideration) he 
ſhould not farm, graze, nor mingle himſelf with ſecular Affairs, which 
might diſtract and draw his Mind from his Cure of Souls. The Policy of 
this Law may be ſcen in this, 7. That the time when this Parliament was 
held, inclining againſt the Pope (for it continu'd to the 25th of Zezry VIII.) 
they did not yet immediately take away from the Pope the Power of dit- 
penſing with Pluralities (which was one of the greateſt Enormities 
of his Power, and the Pe/lis Iutroitus of his Revenue) but they pro- 
vided, that his Diſpenſatioa ſhould not be ſufficicar of itſelf, but ſhould 
only ſecond a Qualification, which mult come from Lords and Great-Men, 
whereby the King drew the Nobility to his ſide from the Pope, by divi- 
ding his Power in this among them. This Law, one would have thought, 
had been an effeQual Remedy againſt all ſuch P/uralities and Diſpenſa- 
tion to obtain them; and, ſo doubtleſs, it had, it there had not follow'd 
ſo many Ws os of qualify'd Men to get Diſpenſations, as take off a 
great deal of the Force and Effect of the Law : And, therefore, I ſhall in 
the next Place conſider, who theſe quality'd Perſons are. And, 

Firſt, Tis provided, that every ſpiritual Perſon of the King's Council 
may purchaſe a Licence or Diſpenſation to keep three Beneſices with Cure; 
and the Chaplains of the King, Queen, the King's Children, Brethren, Siſters, 
Uncles or Aunts, may ſo keep each of them two. 2aly, An Archbiſhop 
and Duke may each of them have ſix Chaplains; a Marqueſs and Earl 
five; a Viſcount, and other Biſhops, tour ; the Chancellor, every Baron, 
and Knight of the Garter three; every Ducheſs, Marchioneſs, Counteſs 
and Baroneſs, being Widows, two; the Treaſurer and Comptroller of 
the King's Houſe, the King's Secretary, and Dean of his Chapel, the 
King's Almoner and Maſter of the Rolls, each of them two; and the 

Chief Juſtice of the King's Bench, and Warden of the Cinque Ports, 
each of them one : And cach of the atoreſaid Chaplains may purchaſe 
a Licence or Diſpenſation to keep two Benefices. 3445, The Brethren 
and Sons of Temporal Lords (born in Wedlock) may purchaſe ſuch 
Licence or Diſpenſation to keep as many Benetices with Cure as the 
Chaplains of a Duke or Archbiſhop: And the Brethren or Sons (born 
in Wedlock) of every Knight may keep two, Provided, that ever 
of the aforcſaid Chaplains ſhall exhibit (where nced ſhall be) Let— 
rers under the Sign or Seai of the King, or other their Lord and 
Maſter, teſtifying whoſe Chaplains they be, or elſe not to enjoy ſuch 
Plurality of Beneſices. 3%, All Doctors and Batchelors of Divinity, 
Doctors of Law, and PBatchelors of the Canon Law, admitted to their 
Degrees by either of the Univerſities of this Realm, and not by Grace 
ouly, may purchaſe ſuch Licence to keep two Benefices with Cure : But 

by this Law, the Degree of a Maſter of Arts or Batchelor of the 
(Mmmmum ] Cet 
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Civil Law ſliuply is no Qualification for ſuch Diſpenſation (though it has 

Can. Jac. been often uſed for ſuch on the Strength of the Canon f, and through a 
21. miſtaken Notion, that ſuch Perſon is a Batchelor of both Laws, which 
is not true in Fact, becauſe no Degree in the Caron Law, has been taken 

ſince the Reformation). And, therefore the Patron may, in ſuch Caſe 

(I conceive) preſent another Clerk to the Biſhop, if the Beneficiary ſhall 

think to qualify himſelf for a Licence, by ſuch Degrees Jruphy taken, 
whatever Conſtruction or Weight the Canons may have with the Biſhops : 

And, conſequently, if the Biſhop ſhall refuſe to admit ſuch Clerk preſented 

to him, it ſeems to me, that a Proceſs at Law will he againſt the Biſhop 

for ſuch Refufal ; but this Matter I leave to the learned Judges, who are 

the Expounders of the Statute Law. And, laſtly, becauſe Archbiſhops 

mult ule (at the Conſecration of Biſhops) eight Chaplains, and Biſhops 

(at giving of Orders and Conſecration of Churches) fix; every one of 

them may have two Chaplains over and above the number limited : But 

then Biſhops can qualify no more than four for a Licence or Diſpenſa- 


tion, 
: Cok.4. It has been receiv'd in Holland's * and likewiſe in Dzzby's Caſe, and of- 
17 ten before and ſince the Council of Lateran, That a Man who has a Bene- 


tice with Cure of Souls, of whatever value it be, and is admitted and inſti- 
tuted into another Benefice with Cure of Souls of what Value ſoever, 
having no Diſpenſation, the firſt Benefice is 7p/o Fare ſo void, that the 
4 Patron may preſent another to it, if he pleaſes, without waiting for the 
"2h Incumbent's Induction into his ſecond Benefice ; for that may be delay'd 
"all (peradventure) through Fraud, and he is Parſon before Induction, and 
. i Moors tlie Church full againſt all common Perſons . So that tho' the Statute 
{1,18 lep. p. 434. Mentions 1nduttion, yet the Judges, for wife Reaſons, have expounded 
that Word out of the Ad, as being contrary to the primary Deſign of 

the Legiſlators themſelves, which was to hinder Pluralities and Non- 

Reſidence. But if the Patron will not preſent, then if under the Value 

of eight Pounds per Aun. in the King's Books, no Lapſe ſhall incur till De- 

privation of the firſt Benefice, and Notice given to the Patron by the Or- 

dinary: But if it be of the yearly Value of eight Pounds or above, the 

ig. Patron mult preſent at his Peril within fix Months“. To ſtrengthen this 

& Ih: Law againlt P/xralitics, there ſeems to be wanting ſome other Penalty 

to be added, or Encouragement given to the Informer, by reaſon of the 

frequent Colluſion between the Clerk and his Patron; and ſometimes the 

Ordinary himſelf falls into it. Note, That a Diſpenſation for a Plura— 

lity of Benefices, which comes after Admiſſion, and Inſtitution, though 

betore Induction, comes too late; and is not aided by the Proviſo of the 

Statute of ſezry VIII. For the Words of the Act are, all haze, re- 

* tain, and take a ſecond Benefice; and, therefore, Admiſſion and Inſti- 
tution do make him full Incumbent as to the Patron, and to the Parſon 

+ Moor ur himſelf t, as before hinted, This Diſpenſation ought to be entred on the 

tupr. Parchment-Roll in Chancery, and not in the Paper- Book: But if it be 

5 not, it ſhall not affect the Incumbent in his Right, becauſe the Officer 
i H. gs. ſuch Caſe is tineable for his Negligence, But this Statute of Henry VIII. 
cap-13, is more favourable to the Clergy, than the Cauon Law was before, in 
this Particular, cs. In declaring, that no ſnple Benefices, or mere 
Dignities (as the Caroni/ts tile them) are comprehended under the 

Name of Bene fices having Cure of Souls, viz. No Deanery, Arch- 

* deaconry, Chancellorſhip, Treaſurerſhip, Chanterſhip, or Prebend, in 

* any Cathedral or Collegiate Church, nor Parſonage, that has a Vicar en- 

* dow'd, nor any Benefice perpetually appropriate.” But all theſe before 


were within the Reach of the Cauon Law; and a Diſpenſation was ne— 
cellary in order to hold them, | | Of 


* 
4 + 
"4 
: 
\ IL 
11 
8 
5, . 
7 
* 
: 
} 
E. 
I 
* 
Ex 
1 
oY | 
4 |! 
75 
1 
ih. 
ee | 
1 
1 6 
1 1 
14 
H 
i 
17 % 
N 


3 


— — "4 
">4 — — OI — 7 - —— 
4 - — = - — . - hg Ck = : 
— * 5 * 
— - ay ay ———— 2 — — ———— 
— — — ̃ᷓF—ͤ—Ü—— — — — — — 


— 
— 


>. _ = od — 2 — . — 2 2 - 
—_—_— \ — p by 9 — — 8 2 — = — Ms 
TC = . a wy - . IC - * — - 
= - 8 — — 7 * 1 = 5 — a . — Y 
- — — — — - * — -£ 4 2 = 4 
—== — — — 2 S — SS. — 
—— — 2 ⏑jüd 2 — 2 - - - . - : — = — = 
: — . 7 — * — —— - * 
—_— a” — > +" pd - 2 — > — — 7 2 — = 5 
— - — — N — - — = - I - — — — — 
— —- 7 - . — 2 G * 


Parergon Juris Canonici Anglicani. [419 | 


eo D οο οο οο οο ο · ο · ο ? οο ? οο ο ο οο D 
wo 29 ot 9 0 


OOO OT TE N. & G. N OE .- g.. F. . & C. K-. 2. . . & K. . N N.. LED Ce. . .. . 


22 Acc 


Of a Prebend and Prebendaries. 


Prebeud is in Latin filed Prebenda, from the Verb Prehbeo, which 
ſignifies to allocpo; fo that a Prebend is that Allowance or Alloca- 
tion, which a Perſon receives trom his Dignity in the Church: And it 
differs from a Cauoury ſtrictly ſpeaking. For a Canonry is a ſpiritual 
Right which a Perſon obtains in the Church by being admitted into the 
Society or Brotherhood, and having a Stall aſſign'd him in the Choir, and 
a Place in the Chapter *, as already noted under that Title: But a Pre- 5 A 
15, je : of — 5 7 1 . 1 . 5 0 lem. 3. 2. 
bend in our Books is a Spiritual Right of receiving certain Profits, which N. ;, 
do accrue to the Perſon receiving them, according to his Merits, on the 
Account of attending and performing divine Service in ſome Cathedral 
or Collegiate Church, and is born from the Cauouiry as a Daughter is from 
the Mother 4. And, therefore, a Prebend is only a Term of Law, ac- t Will. ut 
cording to the Caroniſts, which is not created or conſtituted from the .. 
Poſſeſſions alone, bur likewiſe from the Right of the Cary to which ““ 
it is annex'd, which cannot be created without a Revenue belonging to 
it, becauſe by this means there would be no Allowance to the Prebendary ||. | 1 Q. 3: 7: 
But we here in Eugland do not obſerve this Diſtinction; and only di— 
{tinguiſh a Caxonry from a Prebend, as it belongs cither to the old or new 
Foundation of the Church. A Prebend is not an Eccleſiaſtical Beneſice, 
according to the Canoniſts, becauſe a Layman, according to them, is ca- 
pable of a Prebend : For Calderiuus ſays, that the Aſſignation of a Pre- 
bend may be made to a Profeſſor of Divinity, or to the Sacrilt of a 
Church, whether in Orders or not, if it be not given 2 Tirulum PBene- 
ſicii; and then 'tis no Benefice. But in my Opinion, a Prebend, as it is 
annex'd to ſome ſacred Office or Employ ment, is a Spirituab Thing: But 
when it only reſpects the Commodity of the Fruits and Profits thereof; 
and ſuch Commodity is temporal, then (I fay) it is a temporal Thing; 
as the Prebend belonging to the Profeſſor of the Ce Law at Cv. 
For if a Prebend be granted to a Perſon not capable of Spiritualtics, as to 
a Layman; it is then neceſſarily underſtood de mera commoditate 1empo- 
ali; but if it be granted to a Clerk, then 'tis otherwile. Zalarella, by 
way of Diſtinction will have a Prebend proper/y to be a ſpiritual Thing, 
but 7zzproperly taken to be a temporal Eſtate, and ſomething of a profane 
Nature. Firſt, ſays he, 'tis a ſpiritual Thing, when 'tis annex'd to a 
Title or a ſpiritual Office. 240%, Tis a temporal Thing, when only the 
Commodity of the Fruits attend it; and a Layman 1s capable of it: 
And, therefore, when a Prebend is ſued for, a Spiritual Right is not 
always deſired, but only Temporals in ſome Cales ; becauſe a Canon 
ſuing tor a Spiritual Prebend, retains that ſame Prebend which he tir(t 
acquired, though the Temporalties of his other Prebend be united to his 
Spiritual Prebend, and the Eſtate Which he had before his Option be 
added to the ot her Prebend, which he ſued for. But if the Queltion be 
about conferring a Title, we always underſtand a Spiritual Right, as 
aforeſaid, under the Appellation of a Prebend. Hence 'tis, that when the 
Pope declares a Prebend vacant, and collates to it, 'tis always meant of 
a Spiritual Prebend : wheretore, I think, according to the Car Law, 


and 


[420] 


*. Arg. D. 
10. 1. 4. 


H 70 Diſt. 2. 


* 210.1. 3 
1 0 Diſt. 2. 


I Hoſt, in 


e. 29. Xs 3 


X. 5. 5. 4. 


_ of leſſer Value than the antient Prebends : 


on one good Clergy man ||. 


X. z. 5. 30. and relide at the greater Church himſelt *. 
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and the proper Eſſence of a Prebend, it is a Spiritual Right not accruing 
toa Layman, Bur, 

Tho? the Eſtates and Revenues of Cathedral or Collegiate Churches 
were divided heretofore by Prebends ; yet the Canons or Prebendaries of 
ſuch Church, cannot poſſeſs theſe Eſtates as their own Properties, but on- 
ly as Uſifrutiuaries, and as a certain Proviſion ariſing out of ſuch Eſtates 
tor the neceſſary Maintenance of the Canons, &c. and the Surpluſage 


ſhall be laid out on the common Wants of the Church: But tho? the 


Canons or Prebendaries have not a Property in ſuch Eſtares, yet as they 
have a //mple Uſufrutt in their Prebends, and not a zude Uſe alone, they 
may, in that reſpect, bring an Action*. Canons or Prebendaries can- 
not regularly litigate or go to Law with one another about their Pre- 
bends, becauſe they are not the Prebends of the Clergy, but of the 
Church only. But it ſometimes happens in Collegiate Churches, that 
tho' the Eſtates therein are in common, yet, for the avoiding of Com- 
plaints, and other Diſſatisfactions, each Perſon has a ſeparate Mainte- 
nance or Portion allow'd ; and in this Caſe, they may ſue for their Allo- 
cation. Prebends, which are newly ſettled in a Church, ought not to be 
For all Prebends, according 
to the C77072 Law, ought to be of equal Value, as well the Prebends of 
Canons newly founded, as thoſe on the old Foundation, 

Ot common Right, a Perſon cannot have two Churches or Prebends in 
the fame or in different Biſhopricks, unleſs it be in ſuch Caſes as are ex- 
preily allow'd by Law +: And in reſpe& of a Church with Cure of Souls, 
theſe Caſes are ſix in number, %. Firſt, When the Churches have but 
{mall Revenues belonging to them. Secondly, When one Church de- 
pends on another as its Mother-Churchll. Thirdly, When the Parſon 
holds one Church / Titulum, and another in Commendam *. Fourthly, 
When the Biſhop diſpenſes with his Pluralities f. Fh, When there 
are but a few Inhabitants in his Pariſh, or a paucity of Clergy to ſerve 
the Cure of Souls : And this is the ſame, whether this paucity be 1n or 
out of a City; fince in ſuch a Caſe, all the Benefices may be conferr'd 
And, $ixthly, When one Church is annex'd 
unto another. And 'tis the ſame thing in reſpect of a Prebend : For if 
a Perſon having a Prebend, receives another Prebend or Dignity either in 
that, or in any other Church, the firſt Dignity or Prebend ſhall become 
void *, even tho? the ſame ſhould be confirm'd ro him by his Superior + : 
And this I hold to be good Law with us in England, tho! Modern 
Practice be againſt me, which has been introduc'd by the Avarice of the 
Dignitary, and the Connivance of the Biſhop, to whom of common 
Nieht the Collation belongs; as this part of the Canon Law is in no 
wiſe repugnant either to the Statute Law of the Realm, or the Royal 
Prerogative, and was once receiv'd here by our Church. But tho? one 
Perſon may not be admitted to two Prebends; yet two Perſons may be 
admitted to one Prebend when 'tis void, if it be ſufficient for the 
Maintenance of both of them |), but not otherwiſe ; tho* I think, this 
Concluſion to be contrary to another Text of the Law *, which fays, 


That a Prebend ſhall not be divided into two. Though a Prebend 


ought not to be promis'd before it becomes void ; yet when 1t becomes 
void, it may well enough be promis'd without any Inconventence to 
the Church; and then it ought to be fill'd up and collared to within 
lix Months f. A Perſon may have the Profit of a Prebend by the Papal 
Law, tho? he be not a Canon of the Church, as a Pariſh Prieſt and the 

like ||; and theſe were called Parochial Prebends: But then ſuch Perſons 
having a Pariſh Church annex'd to their Prebends, ought to put in a Vicar, 
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Proctor is a Name of a large and genetal Signilication, in— 


1 * Wheretore, under this 'lirle I ſhall not only treat of ſuch 
W . . | SD 
2 as have the Management of Bulmeſs Fxira-jrdicially, but 
even of ſuch Proctors to whoſe Direction the Care of u- 
dicial Cauſes is committed. And, %%, OF Judiciul Proctors, as 
they ſupply the Place of other Men in the Buſinefb of 1.aw-Suits, and 
Judicial Pleadings: And of the others 1 ſhall diſcourſe herealter in 
their proper Place. Now a Proctor conſtituted in Judicial Matters is 
ſometimes known by one Name, and foin-times by another, according 
to the Diverſity of Affairs entruſted to him; and hkewiſe in reſpect of 
the ſeveral Perſons that employ him: Por it one Perfon ſends another 
to the Court to excuſe his Abſence only, he is in Latin ſtiled an Hæ— 
cuſaton; and ſuch a Perſon being ſent without a Connnillon or Proxy, 
does not differ from a Meſſenger, tho otherwiſe there is a wide Ditte— 
rence between a Proctor and a Meſlenger. But if any one undertakes the 
Judicial Defence of another without a Proxy or Mandate, or not being 
requeſted thereunto, he is then ſtiled a co/zmtary YDeſenſer : And ſome— 
times an Advocate himſelf is called a Dæſenſor. 

A Judicial Proctor then is he, that has the Managem nt of another 
Man's Buſineſs committed to him in Law-Concerns by the Warrant and 
Authority of his Client or Principal *, which we in ti a Provy, “ b. z. 3.1. 
and is the ſame as a Warrant or Letter of Attorney, I ſay another 
Man's Bufmeſs, becauſe he who tranſacts his own Bulineſs is no Proctor, 
tho he does it by the Perſwaſion and Advice of another: And I ſay 
by the Warrant and Authority of his Client, becaute a Proctor that has 
not a Mandatum or Warrant, is not admitted in the Plaintiff's Name , X. I. 37.1 
if the Defendant diſſents thereunto, unleſs ſuch Proctor appvars pro 
eonjunftd Perſona, as I ſhall Mew by and by. So that a Proctor may 
be a true or a falſe Proctor: The latter being he, that has no Proxy 
or Mandate to act by, or at leaſt) a very inſufficient one. Now Proctors 
are ſuch either by the Judge's Order at the Requeſt of the Parties them- 
ſelves}, or elſe become ſuch by the Act and Ratiſication of private Men loft Da. 

and every one, that is not prohibited as a Pupil or Minor is, may con- in J. 1. P. 3. 
ſtitute a Proctor. But if a Pupil or M.nor have no Gian or Cura Ut. 
| ; : FER loſſ. & Da. 

tor aſhgn'd them, they may conſtitute a Proctor in Reſpect of 7ixtrq- 
Judicial *, tho not in Reſpect of Judliciul Matters. But a Spndich of ; 3 
a Corporation cannot conſtitute a Proctor before Conteſtation of Suit or 
liſue joyn'd f, nor can a Guardian or Curator do it till that Time; 10 
becauſe they are till then made Principals in the Suit 4: But they may & 
conſtitute a Perſon called an Actor or Agent for themſelves 3 

Heretofore it was not lawful in all Cauſes to ſuc and act by a Proc- 
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in fin, 


tor, but only in ſome certain Caſes. But afterwards the Imperial Law | D. 50. 1). 
decreed *, for the Advantage of Litigants, that all Men might in Civil 8. 
Nnnnn ; or 


* C. 2. 1 3.28. 
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or Pecuniary Cauſes litigate by their Proctors; to the end that a Perſon 
who could not attend his own Cauſe thro' Age, Sickneſs, Travelling, 
Unskilfulneſs in Law-Matters, and the like, might have his Abſence 
ſupply'd and relicv'd by another Perſon : And the Cjoil-Law compels 
all Perſons of high Birth and Station in the World to conſtitute a Proc- 
tor, looking upon it as a very indecent Thing for Men of high Rank and 
Dignity to be preſent at the noiſy Brawlings of Lawyers in Courts of 
C. 2.13.25. Judicature, and to manage their Suits in their own Perſons *. So that 
the uſe of Proctors was firſt introduc'd in Obſequiam Fudicii to the end 
atorclaid. And in order to have a Proctor ad lites admitted and heard 
as ſuch, he ought in the firſt Place to exhibit his Proxy and prove the 
ſame ; and if there be any doubt about it, he ought to give Caution 
D. 3. 3. 40.2, Ae Rato f, unleſs he be the Son of him in whoſe Name he appears 
in Judgment, or be his near Relation, in which caſe he ſhall be 
admitted {ine Mandato. If there be more Plaintiffs than one in a Cauſe 
they may all of them (if they pleaſe) conſtitute one and the ſame 
Proctor. : | 

But tho' Pupils and Minors under Twenty five Years of Age cannot 
by the Cel Lac conſtitute a Proctor ad lites *; yet they may do this 
well enough cven by that Law, if they have their Gzardlian or Cu- 
rator's Conſent to this end. But if a Proctor appointed by a Minor ſhall 
obtain a Seiitence in the Suit in Favour of him, ſuch Sentence ſhall ſub- 
fiſt, notwithſtanding ſuch Prohibition; becauſe, in Matters managed with 
Succeſs, want of Age ſhall not prejudice a Minor, leſt that which was 
D. 1. 3. 25, introduc'd tor his Advantage ſhould redound to his Diſadvantage f. But, 
according to ſome, a Sentence thus given in Favour of a Madman with- 
out his Curator's Appointment of a Proctor, is not valid. For tho' Pu- 
pils and Ylinors are in ſome Reſpects compar'd unto Madmen, yet there 
is 4+ vaſt Ditterence between them: For Minors have ſome Judgment 
and Underſtanding ; but Madmen have none, being entirely depriv'd of 
their Senſes during the Courſe of their Madneſs. So tis no Wonder, 
that if they cannot make a Contract or ſtand ,in Judgment, they ſhould 

+ D. 42. 1.9. have a Sentence in Favour of them revers'd as invalid g. 15 
A Proctor or Syndick after Conteſtation of Suit may ſubſtitute ano- 
ther Proctor or Syndick in their Stead, but cannot do it before Iſſue 
join'd in the Cauſe ; unleſs the Client has in a ſpecial manner by the 
VII. 19. la Proxy given them Power of ſo doing *: Becauſe before that time a Proctor 
is not Dominus litis; and without ſuch a ſpecial Proxy the Action can- | 
not be try'd. But tis otherwiſe in a Proctor conſtituted in Rem ſuam, 
and not ad /ites ; ſince he may appoint a Proctor before Conteſtation 
VI. I. 19.1.3. of Suit f. A Proctor in Rem ſuam is he, to whom another Perſon afſ- 
ſigns a Right of Action to ſuc in his Name ||. And. tis the ſame Thing 
of a Proctor in Extra, judicial Matters, who may freely ſubſtitute ano- 
*V1.1.19.1.3, ther to do his Buſineſs, without a ſpecial Mandate®. It has been a Doubt, 
Whether a Perſon ſubſtituted by a Proctor after Iſſue join'd be Dominus 
litis ? And the better Opinion is in the Negative; becauſe by his not join- 
ing Iſſue he has not contracted with his Client. But ſome think, that if a 
Proctor, to whom a Power of ſubſtituting is given, ſhall before Iſſue 
join'd ſubſtitute another, and no Exception be made againſt the Perſon 
ſubſtitued before joining Iſſue in the Cauſe, ſuch Subſtitution is ſo valid, 
that the Perſon thus ſubſtituted cannot afterwards be ſet atide : But I 


+ C. 2.13.11. 


D. 3. 3+ 25+ 


10. 2.13.24. am of another Opinion. For the Text ſays ||, That an Enquiry ought 


to be made in the Beginning of the Suit, whether the Perſon has a 
Proxy or not. For if he be a falſe Proctor, no Judicial Proceeding can 
ſubſiſt: And he is equally deem d a falſe Proctor, who wants a Proxy, 


As 


Parergon Juris Canonici Anglicani. 423 


as much as he is who receives a Proxy from him who has no Power of 
giving it. 15 
I proceed in the next Place to conſider, what Perſon may be con— 
ſtituted and made a Proctor ad litem, and wiio not. And here I mult 
obſerve, that all Perſons may be thus conſtituted that are not particu- 
larly forbidden in Law +; the Law touching Proctors being a Prohibitory 10. 3.3.43. U. 
Law. Therefore, Fiſt, tis ſaid, That all Perfons in high Stations of 
Power are forbidden to give Patronage or Protection to Litizants, in 
Fraud or Oppreſſion of the Adverſe Party. Second/y, Women are forbid— 
den to execute a Proctor or Defenſor's Office; becauſe as this is the Office 
of a Man, it is contrary to the Modeſty of the Female Sex, or (at 
leaſt) not very ſuitable thereunto *.: But a Woman may be a Proctor 
in Rem ſuam, and act as ſuch in her own Cauſe f. Thirdly, Soldiers 
cannot diſcharge a Proctor's Office even pro Conjuntlis Perſonis ; be- 
cauſe ſuch Attendance would be an Avocation to them from their Mili- 
tary Exerciſes and Employments 4: But they may be Proctors / Rem: = . 
ſuam, and act in the Name of their Cohort ; or when they ceaſe to be“ 
Soldiers, as growing Feteraus, and the like. Fourthly, A Perfon im 
peach'd or found Guilty of a Crime, cannot be a Proctor, fo as to ma- - 
nage a Cauſe, till he has purg'd his Innocence ||: Nor can a Perſon bo jt C. 2.13.16. 
a Proctor, that purchaſes the Intereſt of Law-Suits, in Lain called 
Litium Redemptor ; becauſe tis contrary to good Manners to bargain 
for any part of the Intereſt ſubject to a Law-Suit f. And, LAH, No 
Madman can be a Judicial Proctor thro a Defect of Mind, and a vi- : | 
cious Underſtanding ; nor a Proctor to any other Purpoſes *. But a deaf 2 3, 3. . 
and a dumb Man may be aſſign'd a Proctor ad aaminiſtrandun, but not 
ad agendum, for the Management and Adminiſtration of ordinary Bu- 
ſineſs, but not to ſue and bring Actions at Law f. But a Son under the f p. z. 
Power of the Father might be a Proctor both for the Plaintiff and De— 
fendant, as Occaſion ſervd; and might conſtitute a Proctor in all 
Cauſes and Matters, which he could try without his Father's Con- 
currence +. 5 . 
Some fancy, that a Minor under Twenty five Years of Age cannot be 
made a Proctor; grounding this Opinion both on the Cie and Canon- 
Law. By the Canon-La tis certain that he cannot ||, but by the | vi. 1. 19.5. 
Civil-Law tis otherwiſe; tho' this was the Opinion of the old Law- 
yers, founded on the Digeſts *: Where tis ſaid, that ſich a Perſon “ P. 3. 3. 5. 
was not ſo qualified, becauſe he could not be reſtor'd i integrm to the 
Prejudice of the Adverſe Party; and thus the Judicial Proceſs would 
be renderd Eluſory. But the modern is the belt Opinion, e. "That a 
Perſon under that Age may be a Proor ad lites ; provided he be full 
Seventeen Years of Age, For our Anceſtors thought this Age, which is 
is ſtiled full Puberty, ought to be fo order'd and ſettled, that a Perſon 
might then proceed in publick Buſineſs of an inferiour Nature f. Nor is P. 3. 1+ 1.3. 
the Law in the Margin + any Bar to it; where 'tis ſaid, that a Son who N 
has not compleated his lawful Age as yet, may for this Reaſon be re— | 
pell'd by the Judge from the Office of a Proctor : For here the Words 
tas legitima, are not taken for the Twenty fifth Year of his Age, 
but (according to the ſubject Matter of the Law) for the Seventeenth 
Year compleat, or (as Cas || ſays) for the Fighteenth Year begun. Lib. a2. Obf 
Nor is the Opinion of the Ancients repugnant hereunto ; namely, © That cap. 16. 
© Fudicial Proceedings may not be render'd Eluſory by the Reſtitu- 
* tion of a Minor, (5c.” For that is true, when a Minor pleads his 
own Cauſe in Judgment, or defends the Cauſes of other Men without 
a Proxy : But when a Minor manages the Cauſes of other Men by a 
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previous Warrant or Proxy, his Clients ought to impute it to them- 
ſelves if they have committed their Buſineſs to a Proctor, who thro' his 
Minority is not capable of managing the ſame as it ought to be ; nor 
can they be reſtored in integrim on the Score of this Miſmanagement 
of ſo young and raw a Proctor *. Therefore, tho a Minor may be aſ- 
ſign d a Proctor, notwithſtanding he has not Legitimam Perſonam flandi 
in judicio; yet no Perſon can be compell'd to take on himſelf another's 
Buſineſs againſt his own Inclination, or to undergo the Defence of an 
abſent Perſon f. And 'tis ſufficient for the Plaintiff to have an Action 
ex Stipulatu Fudicati to compel a Proctor to make good his Damage, if 


tho Proctor ſhall refuſe to defend his Cauſe after a Retainer . But if a 


Client has given Caution or Security for his Proctor in his Preſence and 
Privity thereunto, for the payment of the Sum or Matter adjudg'd, 
the Proctor is ſtrictly bound to undertake the Suit, to defend the Cauſe, 
and not to deſert it after he has undertaken it. For if he acts contrary 


- hereunto, he ſhall not only loſe the Benefit of the Action ||, but ſhall 


cven be remov'd from his Procuratorial Office, as a Tutor from his Guar- 
dianſhip, who neglects to defend his Pupil or refuſes to give an Anſwer 
to a Judicial Plea, 

A Pro&or may be appointed to all Cauſes in general, or to one in par- 
ticular alone; provided, ſuch Cauſes be of a Cizi/ or Pecuniary Nature“: 
Nor is there any need of the Judge's Leave or Permiſſion hereunto, be- 
cauſe the Law it ſelf impowers the Litigants on both tides in Civil Cauſes 


to act by their Proctors f, unleſs (perchance) the Quality of the Cauſe 


will not ſuff-r the ſame to be manag'd by a Proctor, requiring the Li- 
tigants to be preſent, and anſwer perſonally, And in fuck a Caſe the 
Judge, being certify'd of the Cauſe thereof, ſhall compel their Pre- 
ſence in every part of the Suit *. If ſeveral Proctors are aſlign'd or re- 
tain'd even without this Clauſe, 2iz. G uns fine altero agere poteſt, 
one Proctor may act alone: For when ſeveral Perſons are {imply conſtitu- 
ted, cach of them ſeems to be conſtituted iz ſolidum. But ſome will 
have the contrary to be the better Opinion, 27g. That when ſeveral 


Proctors are conſtituted, one cannot execute his Proxy without the other. 
But 'tis otherwiſe (ſay they) if a Man conſtitutes more Proctors than 
one under this Form, gig. I conſtitute Titius and Seius, & utrumque 


D. 48. 1. 13. 


* Fachin. lib. 
1. Controv. c. 
24. Se. 


eorum; for tho he does not ſay in ſelidum, yet theſe Words 5 utrumque, 
c. do admit this Interpretation; and each of them is underſtood to be 
conſtituted in iu. A Proctor ought to be cited after Conteſtation of 
Suit, and not the Client himſelf. | 

In the Proſecuticn of a publick Crime, Papinian ſaysſ, the Interven- 
tion of a Proctor is fruitleſs; becauſe in Criminal Pleas and Contro- 
verſies regularly no Proctor is admitted: And the Canon-Law main- 
tains the ſame Doctrine. And this is true, according to each Law, 
when the Proſecution is commenc'd after a iminal Manner; but 'tis 
otherwiſe, if the Crime is proſecuted Cicili Modo in order to inflict a 
Fine or a pecuniary Penalty. For then nothing hinders, but that the 
Defendant may anſwer by a Proctor, ſince the Reaſon to the contrar 
ceaſes ; namely, That the Judge's Sentence might not be render'd Elu- 
ſory : For, Cefſante ratione legis, cefſat ipſa lex. For an abſent Perſon 
may ſuffer a Fine or pecuniary Puniſhment in his Goods, but in his Ab- 
ſence he cannot ſuffer a corporal Pain *, | 

I come in the next Place to conſider what Exceptions will lye againſt 
Proctors. Now it muſt be obſervd, that Procuratorial Exceptions do 
ariſe as well from the Perſon that conſtitutes a Proctor, as from the Per- 
ſon conſtituted, is. That either he has conſtituted a Proctor, who can- 


not 
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not make ſuch a Conſtitution, or that ſuch a one has been aflign'd wh» 
ought not : And Exceptions of this kind ought to be made in the be- 
ginning of the Suit“; tor if they are not then made, they ought. not . 4.14. 11. 
to be propounded after Iſſue join'd f: Which is true (I think) if ſuch TC: 2.13.13 
Exception does not render the Proceſs, which went before, null and void, 
as evory Exception does that ariſes from a Diſability by reaſon of ſome 
intrinſick Quality adhering to a Thing. In which Caſe a Pupil, who can- 
not ſo much as ſtand in Judgment for himſelf, may not be a Proctor: For 
if he ſhould bring an Action, his Plea would not be valid; tho' this Ex- 
ception were not propounded. And 'tis the fame 'Thing, if a falſe Proc- 
tor intervenes, meaning him who has no Warrant or. Proxy for his 
Appearance, or if his Proxy be found inſufficient in Reſpect of the 
Cauſe or Matter in Controverſy ; or, laſtly, if his Proxy has been 
revok d +. 1:0 | 
Now this Exception of a. falſe Proclor may be made even after Sen- 
tence, becauſe rune ought to conſiſt of three Perſons, ig. the 
Judge, Plaintiff and Defendant : For if there be no Plaintiff or De- 
tendant, and no lawful Proctor made in his Stead, the whole paſt Pro- 
ceeding is null and void. And, conſequently, neither Conteſtation of Suit, 
nor a Conclulion made in the Cauſe is of any Force to eſtabliſh and con- 
firm the Proceſs ||. Therefore, if ſuch an Exception be made after Sen- 
tence, it is deem'd to have been made in the beginning of the Cauſe, 
and before Conteſtation of Suit. Hence this Queſtion ariſes, 28. Whe— 
ther Acts done by a falſe Rroctor may be ratified by a Client after Sen- 
tence 2 Some hold the Affirmative, whether the Sentence be in Fa- 
vour or againſt the Client, whether the Client be a Major or a Minor, 
and whether it be within or after ten Days, it matters not, ſay they. 
For when any 'Thing is null and void from a want of Conſent alone, 
_ *tis render'd valid again by a ſupervening Conſent. And, conſequently, 
this is then the ſame Thing as if the Proxy had been had ab initio. So 
that an Action ex Mandato hereby lies as well for a falſe Proctor, if 
he has been at any Expence, as it does for the Client to bring him to 
an Adminiſtration *. On the contary, others ſay, That this only holds „ Gail, ib. i. 
good when the Client ratifies his Proxy before Sentence, and when no Ob. 47. 
Exception of a falſe Proctor has been made in the Interim: For after a 
Sentence pronounc'd, or an Exception made, the Client may ratify what 
has been done to his own Prejudice, tho' not to the prejudice of the 
adverſe Party, who has purchasd a Right by a Nullity of Sentence ; 
and the Client of a falſe Proctor cannot take this Right from him by 
his Ratihabition; fince tis not in a private Man to make a Sentence, 
which is null, to be valid and conſiſtent. Nor can any Streſs or Force 
be placed in the Defendant's Silence, ſince a Nullity does not prejudice 
him, becauſe he might make the Exception at any time t; : 
There is another as Fg ſtiled an Exception of not giving Satisda- 
tion or Security. For if it be a Doubt, whether the Plaintift has com- 
mitted his Cauſe or not to ſuch a Proctor, he ſhall be ſet aſide, till he gives 
Caution by Surcties for his Client's ratifying what he ſhall do in his 
Behalf in ſuch Cauſej. I ſay, if zhere be a Doubt ; becauſe if the, ,,., 
Proctor ſwears to the Truth of his Proxy, he is nct bound to give this 
Caution for the Ratification thereof, ſince his Client has ſufficiently de- 
clar'd the ſame in his Procuratorial Mandate, . T hat he will ratify, 
whatever his Proctor ſhall do for him. And on the contrary it appears, 
that it the Proctor has no Proxy given him, he ſhall not be heard as a 
Proctor, tho' he be willing to give Caution for the ſaid Ratification; un- 
leſs he be what the Cicilians ſtile Conjundta Perſona, who may try a 
O 0000 Cauſo 
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Cauſe without a Proxy or Mandate. Formerly all ſuch were term' d 


b. 3.3.35. Conjunctæ Perſonz as are enumerated in the Law quoted in the Margin *. 


+ Coftal. in l. 


t C. 1 13.2 


D. 3.3. 10 


But now it depends on the various Cuſtoms of each Country, who ſhall 
be ſo ſtiled f. But a Husband is —_ Conjundtiſſima Perſona, and in 
a Prejudicial Proſecution of his Wife's Affairs he may be a Proctor 
without a Proxy; becauſe tis zacitly underſtood to be given to him: 
And this he may do in all Matters for his Wife, unleſs he has once re- 
ceiv'd a Proxy from her in ſome Suit or other; for, by ſuch an expreſs 
Proxy, his tacit Proxy ſeems to be taken from him in all other Suits 
and Matters whatever g. Yet in this Caſe, wherein a Husband tries a 
Cauſe for his Wife without a Proxy, he muſt give Caution that his 
Wife ſhall ratify the Matter; or if his Wife be ſummon'd, he ought to 
give Security for his Wife's ſatisfying the Judgment ||, unleſs (perchance) 
the Suit be on the Score of her Paraphernalia, or Dower. For in this 
Caſe the Wife ſhall be admitted without Security, ſince he has the Ad- 
miniſtration of Things veſted in him as being in a Civil Senſe the Pro- 
. Prictor thereof. But here in England this Diſtinction of Husband and 
Wife is not made uſe of; for in all Civil Cauſes here the Husband and 
Wife are deem'd as one Perſon, Moreover, the Defendant's Proctor, in 
Latin often ſtiled Defen/ſor, is not admitted even with a Proxy, unleſs 
he gives Caution by Sureties % Fudicato ſolrendo; for no one can be a 
. Defender of another's Cauſe without ſuch a Caution f: But yet the 
Defendant's Proctor is not bound to ſwear to the Truth of his Proxy; 
and herein the Def :ndant's Proctor differs from the Plaintiff's, 
Both the Plaintiff's and Defendant's Proctor ought ſtrictly to obſerve 
the Limits and Bounds of their Authority 4, and if either of them ſhall 
do otherwiſe than in their Commiſſion warranted and directed to do, 
their reſpective Clients ſhall not be oblig'd to ratify and confirm the 
ſame. But if a Proctor ſhall only act according to the Inſtruction of his 
Proxy, the Client is bound to ratify the ſame ; and a Sentence pro- 
nounced againſt a Proctor ſhall bind his Client, as being valid. But the 
Client may have an Action ex Mandaro againit his Proctor, if he acts 
fraudulently or deceitfully by him ||, A Proftor ad lites may com- 
mence and propound an Action, exhibit a Libel, give in Fxceptive 
Matter, conclude in the Cauſe, hear Sentence, appeal from it, &c. But 
he cannot enter into Pads, References and executive Contracts, nor pray 
Reſtitution in integrum, nor give or receive an Oath, (5c. "Renee, in 
theſe and the like Caſes, beſides his general Warrant, he ought to have 


P. z. 5.6, 4 ſpecial Proxy . Therefore, if he acts in ſuch Affairs as theſe, he 


ſhall be ſaid to exceed the Bounds of his Commiſhon ; and, conſequent- 
ly, his Client is not bound to ratify his Proceedings herein. Nor ought 
a Proctor ad Negotia to ſell or alienate the Effects of his Client by a 


4 general Proxy omnium bonorum +, unleſs they are ſuch Fruits or Effects 
b. 3.3. 63, as may caſily be ſpoil'd by keeping ||. But he who has a ſpecial Proxy 


— ern men, ee 9 


or general Commiſſion with free Adminiſtration, may fell his Clients 
Goods or Eſtate, provided he does it animo adminiſtrandi, and not 
donandi Cauſd. He may alſo make Pacts and Agreements, c. provi- 
ded it be without any Diminution of the Patrimony ; and give an Oath, 
make a Demand, barter one Thing for another, pay Money, and (in 


| general) do all Things which his Client or Principal may do *. And 
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tho the Proctor ſhould not have a Commiſſion for ſo doing; yet what 
he does ſhall be valid from his Client's Ratification of it: For ſuch 


c. 2.1. ig Ratification is Equivalent to a Proxy f. And much more, if 4 Man be a 
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Proctor in Rem ſuam. And an Action lies for him, becauſe he is here 
in the Place of his Principal, and may lawfully tranſact and do all 
| „„ Things 
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Things as his Principal may do“: And herein he differs from a Proc- D. 3. 3. 61. 
tor not made in Rem ſuam, becauſe he cannot recover the Expences 

which he has been at in obtaining his own Right, according to Cad. h. . 
Faber f. n De fin. 20. 

But ſome Things ought neceſſarily to be expreſs'd in ſome Kinds of 
Proxies, as to contra't Marriage, take the Oath of Calumny, demand 
a Debt, to pray Execution of a Sentence, Taxation of Expences, Re- 
ſtitution in integrum, (5c. otherwiſe the Proctor cannot act, if ſuch Re- 
ſtitution be principally and not incidently pray'dj. A Proxy may be | Mynſ.cent. 
revok'd before Conteſtation of Suit, without any reaſonable Cauſe 2 9 26. 
aſignd : For the Client may attend the Cauſe himſelf, eſpecially if 
he be jealous of any fraudulent Dealing in his Proctor [. But if a | VI. 1.19.2. 
Proctor has by his Proxy a Power to ſubſtitute another Proctor, he 
cannot revoke a Subſtitution made by him, after the Perſon ſubſtituted 
has taken the Subſtitution on himſelf, tho' he does not make uſe of the 
ſame, unleſs he has alſo a Power granted him of revoking ſuch Subſti- 
tution. But if a Perſon be made a Proctor in ſeveral Cauſes, and in 
one of theſe Cauſes makes a Subſtitution, he docs (notwithſtanding ) re- 
main a good Proctor in all the other Cauſes |. 

As ſoon as a Proctor has finiſh'd his Office or Buſineſs, an Action ex 
Mandato lies according to the Cicil- Lam, in order to compel a Re- *D.3.3.42:1, 
ſtitution of whatever he has received from or out of the Suit, tho' re— 
ceived thro' a Miſtake, or by the Iniquity of the Judge. He ſhall like- 
wiſe hereby be compelled to reſtore all ſuch Writings and Inſtruments 
as he had concerning the Cauſe ; and be obliged to make good whatever 
Damage his Client has ſuſtain d by his Neglect or Deceit f. And by a C. 2. 1.10, 
croſs Action of the ſame Kind, a Proctor may recover his lawful and 
honeſt Charges ſpent in the Suit bond fide +; or if he has paid any Mo- D. 3.3.4.2. 
ney, or engag'd himſelf in any Bond on his Client's Account, he may do 
the ſame. But if he ſuffers any Penalty hereby thro” his own Default, 
he ſhall not recover that, nor the Coſts he has been at as a Proctor | p. z. z. 
in Rem ſuam *. | 4. 5 & 6. 
If a Proctor commits any Iniquity in his Office, his Client is no otherwiſe * 
anſwerable for the ſame than as he particularly ratify d or commiſſion'd q P. 3. 3. 27. 
the Fact f: But a Curator, Guardian or Protlor in Rem ſuam obtaining C. 2- 13. 3: 
an unjuſt Demand do bind themſelves in their own Perſons. Thus if 1 renn 
ſell to Titius an Eſtate of Inheritance given me; and making him my Proc- 
tor do aſſign over to him all my Actions (for Incorporeal Rights cannot 
otherwiſe be transferr'd) to the end that he ſhould ſue in my Name, 
and pay all Charges tho to his own Behoof, and not to my Damage, 
ſuch Perſon is ſaid to be a Proctor in Rem ſuam. A Proctor {imply con- 
ſtituted ſhall not prejudice his Client by virtue of fuch /ample Proxy, 
tho' he ſhould ſue an unjuſt Demand in his Client's Name : And this 
is true (I think) not only in a fimple, but alſo in a general Proxy cum 
liberd poteſtate. But tho a Proctor be fully made with a free Power 
of doing all Things without Controul ; yet he ought not to ſuc an un- 
juſt Demand on his Client's Behalf, as being not bound thereby : Be- 
cauſe, in a Proxy how general ſoever it be, only ſuch Powers are deem'd 
to be granted as relate to the Management of his Concern. Nor can a 
Proctor with a general Proxy do ſuch Things as require a ſpecial War- 
rant, unleſs he be a Proctor with a free Power : But if a Proctor has a 
general Power, he may do all Things which his Client might do in his 
own Perſon ; provided there be no Fraud in the Caſe tf, +D.3.3.35.2. 

As a Proctor has the Management of the Buſineſs of particular Indi- U 3: 3.46.4. 


viduals; ſo a Syndick manages the Affairs of aggregate Corporations || : | . KN TI 
| nd 
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And that there is this Difference between a Proctor and Syndick appears 
from the Diverſity of Pitles in the Cioil and Canon- Larp; for if there 
was no Difference, there would be no Diverſity of Titles. The Greeks 
indeed ſtile thoſe by the Name of Fyndid s, who undertake any perſonal 
Employment, as well as thoſe the Litigants make uſe of for the Ma- 
. 7. 3. 2. 1, nagement of their Cauſes: But in Propriety of Speech, according to the 
* * Cicit-Law *, Syndicks only manage the Affairs of Colleges or Secular 
Corporations. But this Diſtinction is often confounded, as appears from 
the Title of a Syndick in Gregory's Decretals here quoted f ; where the 
Word denotes him who manages the Cauſe of a Convent or Eccleſiaſti- 
cal Body Politick. And as this Perſon is commonly called a S$yndick in 
Secular Corporations; ſo in Eccleſiaſtical ones he is often in Latin 
termd an Oeconomnus : For Religious Perſons have their Syndick or 
Oeconomus to manage the Cauſes of their Monaſteries, with an ap- 
X. 1. 39. 1. Pointed Salary ſettled on him4. A Proctor and a Syndick differ from 
the Adminiſtrator of a State or Republick; the one being employ'd in 
the Adminiſtration, and the other in the Law-Suits thereof: But a Proc- 
tor aſſign'd by a Corporation of Townſmen is in Latin called Actor 
Uniccrſttatis ; becauſe he intervenes in the Buſineſs of the Pub- 
lick, and not of particular Men. A Syndick may be aflignd to 
all Buſineſſes, and to all Cauſes, whether they be Civil or Crimi- 
bb. z. 4. 10. nal, preſent or future, and the like || ; but then it ought to be by a 

| ſpecial Authority. | | 
A Proctor, Syndick, and the like, ought to be well inſtructed in the Cauſe, 
and if not, it ought to be imputed to his Client. For if a Proctor or Syn- 
dick ſhould upon their Examination ſay, That they deſired longer Time to 
conſult their Client, a Term ſhall not be affign'd them without a very 
= Cauſe ſubſiſting * ; or if either of them ſhall ſay, That he is igno- 
rant of thoſe Things, touching which he is interrogated, and that they 
belong to the priucipnl Matter in the Suit, he ſhall be condemn'd in the 
Expences made on this Account f, unleſs it be upon ſome new and cmer- 
gent Article, or ſomething his Client cannot be charged with, wherein 

he did not inſtruct his Proctor. | 

As a Proctor is conſtituted by mutual Conſent, fince no one can be ſuch 
againſt his Will, unleſs it be in a Caſe of great Neceſſity, when no vo- 
luntary Proctor can be found to appear; ſo is his Proxy revok'd by 
the like Conſent ; and his Client may revoke the ſame at pleaſure be- 
+D.3. z. 3. fore Conteſtation of Suit (as before related) without any Cauſe ſhewn , 
_ unleſs he be a Prod or in Rem ſuam, who ſtands in the place of the Prin- 
cipal to all Events. But tis otherwiſe after Conteſtation of Suit; for 
that the Matter then ceaſes to be Res integra: And the Proctor being 
thereby made Dominus litis, his Proxy cannot be revok'd without a juſt 
Cauſe given ||. And theſe are ſaid to be juſt Cauſes for ſo doing, 27g. an 
unfit Age for the Buſineſs of a Proctor, want of Health in him, evil Suſ- 
picions of his Integrity, other Employments, and the like, as mentioned 
„P. 3. 3. 16 in the Digeſts *. And tho the Effect of ſuch a Revocation is, that ſuch 
& 17. Proctor ſhall not meddle in the Buſineſs for the future; yet ſuch Things 
as he did before ſuch Revocation, remain firm and valid. A Proxy may be 
revok d cid voce, tho it was made in Writing. A Proctors Mandate or 
Warrant expires alſo by his own Death, but not by a Client's Death, if 
0. 2.13.23. Suit has been conteſted, or Iſſue join'd by or with the Proctor t, which the 
Croilians ſtile an Acceptance of Fudgment. And, laſtly, this Proxy ends 
on a Determintion of the Inftance by a diffinitive Sentence. For a Proc- 
tor cannot be compell'd to give his Aſſiſtance in the ſecond Inſtance, o- 
therwiſe call'd a Judicial Appeal, having already fulfill'd the Truſt un- 
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dertaken by him . But if che Proctor ſhall be conſtiruted ad integram C. a. 13.17 
Cauſam, and be caſt in the Suit, he ſhall be oblig'd to appeal in his 

Client's Behalf : For tho' the Judge has diſcharg'd and finiſh'd his Office, 

by pronouncing Sentence; yet the Proctor is not adjudg'd to be at Li- 

berty by a Sentence pronounc d, ſince he has not gone thro the whole LEM: 
Cauſe, to which an Appeal is an Appendix *. For the Proctor ought C. 2-15-37: 
to appeal within ten or fifteen f Days after Sentence, or (at leaſt) to A Hs c.14. 
give his Client Notice that Judgment is gone againſt him. But ſuch 

Proctor is not forc'd to proſecute the Cauſe of Appeal to its Extre- 

mity, becauſe the Proſecution thereof has no Dependance on the Ap- 

pendix, or what is connected to the firſ# Inſtance. | 
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Of Procurations, Synodals and Pentecoſtals. 


FROCURATIONS, in Tatin ſtiled Procurationes, arc 

2 certain Sums of Money which Pariſh-Frieſts pay Yearly 

do the Biſhop or Archdeacon ratione Vifitationis ||: | 1 

N ſo they were anciently paid, tho' now they are dem- 3 1 
ed whether the Biſhop or Archdeacon viſits or r | 

Perſon. 'Theſe Procurations were anciently paid 1 6+ 

ceſſary Victuals and Proviſions made for the Reception and bntcrt1:n- 

ment of the Viſitor and his Retinue, but were aiterwards turn'd nt 

Money. Vallenſis defines a Procuration to be an exhibiting and pro- 

viding of all Neceſſaries for an Entertainment, which in ratpect of VI. 

ſitation is due from the Church or Monaſtery viſited to him, who (1c- 

cording to his Office) has the Right, Power and Charge incumbent on 

him of viſiting the ſame, whether he be a Biſhop, Archdeacon, ian, 

or even the Pope's Legate. And there is a Memorandum in tlie Year 

1290, that the Biſhop of J/orce/ter did on the Feaſt of St. Luke the E- 

vangeliſt (being J/edneſday) take Procuration in Mat and Drink at 

Borde/ly, and lodge there all Night f. See Herens's Hiſtorical Diſcourſe CH 

of Procurations and Spnodals, printed Anno 1661. 

In England the common Uſage was for the Archdeacon to receive 
for himſolf and Retinue Seven Shillings and Sixpence, 27g. for his Horſe 
Eighteen Pence, and for every other Carriage with its Rider Twelve 
Pence: But a Cuſtom does not limit the Sum of Procura ions, ſine we 
ought herein to have Recourſe to what is laid down in the Fowrrra- 
vagants t. In the Time of Hubert Archbiſhop of Canterbury, which + Ext. lib.3. 
was about the Beginning of King John's Reign, the Canons of the de Cen. 
Church took Care f, * That Biſhops ſhould not be burthenſome to , .... 

* their Clergy by the Number of their Attendants in their Viſitations, e 
* which were then Parochial, and not from Deanery to Deanery, as at bt. 1. 

** preſent ; and the Number then allow'd being twenty or thirty Horſe, 

* it was thought too heavy for the Clergy to bear||:” And, there- X. 3. 39.6. 
fore, by Degrees it was thought fit to turn that Charge into a Cer- 
tainty, which was the Original of our preſent Procurations. Ihe Coun- 
eil of Cavaillon in France fixd no Sum, but only deſired the Biſhops 
not to be burthenſome to the Clergy in their Parochial Viſitations. And 


P pppp Lind- 


A. D. 831. 


— PR _ *% £ N 1 — 2 
— ñ—EZ—j— — — —— — — — — — 
— —— ——— —ñ—ͤ—6ꝓ— — 
— 2 4 
— — 


— — 
2 — 


hy 


— — — : — 

— — — > — IC — = 

— — 2 2 228 — — - + 22 - 
* 45 _ a 


4.39 


*1ik.3: 12 
22. cap. I. v 
die H ſitatior is 
jut ſup. cap. 5 


Parergon Juris Canonici Anglicuni. 


Lindepood ſays, the ancient Procurations here in England were a Day 
and a Nights Entertainment, which became afterwards to be a Cuſtomary 
Payment in Money*. And by a Provincial Conſtitution in Lindewoodt, no 
one ought to receive from any Church, or demand any Procuration to be 
paid him in reſpect of his Viſitation without a diligent Viſitation thereof, 


which he ought to make by a Perſonal Enquiry, and by an effectual In- 


ſpection of ſuch Things as ought to be inſpected and enquired into by 
him : Which plainly thews, that Procurations were not due without a 


- perſonal Viſitation f. And then the Conſtitution goes on and ſays, That 


if any one has a Mind to vilit ſeveral Churches in one Day, he might 


t VI. 3.20.3.2 


j| VI. 5. de 
reg. Jur. 42. 


A. D. 1188. 
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1 A. D. 1337. 


+ X. 3.39.25. 


cauſe all and each of the ſaid Churches thus viſited by him in one Day, 
ratably to contribute only one Procuration in Moncy or Victuals for them 
all; and herewith he ought to be content, according to the Canon— 
Lato +. And the Reaſon the Gloſs alligns for this is, becauſe the Viſi- 
tation is the Principal, and the Procuration paid is only an Acceſſory: 
And, therefore, an entire Procuration due from ſeveral Churches ought 
not to accede to a Viſitation of them; ſince the Acceſſory ought not 
to be greater than its Principal. By Money in this Caſe the Conſtitu- 
tion does not only mean Money in Tale, but it may be underſtood of 
any certain Meaſure, which conſiſts in arid7s gel liquidis, according to 
4 Compoſition or Cuſtom preſcrib'd, or in giving any Thing elſe accord. 
to a Quantity rated and taxed ; or without any Taxation at all; provided 


3. the ſame be moderated according to the Text of the Canon-Law *. 


We read in the Books of the Canon-Law t, that ſome Prelates were 
become ſo very Burthenſome in their Viſitations by their ſtately and 
pompous Retinue, that the Pariſhioners were compelled to ſell the Plate 
and Ornaments of their Churches to maintain the Pride and Grandeur 
of ſuch as viſited them: And, therefore, the Council of Lateran +, to 
limit this Exceſs in Procurations, decreed, 'That no Archbiſhop in his 
Provincial Vilitation ſhould carry with him more than forty or fifty 
Horſe, a due Kegard being had to the Diverſity of the Provinces, and 
the Eſtates of the Churches they viſited ; and a Biſhop ſhould not tra- 
vel with more than twenty or thirty ; and Archdeacons with more than 
five or ſeven. A very wiſe Proviſion according to the Exceſs of thoſe Days. 

Indeed, it might have been ſome Eaſe to the Clergy, if the Number of 
Diſhes had been limited as well as their Retinue ; for the Viſitors gaped 
after ſumptuous Entertainments, as the Canon tells you, tho' they were 
directed only to take a Competency, and that with T hankfulneſs too: 
And ſuch: a great Equipage being a heavy Expence to the poor Clergy, 
(for they might ſtay a Day and a Night as atoreſaid) Pope Boniface the 
Eighth to remedy this Miſchief made a Conſtitution ||, That the Viſitor 
might receive Money inſtead of Procurations in Victuals, if the Perſons 
viſited were willing to pay the ſame, and not otherwiſe. But ſtill the 
Clergy were oppreſſed by the Exorbitant Demands of the Viſitors; for 
tho this Canon made it lawful for them to compound for Money inſtead 
of Victuals, yet the Sum was not limited. Therefore about ſixteen 
Years afterwards * a Complaint was made in the Council of Vienna, 
under Pope Clement the Fifth, but it was not redreſs d till about Twenty 
ſix Years afterwards t, 2g. by a Decree made by Benedit the Twelfth 
already quoted ; whereby the Sum was proportion'd according to the 
Quality of the Viſitors, and the Circumſtances of the Perſons vilited +; 


but ſtill leaving them at liberty to pay ſo much in Money or Victuals. 


And this voluntary Payment being continued in many Places, in Time 
grew into a Cuſtom, by which the Onantum is now ſettled and paid at 
this Day. Indeed there was a Conſtitution made by Pope Innocent 

the 


* 
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the Fourth *, and afterwards ratify'd by a General Council at Lyons VI. 3-20-t 
under Pope Gregory the 'Tenth t, torbidding (under a Malediction) the f VI. 3. 29.8. 
taking of Money in lieu of Procurations even from ſuch as were willin | 
to pay the ſame : And the ordinary Penalty in this Caſe againſt Viſt- 
tors of any Rank inferiour to Patriarchs, Archbiſhops or Biſhops, that 
Jhould preſume to receive Procurations otherwiſe than in Victuali, was 
Suſpention 40 Officio & Beneficio ; but Patriarchs, Archbiſhops and Bi- 
ſhops were obliged within a Month's Time to reſtore 'Twofold of what 
they had received m Money to the Church from whence they had 
taken it, under Pain of an Interdict ab ſngrefſu Hecleſic. But this Penalt 
(Ithink) was only inflicted on them, when they received Money ih lieu 
of Procurations without Viliting : For if they viſited the Church, the 
might make the Perſon vilited eaſy by a Compoſition, and ſo the Ca- 
non ſeems to imply; that Council well knowing, that if they receiv'd 
their Procurations in Money, they would take the Money and never viſit 
the Church. 
It has at times been ſmartly controverted, Whether Procurations are 
only due ratione Viſitationis, or whether the Payment thereof may be 
legally demanded without the Act of Liſiting, and not exclulively to 
Archdeacons in the Years of Epiſcopal Viſitations? For if ſo, then the 
aforeſaid Deſcription which Fallenſis gives thereof is not adequate e- 
nough to the Nature of the 'Thing : For as theſe Procurations were 
anciently exhibited in /7ttnuals only, they could not be perform'd with- 
out the Act of /i/iting. But tis now ſuppos'd, that they are and may 
be otherwiſe due than in reſpect of Viſitation; and, therefore, Arch- 
deacons may receive Procurations in the Biſhops Triennials, and yet not 
viſit as being inhibited : For at this time Cuſtom ſeems to have ſet 
aſide a written Law; and a juſt Claim may be laid to this Eccleſiaſtical 
Payment of Procurations without any Viſitation at all, which has been 
the Occaſion of much Miſchief to the Church in letting the Manſe and 
Pariſh Church go to decay. Lindwood ſays c, That Time was when (Lib. . Tit. 
Archdeacons had a Right of Viliting every Year, and fo accordingly did Fe fitations, 5 
viſit and recciv'd Procurations ed ratione: And ſometimes they viſit not, 
as in Biſhops Triennials; yet by Cuſtom do and may receive their 
Procurations. But this ought to be underſtood only of ſome, and not 
of all Archdeacons. Indeed the Canon-Law ſays, that the Archdeacon 
is to go Perſonally to the Place to be viſited, and not ſend another for 
| that Purpoſe : For if he does not go himſelf, he ſhall not receive in 
| Denariis the Procurations due ratione Vifitationis |. But, notwith- 
ſtanding this, the Perſon whom he commiſſions for that Purpoſe nomine 
ſuo, ſhall receive the Procurations for himſelf and his Attendants in 
Viituals *. : | 
But now this Payment is become a certain and ſettled Revenue 3. 3% VF: 
on the Archdeacon, and 'tis in effect his Subſiſtance, and rated to him in: © ® 
the King's Books, for which he pays Tenths: And in ſeveral Grants of 
impropriate Rectories theſe Procurations are ſtill left as a Charge upon 
the Impropriator. And tho' ſome Canons have been formerly made in 
this Kingdom, forbidding Archdeacons to take Procurations without a 
perſonal Viſitation; and that they ſhould not preſume to receive Vees or 
Preſents for not viſiting f: Yet Cuſtom has ſo tar prevail'd againſt theſe + 1 jndw. lib. 
Canons, that an Archdeacon ought not to be depriv'd of this Profit by 3. Hit. 22. 
his ſubmitting to the Biſhop in his Trienmial Viſitation, ſince this would V1 . 
be to puniſh him for his Obedience to the Inhibition of his Dioceſan. 
I'herefore, theſe Perquiſites having been enjoy'd for fo long a Pime by 
Archdeacons, and paid by the general Conſent of the People to them, 
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when they do not viſit in Perſon, they may be juſtly due to them at ſucii 

Times as they are nſually paid, whether they viſit by themſelves or by 

their Officials. There ought not to be more than one Procuration paid 

for the Mother-Church and Chapel thereunto belonging, when they 

„Lib. 3. Tit. are viſited, according to Lindwood ® : But Joh. Andreas f, and other 

22. cap. 5. v. Canoniſts, do politively aſſert, That every Chapel dependant (if Peopled 

ROW of and of Ability) ſhall pay its proper Procuration at the uſual Times of the 
„ Ordinary's Vilitation ; becauſe the Biſhop is to have a Reſpect to every 
+ X. I. 31.13. Individual Member of his Dioceſs #. But this is only true, when ſuch de- 

pendant Chapel has a Curate proper of its own, and diſtin from the 

Curate of the Mother Church : But 'tis otherwiſe, when the Rector of 

the Mother-Church is Parſon of them both, and ſerves the Cure of the 

ſaid Chapel by a Vicar "Temporal, and removeable at Pleaſure, as I 

Hag. 165- have already remember'd under the Title of Chapels 
I ſhall next conſider how and in what Courts theſe Procurations are 
to be recover'd, if refus'd to be paid; and as to this Matter we ought 
to conſider how the Law ſtood before the Act of Henry the Eighth *, 
and what Alteration has been made ſince by that Statute, which enacts, 
That all Penſions, Portions, Corrodies, Indemmities, Synodies, Proxies, 
and all other Profits due out of Religious Lands and Houſes difſole'd, 
ſhall be paid to Biſhops, Archdcacons, and other Ficcleftaſticks, by the 
Occupiers of the ſaid Lands, if ſuch Fccleſtaſticks were ſeiz d thereof 
within ten Tears before their Diſſolution. And if upon Suits in the 
Kcclefiaſtical Court for the ſame the Defendant be convitt, the Plaintiff 
ſhall recover the Valne there in Damages, together with his Coſts. 
So that from hence it appears, that Procurations, which that Statute 
ſtiles Proxies, may be ſued for in the Eccleſiaſtical Courts. And before 
the making of that Statute they were recoverable in the Spiritual Court 
and not elſewhere ; unleſs where the Plaintiff claim'd them by Preſcrip- 
tion; and then they were triable at the Common Law: But it has 

ſince been doubted, whether a Bill in the Exchequer might not be proper 
+ Hard, Rep. in ſuch a Caſe f; but that muſt be intended where they have been paid 
122 within Time of Memory, and this by Virtue of the Sacing in the 
| Statute of Her:ry the Eighth #, whereby the Monaſteries are given to the 
Crown, and the Lands belonging to them were order'd to be under the 
Government of the Court of Augmentations, which Court is now annex'd 
to the Exchequer. For there is a Prociſo in the 347h of Henry the Eighth 
above cited, 278. That if the King had demisd any of theſe Lands for 
Life or Tears with a Covenant to diſcharge the Leſſee from the Pa- 
ment of Procurations, that the Party claiming them ſhall ſue in the Court 
of Augmentations, and not elſewhere ; ſo that it muſt be now in the Ex- 
chequer. But this Pyrociſo does not extend where any Lands were 
granted by him in Fee, but only to ſuch Caſes where the King had 

granted any particular Eſtates thereof, And, therefore, a Prohibition 
was deny'd to ſtay an Excommunication for not paying Procurations upon 
Harde Rep. ſuggeſting this Statute, and that the Party ought to be ſued in the 

p. 388. Exchequer ||. | | 

Guilder ſued the Plaintiff Kirton in the Eceleſiaſtical Court at York 

for Procurations belonging to him as Archdeacon ; and in his Libel de- 

clard, That for 10, 20, 30 and 40 Years laſt paſt there has been paid 

Six Shillings Annually for the ſaid Procurations by the ſaid Kj77on and 

his Predeceſſors Parſons of D. Whereupon Kirton pray'd a Prohibition, 

1 ſuggeſting, that the ſaid Procuration has not been payable, and denying 
485. . Koll. the Preſcription ; and ſo the Eccleſiaſtical Court cannot have Cognizance 

Rep. 293. of the Preſcription, it being properly tryable at the Common Law“. 

| But 
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But it was ſaid, That Procurations were payable of Common Right, 
as Tithes are: And no Action will lye for the ſame at the Common Law. 
And a Preſcription in the Eceleſiaſtical Court may have a different Com- 
mencement from what it has at the Common Law; and that a Penſion 
may be ſued for in the Eccleſiaſtical Court“. The Court herein granted“ F. N. h. 
a Conſultation as to Procurations demanded generally: But if the Plain- b. 
tiff had deny d the Quantum, a Prohibition had been awarded f. tRaym. Rep. 
The next Thing, I ſhall here treat of, is of Synodals, which is a Pe- p. 350. 
cuniary Tribute paid by the Inferiour Clergy to the Biſhop ; and it is fo 
called, becauſe it was uſually paid at the Biſhops Synod or Viſitation : 
And it differs from Procurations, becauſe thoſe were Penſions, but Syno- 
dals are a Cenſus or Tribute. Indeed the Word Synodale ſeems to have 
three Significations, as we meet with it in our Books: For, Fir/t, It 
is taken and uſed for the Meeting or Synod itſelf, See Gregory's third 
Epiſtle to the Biſhops of Almany and Baiory, which Baronius cites in 
the eighth Tome of his Annals about the Year 738. And, Secondly, In 
the Tripartite Hiſtory it ſeems to denote the Acts done at a Synod, as 
well as the Synod itſelf, where mention is made of a Synod of Biſhops 
aſſembled at Antioch out of divers Provinces, who ſent the Emperor 
Jociniam a Copy of the Nicene Creed, ſaying, Hunc Libellum (mean— 
ing the ſaid Creed) in Collections Synodalium Sabini conſcriptum inve- 
nimns. In the ſecond Part of the Appendix to the third Lateran 
Council, we meet with Pope Alexander the Third's Letter to certain 
Archdeacons and Deans, reproving them for extorting Money from the 
Clergy in a frudulent Manner, under different Names: Er hujuſmods 
Exaitionem (ſays that Epiſtle) ut cam liberius cideamini exigere, quan- 
dog; conſuerrdinem Epiſcopalem, quandoq; Synodalia, quandog; Dena- 
rios Paſchales appellantes. And in this Senſe the Word is here 
mes” | 
But tho' this Duty was only paid to Biſhops, as appears from this 
Pope's reprimanding Letter; yet afterwards in Proceſs of Time it be- 
came due to Archdeacons, not ſo much de Jure communi Eccleſtaſtico, as 
by Compoſition with, or Grant from the Biſhop. And ſince Epiſcopal Sy- 
nods have been diſcontinu'd and turn'd into meer Viſitations, this Tri- 
bute has been uſually claim'd by, and paid unto Archdeacons at their 
Eaſter Viſitations. Some will have it to be a Contribution towards tho 
Archdeacon's Charges in theſe Dioceſan Synods, they being elected by 
their Deacons as their Repreſentatives at ſuch Aſſemblies: But with 
them I cannot agree for many Reaſons. But 'tis now become a Church- 
due; and the Statute of the 34th JI. 8. c. 19. provides for the recovering 
the ſame, where 'tis deny'd or neglected to be paid, under the Word 
Sinodlies ; as it does of Procurations : And tis fit it ſhould be ſo ; 
becauſe it is valu'd in the King's Books, and a Yearly 'Tenth is 
taken from thence. — 
This Synodical Duty was anciently known by two other Names now 
grown obſolete: The firſt was ſtiled Cathedraticum *, probably from «x, 1.31. 16. 
the Original Cauſe thereof; being the Sum of two Shillings paid to the 
Biſhop by the Inferiour Clergy, as a Token of their Subjection to him 
& ob honorem Cathedre Fpiſcopalis f; and the other was term'd Syn + 10Q. 3. 10. 
aaticum t, from the Time of Payment, it being at the Synod. Panor- As 
: a ö . . 31.76. 
mitan ſays, That this Cathedraticum was a Penſion paid formerly to Glofl. in v. 
the Biſhop from every Church of his Dioceſs, according to the Cuſtom 90+ /olidvs. 
of the Place ; and it began when the Revenues of the Church firſt 
came to be divided and allotted to ſeveral Miniſtries ; for then it was 
that this Payment was firſt made to the Biſhop by the Benetic'd Clergy 
2 qQqqq with- 
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within his Dioceſs. Lindwood informs us *, That tho' the Payment of 
the Cathedraticum and Synodaticum were Onera Eccleftaſtica ; yet 
they were not Onera Inmovata, but Onera Ordinaria, aud by Impott- 
tion of Law. 

Pentecoſtals, otherwiſe called M Hhitſon-Farthings, were Oblations 
made by the Pariſhioners to the Pariſh-Prieſt at the Feaſt of Penteco/?, 
commonly ſtiled itſontido.: But becauſe theſe Oblations were firit 
made to the Cathedral Church, and not to the Pariſh-Prieſt, it may 
be brought as a good Reaſon to ſhew why Deans and Prebendaries in 
ſome Cathedrals arc intitled to receive theſe Offerings ; and in ſome 
Places the ZYiſhop and Archdeacon, as at Glouceſter. They were paid to 
the Mother-Church at Horceſter before the Diflolution of it; and when 
Henry the Eighth endow'd that Church after the Diſſolution thereof f, 
he reſtor'd them their Pentecoſtals ; as may be ſeen from the ſaid King's 
Grant now in the Archives of the Church of Vorceſter, as is ſaid. 
Some conceive theſe Annual Payments to be nothing clſe but a Con- 
tinuance or Repetition of an ancient Penſion, iſſuing out of the Obla- 
tions brought by the People to their Churches on the Day of founding 
or dedicating them to ſome Saint, or at ſome other great and ſolemn 
Time of Divine Worſhip + ; and that a Moiety or third Part of them 
being reforv'd unto the Biſhop by a Contract made between him and 
the Sander of ſuch Church, the ſame was ſettled upon the Epiſcopal 
See, and became payable Yearly at or about the Feaſt of Pentecoſt : 
But afterwards when the Biſhop admitted a Prieſt to officiate in a new 
built Church, he might appoint the Payment of the Pentecoſtals to him 
who had his Maintenance before out of the common Stock or the 
Treaſury of the Cathedral or Mother-Church : And where this has 
continu'd for any length of Time, and has been uſually paid, the Pa- 
rochial Clergy have a Right of receiving the ſame. Some have fan- 
cy'd, indeed, that theſe were the ſame as Peter-pence here ancicntly 
paid; but that cannot be true, becauſe Peter-pence were uſually paid 
either at the Feaſt of St. Peter and St. Paul, or elſe on Lammas-Day. 
But theſe Penzeco/tals ſeem to be paid on or about the Time from 
whence they have their Denomination, gig. at the Feaſt of Pentecoſt. 
At which Feaſt there was in ſeveral Places here in England an Obla- 
tion anciently made by the Inferiour Churches to the Principal or Ca- 
thedral Church; and hence ſome Deans and Chapters (as aforeſaid) 
come to have Pentecoſtals. "Theſe Offerings by the Canom-Law were 
and are only due to the Clergy, and interdicted to tis Laity ſub diffricti- 
one Anathematis |. h | 


Of a Prohibition, where it ſhall Iye and where not. 


SES HEN any Court exceeds its due Bounds, and acts othewiſe than 
the Law of the Land will authorize it, there lye in ſome 
F# Caſes Writs at the Common Law, which are ſtiled Writs of 
Prohibition, or Indicauit; and in other Caſes a Writ introduc'd 

by a Statute, called the Hatute of Proviſion and Præmunire *. 
And tho' a Prohibition and a Premunire do lye as well againſt the Tem- 


poral 
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oral as the Eccleſiaſtical Courts, if they tranfgreſs their Juriſdiction ; 
yet I hall here confine my ſelf to ſpeak only of ſuch Prohibition and 
Premunire as reſpect the latter. And firſt of a Prohibition. Now a 
Prohibition in this Senſe is a Charge by the King's Writ directed to the 
Spiritual Court, forbidding them to proceed further in any Cauſe there 
depending, upon a Suggeſtion that the Cognizance thereof does not be- 
long to the ſame ; and likewiſe forbidding them to hold Plea in ſome 
Point, which a Man is ſuppos'd to deal in beyond his Juriſdiction, or 
otherwiſe than the Law will warrant him ſo to do]: And thus tis moſt | x. N. N. 
commonly taken for that Writ which lies for one that is impleaded in 
the Court Chriſtian for ſome Cauſe belonging to the Temporal Juriſdicti- 
on, ot the Cognizance of the King's Courts of Common-Law ; whereby 
the Party and. his Counſel, as well as the Judge himſelf and the Re- 
giſter, are forbidden to procced any further in that Cauſe. And every 
Prohibition is either a Prohibition of Law, that is to ſay, ſuch a Pro- 
hibition as is given by the Law it ſelf, or elſe it is a Prohibition of Man, 
as where the Miniſtry of a competent Judge is requir'd and made uſe of. 
Every Statute Prohibitory is a Prohibition of Law, that is to ſay, it 
carries a Prohibition along with it; and tis a Contempt to commence 
or manage a Suit contrary thereunto “. 

In a Prohibition we are to conſider, in what Matter, and at what 
Time it lies not; where, and when it lies; and how it ceaſes or loſes its 
Force. For the firſt 'tis provided by the Statute f, and the King there TH8E.3.c.. 
determines thus, T hat no Prohibition ſhall go out of Chancery, but in ſuch 
Caſe where he has the Cognizance, and of Right onght to «bare it. 

And, therefore, 7 hirning ſaid t, That when we ſee that the Ju- +m. 2. H. 4. 
& riſdiction belongs not to us, we will grant a Conſultation.” So that fol. 13. 

if the Matter be meerly Eccleſiaſtical, there lies no Proh bition. Brac- 

ton ſays |, That a Prohibition does not lye after Sentence given in any Ib. 5. Trad. 
Cauſe, unleſs it be in ſome particular Caſes: And the Statute ordains, 5 < 3:4-5-6- 
that there ſhall lye no more than one Prohibition in any one Cauſe. 

As to the ſecond Point, a Prohibition is not to be granted, till by fight 

of the Libel there appears ſufficient Cauſe for granting it: For Henk/tone 

held“, That by the Statute de rages Prohibitione, Oc. a Man ſhall *;:18.6. 14. 
not have 4 Prohibition before Conteſtation of Suit, or Iſſue join'd in the 

Spiritual Court, iz; till a Libel be exhibited, and the Defendant put 

to anſwer to it, and till this is certify'd to the Chancery by a View of 

the Libel, which Forteſcue granted to be true. But this admits of two 
Exceptions. The firſt is, when a Copy of the Libel is deny'd to the 
Defendant, contrary to the Statute f: For hereon we find a Prohibition 2 H. 5. c. 3 
granted +, That the Ordinary ſhould ſurceaſe till a Copy of the Libel & M. 4: li. 4. 
was deliver d according to the Statute here cited. A ſecond Exception 
is, where a Surmiſe or Suggeſtion is made, That the Suit in Truth is 
for other Matters than are expreſs'd in the Libel : For a Perſon, ac- 
ding to Brooks *, may have a Prohibition in the King's Bench on ſuch a * Tit-Probib. 
Surmiſe. As for Example, when a Man furmiſes the Suit to be in Fart © ” 

for great Timber, tho the Tithe demanded in the Libel be for Coppice- 

Wood, or Sylva Cedua ; yet Brooks ſays, 'tis otherwiſe in the Common 

Pleas. | | | 

A Prohibition may be granted either in reſpe& of ſome of the Parties 
to the Suit, or in regard of the Judge before whom the 'Suit is, or for 
the very Matter itſelf in Judgment. In reſpe& of the firſt of theſe 
three Reaſons, it was held , That if a Parſon of a Church ſucs another 1T. 12. H. 1. 
Parſon's Farmer or Servant for Right of Tithes, being not ſuch as can fol. 22. 
try the Right, a Prohibition may be granted; as I ſhall further _ 
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under that Title. In reſpect of the ſecond Reaſon it may be granted 
cither for the Judge's Contempt in not dehvering the Copy of a Libel, 
as aforeſaid ; or becauſe he has in Truth no Juriſdiction *. "Touching 
the third Reaſon, a Prohibition will lye, if the Matter be Temporal], 
that is, if it be ſuch as there lies a Redreſs for by ſome Writ from the 
Court of Chancery f. Yet this has two Exceptions, u. Firſt, Where- 
ever the Spiritual Court holds Plea quite to another end. For when 
one and the Self-ſame Caſe is debated before Judges Spiritual and 
Temporal (as for beating of a Clerk) there the Statute is, that (not- 
withſtanding the Spiritual Judgment) the King's Court alſo ſhall debate 
it. Vor both theſe Cognizances may well enough conſiſt together; as 
the vac tends to the making of Amends, and the other to an Excommu- 
nication. The ſecond Exception ſeems to be when one Clerk ſues ano- 
ther in the Spiritual Court for the Goods of his Houſe +: Forin an- 
cient Times one Abbot might thus ſue another, and no Prohibition 
would lye. But a Prohibition lies, where a Matter that is Originally of 
Eccleſiaſtaſtical Cognizance at laſt brings a meer "Temporal Matter 
with it into Debate to be determin'd in the Spiritual Court. 'There- 
fore, it was held, That as ſoon as it appears, that the Right of Tithes 


comes in Debate, the Lay-Court ſhall ceaſe, and be ouſted of its Juriſ- 


diction ; and the ſame Law is of the Spiritual Court: For if ita 
pears, that the Right of Advowſon may come in Debate, the Spiritual 
Court muſt ſurceaſe, tho it did not appear at firſt. This may happen 
(for Example) when a Suit is commenced at firſt for Right of Tithes, and 
it falls out by Depolitions or otherwiſe, that the Tithes demanded a- 
mount to the fourth Part of the Yearly Profit of the Benefice *: In 
which Cas tis adjudg'd, that the Temporal Court ſhall have Cogni- 
zance, in the lame manner as if the Right of Patronage was principally 
in demand. | - 

It has been ſaid, That a Prohibition lies where the Party may have his 
Redreſs by ſome Writ out of the Court of Chancery: But a Prohibi- 
tion lies not only in ſuch a Caſe, but even in a Cauſe where no Action 
at all lies in the Temporal Courts, if the Matter be ſuch, as that it 
never did of Cuſtom belong to the Eccleſiaſtical Court f: As when 
the Spiritual Court would hold Plea againſt an Executor upon a bare 
Contract made by his Teſtator; for the Eccleſiaſtical Court cannot 
have Cognizance of it, tho' no Action lies for it at the Common-Law. 
Again, 2 Prohibition lies, when the Suit tends to determine and give 
Fxecution in Temporal Matters; as Money, and the like, being other- 
wiſe due than by Judgment in the Eccleſiaſtical Court. Therefore, if 
a Compoſition by Indenture be made by an Ordinary between two Ec- 
cleſiaſtical Perſons, that the one ſhall have Tithes, and the other an An- 
nuity with a Penalty annex d for Default of Payment: The Suit for 
this ſhall be at the Common Law #; tho' the Suit for any Thing that 
ariſeth upon a Judgment given in the Spiritual Court ſhall be there. 
For tho' Amends be to be made by a certain Sum of Money ; yet this 
is no neceſſary Cauſe for granting a Prohibition, no more than when 
the Suit is for Tithes, yet the Condemnation is in Money, being the 
Value of them+; nor when a Pennance is redeem'd by the Party for 
Money, which may be ſued for in the Spiritual Court. Becauſe when 
an Offence is done to a Man, tis fit he ſhould have Amends for it; and as 
there is no more proper Amends than Money, whereby every 'Thing may 
be valu'd : Therefore, it has been held, that Money may be awarded in 
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that a Prohibition lies, when the Party in Suit has an Action given him 
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at the Common Law for the original and principal Matter, whereon 
the Suit in the Fceleltaſtical Court did grow. Ihe Caſe was thus, 78. 
A Man reported, that the Abbot of St. A/bans detain'd his Wite in the 
ſaid Abbot's Lodging againſt her Will, with a Deſign of making her his 
Harlot. The Abbot hereon brought his Action of Diffamation in the 
Spiritual Court ; and the Husband his Prohibition. Now becauſe the 
Husband might have his Action of falſe Impriſonment at the Common- 
Law againſt the Abbot, it was held, that a Conſultation thould not 
be granted“. | 

A Prohibition alſo lies, where one Feclefiaſtical Court intrudes on 
another's Juriſdiction ; as in Dr. James's Caſe, which you may ſee in 
Hobart's Reports t; who being Judge of the Audience of the Arch- 
biſhop of Canterbury, uſed to keep a Court in S$7r/hwark, and cited 
Men thither from the moſt remote Parts of the Dioceſs of Mincheſter, 
that Dioceſs reaching to the Borough of S917 hwark in Surrey. Por the 
Reaſon of granting Prohibitions is not only to preſerve the Right of the 
King's Courts and Crown, but alſo to eſtabliſh the Faſe and Quiet of 
the Subject, it being the Wiſdom of the Law to ſupport both, theſe being 
beſtpreſerv'd when every "Thing runs in its proper Chanel according to the 
Original Juriſdiction of every Court. So that by the ſame Reaſon one 
Court might not be allowd to incroach on another, which can pro- 


duce nothing but Confuſion and Diſorder in the Adminiſtration of 


Tuſtice. 

a A Prohibition ceaſes and loſes its Force after a Conſultation is once grant- 
cd, as appears by the Statute de Conſultatione j. For the King's Chancellor 
or Chief Fuſtice upon the Sight of the Libel, &c. if they can ſee no Re- 
dreſs by Writ, &c. ſhall write to the Spiritual Judges, &c. 10 proceed, 
notwithſtanding the King's Prohibition directed to them before. But 
more plainly after: here a Conſultation is once duly granted, the 
Fudge may proceed in the Canſe, notwithſtanding any other Prohibition 
thereupon to him to be deliver'd, provided the Matter in the Libel 
be not changed. In all Writs of Prohibition the Surmiſe or Suggeſtion 
ought to be made in Prajndicinm Corone Regis & Gravamen partis : 
And it has been reſolv'd, that the ſix Months, which arc allow'd for 
proving a Surmiſe or Suggeſtion in a Prohibition, ſhall be reckon'd ac- 
cording to the Calendar Months, and not according to Twenty eight 


Days to the Month *. In the Caſe of Keech againſt Pots it was the 


Opinion of Chief Juſtice Foſter and Twiſden, that the Court ought ex 
debito Jilſtitiæ to grant a Prohibition, where it appears to them, that 
the Court Chriſtian or Admiralty has no Juriſdiction, tho' Sentence has 
been given there, provided ſuch Sentence has not been actually demand- 
ed to Execution, for then a Prohibition ceaſes: Which was agreed un- 
to; and a Prohibition was awarded accordingly, % Canſa. And this 
was in a Cafe, where Sentence had been given eight Years before by 


Conſent of Parties f. But notwithſtanding what is here ſaid, it is in + Keb. Rep. 
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179. 


the Diſcretion of the Court to deny a Prohibition, when it appears to pt. 1. J.. 


them that the Surmiſe is not true. 

If the Eccleſiaſtical Court proceeds upon a Canon, that is contrary 
to the Statute or Common-Law' of this Realm, or any particular Cu- 
{tom thereof, a Prohibition will lye to ſuch Court: And ſo it will, if 
a Perſon be there libell'd againſt for theſe Words, </z. Thou art a 


Drunkard, and art wont to get Drank twice aIVeckh 4. And fo a Prohi- +warch.Rep. 


bition will be granted on a Libel there for Tithe of Conics, if there be b. 6. & 66. 
no ſpecial Cuſtom for Payment thereof ||, A Prohibition was pray'd on | Ibid. p. 56. 


Articles ex Officio in the printed Book of Enquiry, the Oath being to 
irt preſent 
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preſent all Offences contrary to the Eccleſiaſtical Laws, which thc 
Court granted, ſaying, 'That by an Agreement in the Exchequer with 
the Civilians it was ſtated, That the Oath ſhould only be 70 preſent all 
Things preſentable by the Laws Hccleſiaſtical of this Land. And a 
Prohibition will likewiſe lye, it the Eceleſiaſtical Court proceeds to 
„Hob. Rep examine a Delinquent upon Oath to excuſs the Truth of tome Crime 
5.63. from him *, tho the Original Cauſe does belong to them. But no Pro- 
hibition lies to the Spiritual Court in any Caſe, unleſs there has been 

+ Vag. 187. A Suit commenc'd therein and Proceedings had thereupon f. A Prohi- 
bition will lye in ſhort (according to Hobart) upon every Statute, 

that has Prohibitory Words therein contain'd, tho' there be a Penalty 

annex'd thereunto : But 'tis otherwiſe, where there is only a Penalty 

inflicted. | 

If the Eceleaſtical Court proceeds againſt any Man without a Citation, 

where they have Juriſdiction, no Prohibition lies: For where the Ec- 

_ cleſtaſticil Court has the Cognizance of a Cauſe, the Remedy is there 

by way of Appeal, if they proceed Erroneouſly, and not by way of a 
lar h. Rep. ProMbition +. A Legatee may ſuc an Executor in the Eccleſiaſtical 
b. v2 & 98. Court to aſſent to a Legacy, and no Prohibition ſhall lye, becauſe they 
have Cognizance of Legacics in the Perſonal Eſtate ; and, conſequent- 

ly, Aſſets or not Aſſets may be try d by them; and no Prohibition ſhall 

1| Ibid. p. 96. be awarded ||, The Eccleſiaſtical Court may likewiſe hold Cognizance 
of an Excuſe for not going to Church, and a Prohibition ſhall not lye : 

But if che Spiritual Court will not admit of a reaſonable Excuſe, a Pro- 

* 1bid. p. 93 hibicion will be granted *. Thus a Man may be compell'd by the Ec- 
. cleſiaſtical Court to repair a private Way leading to the Church, and no 
Prohibition ſhall lye: But a Prohibition lye will upon a Libel to repair a 

+ Ibid. p 45. Highway tho' leading to the Church +. If a Baron and Feme recover 
Coſts in the Spiritual Court for defaming his Wife, this will not bar the 

Wife from ſuing there for Expences of Suit, tho' the Husband ſhould re- 

ibid. p. 73. leaſe the ſaid Coſts of Suit ||, And tis the ſame Thing, where many 
Perſons ſuing there do recover Coſts, and one of them releaſes, and the 

* 1bid. p. 73. other ſues in that Court: This (I ſay) is no Cauſe for a Prohibition *. 
Iwo Churchwardens ſued in the Spiritual Court for a Rate or Levy 
of Money towards the Repairs of their Church, and had. a Sentence to 
recover the ſame with an Aſſeſsment of Coſts made. The one releasd 
and the other ſued for the Coſts ; and this Releaſe being pleaded and 
diſallow'd of in that Court, a Prohibition was theupon pray d, and all 
this Matter being diſclos'd in the Prohibition, the Defendant demurr'd 
hereupon in Law : And it was mov d that this Releaſe by one being in 
the Perſonalty, ſhould be an entire Diſcharge. But 'twas reſolv'd by 
the Court to the contrary : For Churchwardens have nothing but to 
the Uſe of their Pariſh, and, therefore, as the Corporation conſiſts in 
the Churchwardens, one of them ſolely cannot releaſe nor give away the 
Goods of the Church; and the Coſts are in the ſame Nature, which 


430 


{111-4 + one without the other cannot diſcharge t ; and all the Court being of 
15 3 this Opinion, it was adjudg'd againſt the Prohibition #. | 

4 Crok. 2 A Prohibition was pray'd to the Court of Arche on a Libel there for 
Rep. p. 


34 calling a Woman Mhore and Bawd, becauſe theſe are only Words of 
Heat: And, morcover, the Plaintiff in the Prohibition ſuggeſted, that 
he was an Inhabitant within the Dioceſs of London, and was here cited 

i 23 1.8.c.9, to the Court of Arches contrary to the Statute ||. For the Defendant 

it was urged, that a Prohibition ſhould not go, and Gobbet's Caſe was 

* Crok. 3 cited “ where a Prohibition in ſuch a Caſe was deny'd ; becauſe there 
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tor ſuch Juriſdiction; and the Archbiſhop viſits not in the Dioceſs of 
London tor that Reaſon. As to the Words, the Court refus'd to grant 
a Prohibition: For tho formerly there have been divers Opinions touch- 
ing theſe Words; yet Twiſdon laid, that ever fince the eighth of King 
Charles the Law has been taken, that they may puniſh ſuch Words 
for the Reformation of Manners. But to the other Point Keeling ſaid, 
That the Dioceſs of London is not within the Juriſdiction of the ches, 
but the Archbiſhop has a peculiar Juriſdiction there conſiſting of ſeveral 
Pariſhes, and the Miſchief here was intended to be prevented by the 
Statute ; and ſo is Croke* and Hobart F : And, therefore, a Prohibition 
lies. J/yndbam, a Prohibition does not lye, becauſe the Arches is with- 
in the Dioceſs of London ; and if there be any Cauſe to remit the Ju- 
riſdiction of the Biſhop of London to the Arches, it ought to be de- 
termin d by the Cioi/ians according to the Statute ; and the Compoli- 
tion in Gohbet's Caſe # amounts to a Licenſe. Twiſden, a Prohibition 
lies; for tho' there was a Compolition before, yet now the Statute 
takes it away, and an Agreement between the Ordinaries ſhall not pre- 
judice the People, for whom the Statute was made. As to Cobbet's 
Caſe, the Reafon there is not good; for the Biſhop of Loudon cunnot 
agree, that the Archbiſhop ſhall not viſit. And, Thirdly, the Com- 
poſition ought to be pleaded. Chief Juſtice Hide, a Prohibition does 
not lye, becauſe tis a Writ ex gratid, and not cx debito Juſtitic; but 
Keeling and Twiſden poſitively deny'd that. And becauſe the Court 
was divided, the Matter reſted as betore | 

A Prohibition was pray'd on a Proſecution in the Spiritual Court for 
'Tithes, a Sentence being given there againſt the Detendant : And an 
Appeal being ſued thereupon, B. was thereby made a Promoter of the 
Suit, without being a Party to it. And herein the firſt Sentence was con- 
firmd in November, 1623. and Coſts were then awarded to B. tho' 
not taxd till Hilary Term, 1623. when a Pardon came, which par- 
don'd all Offences before December, 1623. Whereupon this Offence, 
and the Coſts tax d thereon, were alſo pardon'd (as is pretended) tho 
they were awarded before this Pardon, in the Spiritual Court. And 
tho' a Prohibition waspray'd, becauſe they would not allow of ſuch Par- 
don, yet it was deny'd : For thoſe Coſts, being awarded to the Party be- 
fore the Pardon, are not taken away by a Pardon, tho tax d afterwards*. 
If there be two Joint 'Tenants of Tithes, and one ſues in the Spiritual 
Court without the other f; or if a Feme Covert ſolely ſues there for 
Difamation without joyning her Husband in the Suit, no Prohibition 
lies; for by the Canon-Law a Feme Covert may in ſuch a Caſe ſue 
without her Husband #. | 

A Prohibition was pray'd, for that the Bounds of two Vills, 97g. 
D. and FS. in the Parith of J. were in Queſtion, . one claims the 
Tithes in Queſtion, lying in the Vill of D. and another claims them, 
as lying in the Vill of $: But a Prohibition was deny'd by the Court. 
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For tho the Bounds of a Pariſh are not tryable in the Court Chriſtian ; 


yet the Bounds of a Vill in the ſame Pariſh are tryable there ||, If 
an Adminiſtration be granted to A. whereas it ought not to be ſo grant- 
ed; and afterwards the Adminiſtration is repeal'd and granted to B. as 
being next of Kin: B. may ſue A. in the Spiritual Court to account 
for the Profits of the Chattels of the Deceas'd, during his Time of Ad- 
miniſtration, and no Prohibition ſhall be granted; for B. cannot have 
an Action of T'reſpaſs againſt him, nor any other Remedy for them at. 
Law ; and, conſequently, the above-mention'd Rule may have Place “, 


242. 


|| Levinz. 
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iz, where no Redreſs lies by a Writ from the Court of Chancery, Oc: 
A Prohibition was pray d to the Spiritual Court at Cheſter to ſtay Pro- 
ceedings there on a Libel againſt one Bayles for teaching School without 
a Licence; and itwas deny'd, becauſe that Court had Juriſdiction in the 
* Mod. Rep. Cauſe*. A Prohibition was likewiſe moy d for to ſtay Proceedings in the 
ole. Spiritual Court on a Libel for calling the Plaintiff here: But upon Ar- 
gument it was deny'd ; becauſe that Court has Juriſdiction in Cauſes of 
Wuhoredom and Adultery. It was urg'd, that ¶hore was a Word of Heat 
and Paſſion; but the Court anſwer'd, That the Eccleſiaſtical Judges were 
i Mod. Rep. Judges of that Matter f. A Prohibition was alſo mov'd for to the Spi- 
Volt P. 21. ritual Court in the Behalf of Madox, Incumbent of a Donative with- 
in the Dioceſs of Peterburgh, who was cited into the Corrt Chriſtin 
there for marrying without Banns or Licenſe : But the King's Court 
- Mod. Rep. deny'd the ſame k. A Sentence was pronouc'd in the Spiritual Court on 
Vol. r. J. 2s. the Account of a Will, againſt which the Defendant appeals. The Ap- 
pellant dyes. And now the Appellant's Brother comes in, and 1 
cutes the Appeal in his Brother's Stead. And a Prohibition was ſucd, 
becauſe by the Appellant's Death (ſays he) the Appeal is abated, and 
the Commiſſion ceaſes: But a Prohibition was deny'd ; becauſe the De- 
legates are the proper Judges to determine, whether an Appeal abates 
by their Law or not: And tho', according to the Rules of the 
Commoun-Laz, it does abate ; yet by their Rules it does not abate, and 
the Matter is wholly of their Cognizance ; and the Commiſſion is not 
determin'd by the Appellant's Death. ” 

Ihe Churchwardens of Ridewel in Ehe preſented in the Archdeas 
con's Court there one Pannel for being a Railer and S of Diſcord 
among his Neighbours, whereupon he was enjoin'd Purgation : But the 
Temporal Court awarded a Prohibition; for the Cauſe (they ſaid) did 
belong to the Leet and not to the Spiritual Court“, unleſs the Offence 
was committed in the Church or Church-yard, and the like, according 
to the Statute, Elizabeth fats, Wife of Edward, libell'd in the Spi- 
ritual Court againſt Zane Coningoby for a Legacy of One hundred Pounds, 
and the Defendant pleaded Mats the Husband's Releaſe given after 
Marriage, and both the Witneſles being dead the Releaſe was not al- 
low'd in the Court Chriſtian : Whereupon a Prohibition was granted 
touching this Averment, iz. That the Witneſſes being dead, they offer d 
70 prove their Hand-writing, and that tho Wats acknowledg'd his ſub- 
ſcribing the Releaſe, yet the Spiritual Court diſallow'd of the Evidence f. 
A Prohibition was likewiſe pray'd to the Eccleſiaſtical Court, becauſe 
a Parſon libell'd therein againſt one for calling him Knace, and it was 
granted; becauſe it did not appear to relate to any Thing touching his 
Function: And a Caſe was cited to be adjudg'd the 247h of Fliz. a 
Suit being in the Spiritual Court for theſe Words, </z. Sir Prieſt, you 
Ventr. Kep. ae 7 Knave ; and a Prohibition was granted k. And thus much of a 
Pt = Prohibition for the preſent. I ſhall beg leave to cloſe this Title by 

ſaying ſomething of a Writ called a Præmunire facias, becauſe it re- 
ſpecs the Clergy and their Courts very often; and they may be in fre— 
quent Danger of it. 5 | 
Now ſome think, that this Writ came to have its Name and to be cal- 
led a Præmunire, becauſe it fortifies the Juriſdiction of the Crown a- 
gainſt all foreign Juriſdictions whatſoever, and likewiſe againſt all ſuch 
Perſons as ſhall at any time uſurp thereon, either by preſuming to make 
Laws without the Royal Licenſe, or by proceeding in the Execution 
of Laws already made contrary to the known Practice of the Realm, 
As 
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as appears by ſeveral Acts of Parliament *. But my Lord Coke ſays; Ws vhs 


That it is ſo called from a Word in the Writ it felf: For the Words 
of the Writ are, Pramunire facias præfatum A. B. &c. quod tinc fit 
coram nobis, &c. where Pramunire is uſed for Pramonere ; and thus 
divers Interpreters of the Cizi/ and Canon-Law uſe it: For they arc 
premuniti, that are præmoniti. By the Statutes here quoted in the 
Margin the Reader may ſee what Statutes have been made ar ſeveral 
times to make Offences in danger of a Pramiunire:; Which J have ci- 
ted, that Men may avoid the ; + Ein of ſo heavy a Puniſhment. For 
the Judgment in a Rremunire is, that the Defendant ſhall from thence- 
forth be out of the King's Protection, and his Lands and J'enements, 
Goods and Chattels forieited to the King, and that his Body ſhall 
remain in Priſon at the King's Pleaſure. And ſo odious was this Of- 


by any Man without danger of Law; becauſe it was provided by Law, 
that a Man might a& by him as by the King's Enemy; and any Man 
might lawfully kill an Enemy: But Queen E/zzaberh and her Parlia— 
ment r, difliking this extream and inhumane Rigour of Law in that 
Point ; provided, that it ſhould not be lawful for any Perſon to ay a- 
nother in any manner attainted, as aforeſaid. | 

By a Statute made in Richard the Second's Reign, called the Sta-: 
tute of Præmunire t, it was enacted, That whereas the Biſhop of Rome 
under a Pretence of an Abſolute Supremacy over the Church, took up- 
on him by his Mandates to diſpoſe of moſt of the Biſhopricks, Abbacies, 
and other Eccleſiaſtical Benefices of Worth in Sako, and if the Bi- 
ſhops did upon the legal Preſentments of the Patrons of ſuch Benefices, 
inſtitute any Clerks to them, they were therefore excommunicated by 
the Pope, to the great Damage and unjuſt Wrong of the King's good 
Subject. And whereas the Biſhop of Rome took upon him to tranflate 
and remove the ſaid Biſhops either out of the Realm, or from one Sce 
to another within the Realm, without the Knowledge of the King, or 
the Conſent of the Biſhops themſelves. Therefore if any Perſon ſhall 
purchaſe or cauſe to be purchas'd in the Court of Rome any ſuch Tran- 
{lations, Sentences of Excommunication, Bulls, or other Inſtruments, to 
the Detriment of the King or the Realm, both they and ſuch as bring, 
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fence of a Premunire, that a Perſon attainted thereof might be lain 07e. 
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receive, notify, or put them in execution, ſhall be put out of the King's 


Protection, and their Lands and Tenements, Goods and Chattels ſhall 
be forfeited to the King, and their Bodies attach'd, if they can be found, 
Proceſs being made out againſt them by the Writ called Prummnire 
facias, as is ordain'd in other former Statutes of Proviſors. This Sta- 
tute was receiv'd at the Court of Rome by the Pope and Cardinals with 
the greateſt Grief imaginable, who were before grown very peeviſh and 
angry on the Account of the Statute of Mortmain, and other leſs ſe- 
vere Acts againſt the Papal Incroachments not long before made here in 
Fingland : But this Act put the Pope into ſuch a Fury, that he called 
the Act it ſelf by the Name of execrabile Statutum, a curſed 
Statute, and the Paſſing of it cum & turpe facinns, a baſe and 
wicked Act. | 


Es 


Of Proc, or Judicial Evidence in general, &c. 


HERE is no Truth better known throughout the Law than 
e this, cis, That no Suit or Judicial Controverſy what- 
e ever ſhould want its proper Evidence for the juſt Determi- 
SPA (| nation thereof, however ſuch Suit may ſtand in need of o- 
GW; ther Parts of a Judicial Proceſs: And, therefore, I ſhall 
here treat of Judicial Proof or Evidence in general, and 


hereafter ſpeak of J/itnefes under a particular Title, as I have already 


done of Inſtruments; the two great Species of legal Evidence. Now 


* Gloſl. Bart. 
Ao & Sich. 
in Tit. 19. c. 4. 


JX. 5. 40. 10. 


Proof, in Latin ſtiled Probatio, is (according to ſome Perſons) the Evi- 
dence or Demonſtration of ſome doubtful Matter made clear and known 
to us by fit and proper Arguments or Mediums *. But Gyfredus im- 
pugns this Definition, becauſe it does not follow from hence, that Proof 
is made by Witneſſes or Inſtruments, it being imply ſaid herein by fit 
and proper Arguments or Mediums: For (ſays 88 * the Word 
Argument we cannot comprehend Witneſſes and Inſtruments, ſince an 
Argument only 3 the Truth of Things by a /ogical Search and In- 
veſtigation thereof; it being ſo called according to the Etymologiſts, 
becauſe it is argutè inventum, a kind of ſubtle Invention, or the Diſ- 
covery of Things by means of Subtlety f. Wherefore he defines Proof 
to be the ſhewing of a Thing which is doubtful, by the Means of full 
Evidence made by Witneſſes, Inſtruments, and frequently by Indications, 
Preſumptions and Conjectures: Uſing the Word Frequently; becauſe 
Preſumptions and Conjectures are not uſed in every Cauſe (as in Crimi- 
nal Caſes) unleſs they are very ſtrong and powerful, and even vehement 


_ againſt the Perſon accusd. But Heſtienſis diſlikes this Definition, be- 


cauſe Proof may be made ſeveral other ways than therein contain'd. 
But ſetting aſide both Definitions of Judicial Proof (I think) it may 
be defin'd to be a clear and evident Declaration or Demonſtration of 
a Matter which was before doubtful, convey'd to us in a Judicial 


manner by fit and proper Arguments, and likewiſe by all other legal 


Methods. Firſt, By fit and proper Arguments; ſuch as Conjectures, 
Preſumptions, [ndicia, and other adminicular Ways and Means. And, 
Secondly, By legal Methods, or Methods according to Law ; ſuch as 


Witneſles, Publick Inſtruments, and the like, 


+ Caly. le x. 
Jur. v. prob. - 


410. 


I! Abb. in 
K ubr. X. 2. 
19; 11:3, 


Some deriv'd the Latin Word Probatio from the Adverb Prote ; 
becauſe, according to a Latin Maxim, Probe facit, qui probat, or in 
Engliſh, He does well that proves a Matter of Fact: For he, that ma- 
nifeſts. a doubtful Fact or 'Thing, ſubdues and gets the better of his Ad- 
verſary ; and eſcapes the Penalties of ſuch as fail in their Proofs. O- 
thers derive it from the Latin Word Propalatio, which denotes a Ma- 
nifeſtation of ſomething that is doubtful. And, /a/z/y, others derive it 
from theſe two Latin Words, ig. Proba and Adio. But theſe are 
School-Subtleties, and below the Gravity of a ſober Writer ; and, there- 
fore, I ſhall leave them to the Grammarians to chew on. | 


Now 
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Now of Proofs there are two Species according to the general Diviſion 
thereof : The firſt is ſtiled Drartificial, and the other Artificial Proof. 
Tuartificial Proof is that Kind of Evidence which ſome call rect 
Proot and Evidence, or, in other Terms, 7r2e and proper Proof: And 
this docs not want the Art of an Orator, nor a Lawyers Aſſiſtance to ma- 
nage and ſupport it, becauſe it ſtrongly proceeds from its own Nature and 
Quality, and not from the Wit and Invention of either of theſe Perſons ; it 
being withal extrinſically true and clear. But, notwithſtanding this it 
requires the Management of a Lawyer and an Orator too in order to ſet 
it forth, if the Matter be deduc'd and diſcuſs'd in a Court of Judica- 
ture. Artificial Proof is that which exiſts and entirely depends on the 
Rules of Art: For when certain Principles and Propoſitions are laid 
down as the Foundation of this Proof, 'tis the Art and Prudence of a 
Lawyer or Orator to examine and try what may be inferr'd from thence 
as certain Conſequences and Deductions. Ari/totle in his Rhetorick* gives * lib. 1. c. 14 
us five Species of Inartificial Proof, viz. Law, Witneſſes, Comm padus, _ | 
Oaths, and Examinations : But Cicero | adds to theſe tive he Decrees _ ale 
of the Senate, the Anſwers of the Lawyers, the Res Fudicata, Core- _ 
nants, &c. But Ouintilian + does not reckon Lats among them, ſay- 3 
ing, That they are Sentences, Definitions, Determinations, Gt. by the da. 
Means whereof the Matter for which Proofs arc introduc'd, is it ſelf 
determin'd. Ariſtotle and Cicero may be well enough excus'd for reck- 
oning the Laws among the ſeveral Species of [nartificial Proof, 
ſince they deem'd all fuch Things to be Proofs, whereby Advocates 
and Patrons of Cauſes, lead Judges to their Sentences. Ai ſays, 
That the Judges ought to acquit him of the Death of Clodins ; for 
if he murderd him, when he only defended himſelf, then he was 
guilty of Murder. But the Law of Nature grants a Man the Right 
of Self-defence : For (ſays he) from the Law of Nature, if an Ad- 
verſary lays Snares for another's Life, let him be flain.” "This aw 
proves Milos Aſſault or killing of Clodirs to be lawful. But Jnurti , 
Proof is not properly and truly Proof, or (at leaſt) in the Senſe made 
uſe of among Lawyers: Therefore, paſſing by this Species of Proof I 
ſhall endeavour to explain the other in the ſequel of this Title. 

And, Firſt, I ſhall conſider the ſeveral Species of 41tificial Proof, in 
other terms called legal and judicial Evidence, as they are comprehend— 
ed under the ſecond Branch of this my general Diviſion of Proof. For 
this ſeems molt properly to belong to a Diſcourſe of this Nature, where- 
in we have to do with the Buſineſs of Judicature. Now legal or cano- 
nical Proof conſiſts of ſeveral Species or Kinds of Evidence *. As for „ . ,. 
Example: There is one Kind of Proof, which we call Foidentiafatth, 15. fin. 
as when the Perſon is taken in the very Act of committing a Crime f; t 50 Pitt. 29. 
which is alſo ſtiled a Notoriety of Fatt. A ſecond Kind of Proof is that,“ P12: 
which is made by the Party's own Confeſſion i, which is 'Threefold, ci. 
that which is in Latin ſtiled vera Confeſſio, as when tis made Ore pro- 
fi; and this is the ſtrongeſt of all Evidence in reſpect of Condem- || 15 Q. 6. . 
nation. The other two ways of Confeſſion are what we ſtile a fcigned 
and preſrmptice Conteſſion, as by Flight, Contumacy, and the like. 
A third Species of Proof is made by Depoſition of Witnelles *, of which 
I ſhall &ſcourſe hereafter. A fourth is by exhibiting of both publick 
and private Inſtruments f, which I have already handled under that 'Vi- 600: 
tle. And the Gloſs on the Law adds a fifth Species, cg. that of a e 
violent Preſumption. But Jfoſtienſis ſubjoins four others, /g. a Conſen- + 40. 3 es. 
tient Fame 4, the giving of an Oath ||, the Ocular Inſpection of the Judge — I - * _ 
and ancient Books and Records rf. And he alfo ſays, that Proof is ſome- 3 . 
times 
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X. 2.19. 7: times made by Letters under the Epiſcopal Seal *. Rebyfus reckons up 


. 


TTY 


no leſs than twenty Speczes of Judicial Proof or Evidence. But! ſhall 
not here trouble the Reader with fo great a Number; but divide this 
Kind of Proof into what we call ] Proof, and that which we term a 
halt Proof. | 

Now that is called ,’ Proof, which gives ſo great an Aſſurance to 
the Judge, that he ſcems to himſelf to be fully inſtructed in the Merits 
of the Cauſe: And this Kind of Proof is made by two or three Wit- 
neſſes at the leaſt, For there are ſome Matters, which according to 
the Canon-Law do require five, ſeven or more Witneſles to make full 
Proof; yet full Proof cannot be ſaid to be made by one Witneſs alone. 
A publick Inſtrument is ſaid to be full Proof, which has the ſame Force 
in all Zadicial Proceedings, as the Depoſition of Witneſſes have. And 
the Lawyers do likewiſe affirm that to be full Proof, which conſiſts of 
two half Proofs or more, that are well grounded; as that of one Witneſs 
and the Oath of the Party in Cicil Cauſes ; for in theſe Caſes an Oath 
admmiſtred on a half Proof made in Defect of a full Proof makes a full 
Proof *, it the Perſon ſworn be a Man of Integrity. And, again, full 
Proof may be made by the Teſtimony of one Witneſs, and a well-ground- 
ed Fame concurrent thereunto. For tho' it ſeems to be laid down as 
a Rule in Law, 2z7z. That two impertect Things do not make one perfect 
one ; yet this Rule is only to be underſtood in that Senſe, when two im- 
perfect Things do tend to different Ends; as when two different Things 
do tend to divers Species of Excuſe, But it ought to be taken in a con- 
trary Senſe, when the end of two imperfect Things is one and the ſame 
end, as in the Caſe here of making a Judicial Proof, which the Judge 
may collect not only from one Kind of Proof, but from various and fe- 
veral Specics thereof: And thus, Singula que non proſunt, cumulata 
Juvant f cel officinnt. A half Proof is that which does not make full 


Proof; and of this Kind we may reckon the Teſtimony of one Witneſs, 


Fame, private Writings, and the like, 

Sometimes Proof accrues to the Plaintiff only, and ſometimes to the 
Plaintiff and Defendant : For 'tis incumbent on each of theſe Parties to 
prove their Matters and Allegations deduc'd in Judgment. For 'tis the 
Duty of the Plaintiff to prove his Libel or Declaration, if the De- 
tendant denics the Fact, &c. therein contain'd: For if the Plaintiff 
ſhall not prove the ſame, the Defendant ſhall be acquitted t, tho' he. 


bas prov'd nothing at all; but if the Adverſe Party confeſſes the Plain- 


tiff Intention, he is relicv'd ab onere probandi. But in ſeveral Caſes it's 
only incumbent on the Defendant to make Proof, as I ſhall ſhew in 
the next Section. He that alledges a 'Thing to be loſt, ought to prove 
the ſame, and that by clear and manifeſt Evidence, according to 
the Gloſs, and the Opinion of the Doctors. But tis otherwiſe, if it 
does not appear that the Thing came to the Hands of bim that is im- 
pleaded in the Suit. As when an Executor (as we call him) is conven'd 
Ae redendo legato; for if it does appear that the Legacy came to his 
Hands, tis enough for him to declare upon Oath, that upon diligent 
Search he could not find the Thing in Diſpute: For when a Thing 
is not found on ſuch Search, 'tis preſum'd to be already Joſt. Secondly, 
"Tis otherwiſe if the exhibiting a Thing, which is ſaid to be loſt, be 
ſued for Oficio Judlicis and not by Right of Action; for then 'tis 
ſufticient for the Perſon to ſwear, That he luſt it by Chance: But, 
in a Suit by Right of Action, the Defendant may be allowed by his 
Oath to prove the Thing loſt. Thus, if a Man fhal: found his In- 
tention by a Plea /z:per re amifſd, as a Banker, who prays to have the 


Copy 
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Copy of an Account exhibited, becauſe he has Joſt the Original, 278. 
his Book of Accounts, he ſhall not in ſuch a Caſe prove the ſame by 
his Oath, but by clear and manifeſt Proofs. A Fact deduc'd with a 
Quality ought to be prov'd with that Quality: For tis not enough, 
that the Fact be prov'd without the Quality, or the Quality without the 
Fact ; becauſe a Fact decucd with a Quality is the Foundation of the 
Plaintiff's Intention *, 

The Detendant is bound to make Proof, when by way of Exception 
he propounds ſome Fact or Matter, which peremptorily deſtroys the 
Plaintiff's Libel or Petition f: For Example, in ſuch Exceptions as theſe, 
"iz, when a Preſcription or Limitation de nen perendo, a Novation, 
Payment of Debt, or a Releaſe thereof, and the like, are propounded 
in 3 'The Detendant is alſo oblig'd to make Proof, when the 
Common Law or a Preſumption favours the Plaintiff. For Example, 
As Plaintiff I demand of my Brother that Right which is due to me by 
Reaſon of my Succeſſion to a certain Eitate belonging to my Father in 
his Life-time. My Brother denies any Right accruing to me in {uch 
an Eſtate. In this Caſe my Brother muſt ſet forth and prove, how 1 
was barr'd from ſuch Eſtate of Inheritance: For the Common Law here 
militates for me the Plaintiff; and, according to the Cato, ad- 
judges the Inheritance to accrue to me in common with my Brother, By 
the Common-Law here I mean Commen-Right according to the Cel. 
Law. Thirdly, The Defendant is likewiſe bound to make Proof when 
the Cauſe of Suit is a Privileg'd Cauſe in the Plaintiff's Favour. For 
Example, If the Plaintiff, being a Pupil or other privileg'd Perſon, has 
paid a Creditor too much, and is willing to recover what he has paid 
in his own Wrong. In this Caſe the Creditor ought to ſet forth and 
ew by Articles, That he has only receiv'd what was due to him; or 
if he cannot do that, he ought to prove what was firſt due to him, and 
what Payments have been ſince made him thereupon. But when con— 
trary Facts or Matters are alledg'd, 'tis the Duty of cach Party to prove 
the ſame; and ſo likewiſe in Matters relating to Poſſeſſion : For 
in ſuch Matters each Party becomes both Plaintiff and Defendant. 

If the Violation of an Oath be made on the Score of any Contract 
or Partnerſhip enter'd into in Prejudice of the Rector or Vicar of a 
Pariſh, on the Account of any Pact or Conſpiracy, ſuch Breach of Oath 
may be well prov'd by the Inſtrument wherein ſuch Pact or Conſpiracy 
was eſtabliſh'd ; provided the ſame be diſcuſs'd by giving an Oath : For 
otherwiſe Proof cannot be made by an Inſtrument in a Criminal Cauſe 
without the Aid of ſome adminicular Proof *. But the Proof of a Will 
may be made by an Inſtrument as well in a nancupatice, as in another 
Will which is not nwmcaparire, as to the Probat of its Solemnity, tho' 
not as to the Proof of the Will it ſelf, For it may be prov'd by two 
Witneſles of Integrity produc'd thereon, unleſs the Cuſtom of the Place, 
where the Will was made, requires a Notarial Act. For 'tis enough in 
Reſpect of Canonical Equity, that the Will of the Deceasd appears 
by the "Teſtimony of two conſentient Witneſſes ſuperiour to every legal 
Exception, in order to demand the ſame to Execution, whether ſuch 
Will be made to Charitable Uſes or not. Ihe Pregnancy of a Woman 
is well provd by the Search and Fxamination of Midwives, and by their 
Report and Averment thereof ; by whoſe Declaration we ought to abide, 
as being Perſons well $killd in an Affair of this Nature: As we like- 
wiſe abide by their Depoſitions, when the Matter in Queſtion is touch- 
ing an immature Birth, the Life of a Child born, and other Things 
of this Kind belonging to their Office and I'mployment }; becauſe Credit 
; I ought 
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ought to be given to cvery one in the Art and Buſineſs wherein he has 
X. 2. 19. 4. been converſant, and is therefore preſum'd to have Skill and Knowlege*, 
But there ought to be three Witneſles (at leaſt) called together, to inſpect 
the Pregnancy of a Woman, and it two of them agree in their Verdict, 
tis ſufficient Proof of ſuch Pregnancy: For according to Andreas, 
two of them (art leaſt) ought to agree in their Report, elſe they prove 
nothing at all. For to prove a Matter referr'd to many, two of the 
Perſons skill'd in the Thing reterrd to them ought (at leaſt) to agree 
in their Verdict, eſpecially if their Preſence may be had. But the De- 
poſitions of Midwives have only Force, when they depoſe upon Oath ; it 
being, otherwiſe it they give their Evidence without an Oath taken, 
ſince then they prove nothing at all. According to Baldus, a Woman's 
Pregnancy may alſo be prov'd from her Milk, and this he calls a con- 
cludent Proof from the Neceſſity of Nature ; for it naturally happens, 
that a Woman who has Milk in her Breaſt is either Pregnant, or elſe has 
been ſo lately. | 
According to the Cicil and Canon-Law ' Proofs are arbitrary, and 
depend on the meer Diſcretion of the Judge : For the Judge may ex 
animi ſui motu give Credit to Witneſles, tho' their Depoſitions be not 
clear, But (I think) the more equitable Way would be for the Judge 
to call upon ſuch Witneſſes to explain themſelves in ſuch a Point of 
their Dopolitions, as appears obſcure to him, if the Witneſſes were not 
\ 4.4... examin'd by him, and their Depoſitions taken in his Preſence. But tho' 
Caſtr. in l. , | . 3 : 
31. D. 12. 2, all Proofs are arbitrary, and left to the Judge's Diſcretion f, yet the 
Rom. conſ. Judge's Diſcretion ought to be conſonant to Law and Equity#. The 
ory I 5 — may give Credit to Proofs that ariſe only from ſingle Witneſſes, 
d onl. 8. n. 25. 8 8 8 i : - 
or from Preſumptions and Conjectures in ſome particular Caſes : For 
theſe ſort of Proots obtain in a ſpecial manner in ſuch Matters as are 
difficult to prove, or cannot be prov'd directly, becauſe then the Law 
is content with leſs Evidence, and ſatisfied with ſuch Proofs as may be 
+ Cail. lib. 2. had in ſuch a Caſe f. In Holland and other trading Countries, full and 
Ob. yz. n. 8. entire Credit is given to Merchants and Tradeſmens Books, if they are 
{worn to, or confirmd by the Death of the Party, which is Equivalent 
to an Oath: But this only holds good in ſuch Matters as relate to 
{Coon de Trade and Merchandize, and not in other Matters: And, therefore, if 
{Labrog.C.4 a Merchant ſhall in his Book of Accompts write down Titius to have 
. bought ſeveral Wares and Commodities, and therein ſays that Muzins 
has given Security for the Payment, or ſet down that he has lent fo 
much Money to Sempronius ; I ſay, that as to the Security or Money 
lent, ſuch Accompt-Book ſhall be deem'd no Proof or Evidence in Law. 
In all Caſes wherein a certain and determinate Knowlege of Things 
cannot be had and acquird, Teſtimony made by Credulity is admitted as 
ſufficient Evidence. And 'tis to be obſervd, that a Witneſs depoſing 
on his certain Knowlege touching any one's Fitneſs and Qualification, 
does eo ip/o undergo the Risk of Perjury, ſince no certain and determi- 
nate Truth can be aſſign'd and given thereof; and, therefore, ſuch Wit- 
neſs ought only to ſpeak touching his Belief, "Tis further to be obſerv'd, 
that a Perſon is ſaid to know that which he only knows by Credulity, or 
a ſtrong Preſumption, when the Truth thereof cannot be otherwiſe aſ- 
ſign'd and made known: But then he is not ſaid to know it /ampliciter, 
but only as the Nature of the Thing permits and allows of. For a Man 
can only be oblig'd to Operations according to the Bounds of Nature, and 
cannot be compell'd to go beyond ſuch Bounds to Things impoſſible, or in 
ſome Meaſure impoſſible. And thus Evidence is good in this Caſe, and 
the Teſtimony of one Witneſs is not vitiated, if he ſays, zhat he knows 
| that, 
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Hat, which he has only receiv'd from Credulity, or a ſtrong Preſumption, 
if he tempers his Evidence ad metas Nature: But if a Man either 
expreſly or tacitly avers a Perſon to be fitly qualified for ſuch a Prefer- 
ment, he does not commit Perjury, if he does not know him to be unwor- 
thy of ſuch Preferment. 

Tho' the Writing of a Notary Publick be what we ſtile an approc'd 
Evidence *, yet the free and Judicial Confeſſion of the Party himſelf js ald ia f. 
nevertheleſs the beſt Proof that can be produc'd f: And ſuch a Confeſſion q . 3 1 
made in open Court is equally ſufficient Proof in Criminal as tis in Ci— 

vil Cauſes; ſince there can be no ſtronger Evidence than that which 

proceeds from a Man's own Mouth confeſſing his Crime. But Proofs 

and Evidences by Writing, eſpecially that of a private Hand, are but 

half Proofs ; becauſe a Similitude of Hand-writing may eaſily deccive a 

Witneſs: But yet a private Writing ſhall be good Proof againſt the 

Writer himſelf +, if his Hand-writing be known and prov'd ; and ſo like- din . -1, 
wiſe it ſhall be againſt the Subſcriber thereof. An Almanuch, wherein P. us. 2. 

a Father has wrote his Son's Nativity, in England has been allow'd as 

good Evidence to prove his Son's Nonage. : 

In the Buſineſs of Proof, a Judge ought firſt to have a great Regard 
to the Probability thereof. For he that depoſes and gives Evidence 
touching a hing not probable and likely to be true, is not far diſtant 
from Faljhood it ſelf, in ſuch his Depoſition. Scrondly, All Proof ought = 
to be /ample*, certain ſ and conclidentt. And ſuch Proof is ſaid to be h . 2. 19. 6. 
ply made, when the Depoſition of the Witneſs is made {ime plicd,, without 8 eh 
Reſerves and Lim.tations : But if any "Thing be aflerted in any Depoſition TOC 
or Inſtrument with Foldings and Subterfuges, Proof is ſaid not to be {ply 1. 
made. Nor isa Proof ſaid to be conc/udent, unleſs the Quality there— 
unto annex d e alſo provd ; and, therefore, ſuch a Proof i, not re— 
levant. For an inconcludent Proof is fo far from being good Evidence, 
that it renders the Matter ſtill more doubtful and uncertain. Now a 
concludent Proof or Evidence is ſaid to be that, when a Witneſs afligus 
ſome concluſive Reaſon for his Knowlege or Belief of the Thing at- 
teſted by him ; as that he ſaw it with his own Eyes, or heard it with his 
own Ears, and the like. Nor, Thirdly, does a donbtful Proof relizve 
the Perſon that produces ſuch dubious Evidence || ; but it is fo far from || Arer. Col. 
being of any Advantage to him, that it is always interpreted againſt him“, 5.15 48. 
according to this Maxim, gs. Aliquid non eſe & ee G non apparere x, a. 19.n34 
paria ſunt. : es | | 

There is one Kind of Proof, which is from the Nature of it ſtiled 129- 
torious ; another which is term'd manifeſt; and a third which is called 
liquid Proof: Now that Thing is ſaid to be notorious, which appears 
unto all Men alike, and cannot be darken'd or ſhadow'd by any Colour 
whatſoever ; nor goes it ſtand in need of any Proof properly ſo called; 
as that there is ſuch a Church as St. Paul's in London, or fuch a Pa- 
lace as St. Zames's in Meſtminſten. And the ſame may be ſaid of that 
Thing, which the Judge perceives and knows by Inſpection alone: As 
when any one is accusd of killing Sempronins, and Sempronius is at the 
ſame time exhibited to the Judge alive in Perſon. And as ſuch an Al- 
legation of the Notoriety of Fact may be ſometimes made, it is deem'd 
in Law to be ſtrongeſt of all Proof, if we may properly called it Prof. 

But that is called 92anzfeft Proof, when the Fact alledg'd is of ſuch a 
Nature, that it may be prov'd beyond all Contradiction: As when 'tis 
alleg'd and prov'd, that TY %u was killed in the View of all the People, 
or that Sus exerciſes the Buſineſs of a Publick Banker or Ufurer ; and 
fo of other Things of the like Nature: But fome will have it, that 
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manifeſt Proof is ſaid to be that which is collected from evident Con- 
jectures and Preſumptions; from whom I beg leave to differ. Liquid 
Progf is ſaid to be that which appears to the Judge from the Act of 
Court; ſince that cannot properly faid to be manifeſt or notorious. By 
the Canom-Law a Few is not admitted to give Evidence againſt a 
Chriſtian, eſpecially if he be a Clergyman; for by that Law the Proofs 
againit a Clergyman ought to be much clearer than thoſe againſt a 
| Layman *. 'Tho' Proofs introduc d to one Effect are good Evidence to 
eps another Effect between the ſame Perſons ; yet if Proof be made againſt 
one Perſon (among ſeveral others) accus'd of one and the ſame Crime, 
ſuch Proof is no Evidence againſt the reſt, but ſuch Proof ought either 
to be re- examin d, or elſe freſh Evidence muſt be had f. As in all Cri— 
abb. in e. j. minal Cauſes Evidence or Notoriety of Fact is full Proof, ſo likewiſe 
. 1%. s. in ſuch Cauſes all manner of Proofs ought to be clearer than the Light 
of the Sun at N + And herein according to the Cizil and 
Camo. Late two Witneſles of entire Credit and Reputation do make 
full Proo!, For two or three Witneſſes are ſufficient for the Proof of 
any Matter of Fact, unleſs it be in ſome particular Caſes, where a 
greater Number oi Witneſſes are requir'd, as I ſhall hereafter obſerve 
under the Title of J/irnefſes. All Proof ought to be made before a 
Concluſion in the Cauſe; for afterwards there is no Room left for 

Proot made by Inſtruments, | 
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Of Canonical Purgation, &c. 


AW? HE Word Purgare in Latin ſignifies the ſame as Fxcnſare* : 
Fey So that Purgation is the Means, whereby a Man excuſes 
Bey) himſelf from a Crime imputed to him, and ſhews himſelf 
innocent. Indeed the Verb purgare in the Civil-Lazw has 
© ſeveral Significations, as 2 Moram, which is the 
ſame as emendaret: And a Debtor is then ſaid purgare 

i. moram, When he has for ſome time refus'd to pay a Debt demanded of 
him, and yet afterwards makes a Tender thereof: Whereupon he is 
properly and uſually ſaid prrgare moram, Which is the ſame as emen- 

D. 49.14.22 are, eluere, and delere moram. Purgare innocentiam +, purgare ex- 
1D.47. 10.1.6 iſtimationem ||, purgare pudorem " 3 ricum f, purgare ftontem +, 
1 iory &c. In the Prators Edict it ſigni es to level a Publick Way, and to 
cleanſe a Street, Gc. But in Judicial Matters, as I ſhall here handle 

1 D. 48. 1.5, the Word, it imports the fame as to excuſe and blot out a Crime + (as 
aforeſaid). For heretofore ſuch as were ſuſpected of any Crime were 

35. 1. Wont to purge themſelves ; ſometimes by Duelling or ſingle Combat |; ; 
-34-8. ſometimes by cold or boiling Water, into which they were thrown * ; 
and ſometimes by walking on a red hot Iron f. And tho' we read of 
the Example of Duelling in the 17% Chapter of the firſt Book of 
3 Samuel, touching David and Goliab, yet ſuch ſingle Combat is not ad- 
x. 5.4. 33.2, mitted now-a-Days :?: For when Men tempted God with ſuch Afflictions 
of Torments and Cruelty, they were rightly abrogated and repea['d : 

And afterwards ſuch a Form of Purgation was introducd, that when 
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any Perſon was by an Information brought before any Magiſtrate for Fl 
Crime, he was to bring ſeven Perſons or fewer, according to the Na- 
ture and Quality of his Crime, to give their Teſtimony and Evidence 
touching his Innocence : And theſe being credible Perſons, and living 
within his Neighbourhood, they may be preſum'd to have a pretty good 
Knowlege of the Truth of the Matter. Then the ſuſpected Perſon was 
to ſwear himſelf, That he had not committed ſuch a Crime as was ob- 
jected to him; after which his Compurgators took an Oath, T haz. thoy 
belieo'd the principal Party ſwearing did ſpeak the Truth l. So that ax, 5. 34. 
Canonical Purgation is now, when Perſons that are defam'd or accus'd 
of a Crime, and cannot be convicted thereof, are compell'd to ſhew 
their Innocence by their own Oaths, and the Oaths of their Compurga- 
tors, as aforeſaid : And it is called Canonical Purgation, becauſe it was 
invented and introduc by the Canon-Larw. | | „ 

This Purgation may be enjoin'd a Perſon on the Account of vehement 
Suſpicion, or by reafon of any publick Infamy or Scandal ariſing from a 
probable Conjecture: For either of theſe "Things is of it ſelf enough 
to command a Purgation, tho' no legal Enquiry has been previous there- 
unto. But tho' Purgation may be enjoyn'd upon a bare Suſpicion of the 
Judge or Superiour only ; yet a Suſpicion of. the Judge or Superiour, 
which admits of Proof, is not ſufficient for this end“: And a Perſon * x. 5.34.12 
deficient in his Canonical Purgation is by a Fiction of Law deem'd as 
a Perfon convict f. But Purgation ought not to be enjoyn'd any one, X. , 1. 23. 
unleſs he be defam'd apud bonos & graves: For 'tis requir'd, that this X. 5. 34. 1. 
Infamy ſhould not have its Riſe from Encmics or malicious, Perſons 1 46s . 
Nor ought Canonical Purgation to be enjoyn'd a Man on the Account e 
of any light Suggeſtion, Detection or Denunciation | 
Thing, if a Perſon be in no wiſe defam'd ; for then Purgation ſhall not 
be &njoyn'd him: And if Purgation be enjoyn'd him, that is in no wiſe 
defam'd, there is room for an Appeal*. And tho' the Ordinary may pro- + x, 5. 34. 6. 
ceed to an Enquiry againſt any Perſon ſubje& to his Juriſdiction, even 
without any previous Infamy or bad Report of him, where the Suſpicion 
is likely and admits of Proof with him and others f ; yet tis otherwiſe, ; Gloſf. in e. 
when he will proceed to Purgation, which is a Proof of the Perſon's =. VI. 5. 1. 
Innoceney. For Purgation is a negative Kind of Proof, with which the 
the Defendant ought not to be onerated without ſufficient Cauſe ; 


that is to ſay, without ſome previous Infamy f. But the Suſpicion of a | Arch. in e. 


Biſhop alone is ſufficient to the End, that he may enjoyn a Man Cauo- & 5. 
nical Purgation. For when any Scandal or grievous Suſpicion lies a- 

gainſt any one, his Prelate may proceed to an Enquiry ; and if he does 

not find full Proofs againſt the Perſon, he may enjoyn him Canonical 
Purgation ||: And if he ſhall perform his Purgation, then he ſhall be | x. ;. ;4. 6. 
pronounc'd to be a Man of good Fame and ſound Teſtimony; and ac- 

quitted of the Infamy charg'd upon him. But tho' the occult and pri- 

vate Suſpicion of a Biſhop only be not ſufficient to induce ſuch a Pur- 

gation * ; yet-'tis otherwiſe, where the Suſpicion is likely and prove- 16 Q. 2.3. 
able before the Biſhops and others: And this Opinion is commonly 

held good. Indeed Hen. de Bowwick ſays f, That he does not believe + in. c. 5.x.1, 
the Suſpicion of a Biſhop and others to be enough to enjoyn a Man Pur- 3:. 


gation without ſome ill Fame previous thereunto ; that is to ſay, unleſs 1 


the Perſon has given ſome Scandal by his Behaviour: But tis other- 

wiſe, if he has given ſuch Scandal, as may induce a Suſpicion: For 

then Purgation may be enjoyn'd him for the ſake of clearing himſelf, 

and avoiding ſuch Scandal i. And thus (according to him) we may un- FITTED 

derſtand the Opinion of thoſe Men, who ſay, That where any one is ſuſ- , 7 © 5 
UV uuun pected 


And 'tis the ſame || 2 Q. 5. 8. 
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ſpected of an enormous Crime, tho' there be no Accuſer and no evil 


himſelt ; yet for want of ſuch Perſons, or they being his Enemies, he 
may purge himſelf by the Means of ſuch Perſons as are Inferiour to 
himſelf, cg. by Laymen and Women; and even thoſe of the Conſan- 
guinity may be his Compurgators : For tis enough if the Compurgator 
be tollerated by the Church f. But yet only ſuch Perſons ought to be 
admitted to be Compurgators, as are of the Neighbourhood, and Men 
of good Reputation and Credit i, In Caſes that are notorious, Purgati- 
on ought not to be enjoyn'd ; but a Sentence of Condemnation ought to 
be pronounc'd ||: Nor ought Purgation to be enjoyn'd at the Election of 


X 5.34. 15. him, who is to undergo ſuch Purgation, but at the Election of the Judge 


alone. Compurgators ought to be Perſons of great Honeſty: and Inte- 
'grity ; and ought very well to know the Perſon whom they would 
purge from any Infamy or Suſpicion: And herein they ought not to be 
hindred either by the Judge or any other Perſon. I have ſaid it is a Rule 
in Law, that every one ought to purge himſelf by the Oath of his Peers, 
and of ſuch Perſons as are of the ſame State and Order of himſelf * : 


and 
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and for want of ſuch Perſons, or if they are Enemies, he may purge 
himſelf even by the Means of Women and inferiour Laymen, and even by 
thoſe of his own Conſanguinity* : This is to be underſtood of Clerks as * 2 Q. s. 
well as Laymen. But touching the Oath of Compurgators, and what is the — 
Oath of him that is enjoyn d Purgation, ſee the ſecond Part of the Decre- . Q. 5 18. 
tum t; and touching what is to be done in caſe the Perſon enjoyn'd Pur- 
gation cannot meet with proper Compurgators, ſee the Decretals +. 4 X. 5. 1. 10. 
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Of the Recuſation of a Judge, and the Reaſons 
for it, &c. 


=; HERE being ſeveral Exceptions in Law, whereby Judi- 
cia Acts and Proceedings are ſuſpended for a Time, I 
mall here treat of the Reciſation of a Judge, as one, which 
Der tho regularly ſpeaking ought to be firſt in Point of Time; 
yet as it beſt ſuits this Place, according to the Method of 
1 my Procceding in this Work, I was oblig'd to leave it to 
the laſt Exception. Now this Recuſation obtains, when a Judge has 
either before the Suit commenc'd, or in the Cauſe it ſelf, render'd 
himſelf ſuſpected to the Parties in Judgment on ſome Account or other: 
For then he may be recus'd and ſet aſide, and his Juriſdiction is in the 
mean while ſuſpended, till ſuch Time as the Cauſe of ſuch R. 
on is examin'd and determin'd by Arbitrators choſen for thar Purpoſe ; 
and if he ſhould proceed to do any Act in the Cauſe (pending Re- 
cuſation) the Proceſs is null and void ipſo Jure. For as the Cicji und 4 Arch. in e. 
 Canon-Law know no ſuch Thing as a Fury of Twelve Men to try the g. VI. 1. 14. 
Fact, as is done here in England, the Proof of the Fact, according to 
thoſe Laws, is left to the Arbitrary Determination of the Judge, who 
ought to be an upright and impartial Umpire thereof. And, therefore, 
if he adminiſters any Suſpicion of Malice, Corruption, want of Know— 
lege, and the like, he may be ſet afide by a Recuſation from taking 
Cognizance of the Cauſe ; and this Recuſation is a Challenge to his 
Integrity, Oc. 
Now among many other Things to be obſerv'd in the Recuſation of a 
Judge, ſome Recuſatory Exception ought to be alledg'd in the firſt Place f C. 3.1. 16. 
not only before Contcſtation of Suit, but generally ſpeaking it ought *. 2% 6: 
to be the firſt Exception made in a 7udicial Proceeding, even before all 
other dilatory Exceptions; becauſe if any other dilatory Exception be 
objected, and the Judge pronounces thereon, it fairly induces a Conſent 
to the Judge and his Turiſdictions ſo that afterwards he cannot be ſet + x. r 29.20. 
aſide by any Recuſation, unleſs the Cauſe of ſuch Recuſation after- * 2. 20. 25. 
wards came to the Knowlege of the Party recuſing him: Wherefore, 
every Perſon ought to take Care how he appears before a ſuſpected 
Judge without a Recuſation or Proteſtation (at leaſt) againſt his Juriſ- 
diction, leſt he ſhould be deem'd to conſent thercunto. | 
There are various and ſeveral Cauſes for which a Judge may be re- 
cus d as ſuſpected: Some of which I ſhall here ſubjoin. And, Firf, 
A Judge may be recus'd on the Score of great Familiarity, and an inti- 
mate 
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mate Acquaintance or Friendſhip with the Adverſe Party; for a mo- 
derate Familiarity and Acquaintance is not ſufficient hereunto“: And 
great Familiarity is included under the Notion of Fricndſhip and Do- 
melticity, as living together in the ſame Houle, and the like. A ſecond 
Cauſe ot Suſpicion is, when the Judge is of Conſanguinity or + Affinity 


to the Adverſe Party; which (notwithſtanding) does not proceed, if 


the Judge be of equal Kindred unto each Party, becauſe then he can- 
not be recus'd as ſuſpected of Partiality l. When a Judge is of Con- 
ſanguinity or Kindred to any Prelate or Rector of a Church, he may 
by the C:10n-Law be recus'd as a ſuſpected Perſon in the Cauſe of that 
Church *. Thirdly, When any Ordinary Judge is ſuſpected upon a juſt 
Account, his Vicar or Surrogate may be recus'd on the ſame Account, 
tho' there be no other Cauſe of Suſpicion in particular aſſhign'd againſt 
him f. A fourth Cauſe of Recuſation is, when any one deſires to be a 


Judge in his own Cauſe t, ſince no King or Emperor can be a Judge in 


his own Cauſe, but ought to delegate the ſame to another Perſon, if 
the Suit be with one who is not his Subject: But he may be a Judge 
between himſelf and a Subject, if he recognizes no Superiour ||, A 
Cauſe is, when the Judge is a capital Enemy to the Party * ; and, ac- 
cording to Decius, any Enmity is ſufficient to ſet him aſide, tho' not 
capital. And the Abbot ſays, That he who is of Kindred by Conſan- 
guinity to the Enemy of the Adverſe Party, may be recus'd : For, 
according to him t, he who couples any Family, Pedigree, Kindred or 
Friendſhip with my Enemy, is ſaid to be an Enemy to me; becauſe he 
is adjug'd to be a Perſon of the ſame Intention; and, conſequently, of 
the ſame Malice with the Enemy of the Adverſe Party f. A f{ixth 
Cauſe is, when the Judge ſojourns, boards and diets with the other 
Party, or with the Adverſary of the other Party ||. A ſeventh Reaſon 
is, when the Judge is a Fellow-Countryman with either of the Parties, 
as being born in the ſame City *, &c. But this only holds true, when 
ſuch Fellow- Citizens are known to be out of their own City or Country: 
for in remote Parts Men are apt to love each other as Brethren. But 
tho this be a juſt Cauſe of . in a Delegrate, as being of the 


ſame Country or City; yet it is none of an Ordinary Judge. 


An eighth Cauſe is, when a Judge is ſubject to my Adverſary in 
reſpect of Juriſdiction, 7g. becauſe he is either his Suffragan or his 
Vaiſlal ; for in ſuch a Caſe I may recuſe him as ſuſpected F : And 'tis 
the ſame Thing, when the Judge is in any other reſpect a Subject to the 
Adverſe Party contending with me ; becauſe he is thercby apt to devi- 
ate from the right Path of Juſtice thro Fear of his Superiour # A 
ninth Reaſon is, when the Judge has been an Advocate to the other 
Party in that very Cauſe wherein he would be a Judge ||: But tis 
otherwiſe, if he has been an Advocate to the other Party in ſome other 
Cauſe entirely diſtinct and independant from the Cauſe in Hand; be- 
cauſe an Advocate in one Cauſe may be a juſt Judge in another of mine 
entirely diſtin& and independant from the Cauſe now before him; and, 
therefore, he ſhall not be recus'd; nor is it a ſufficient Cauſe for the 
Recuſation of a Judge to ſay, That the Judge's Son or Kinſman, or one 
that boards with the Judge, is an Advocate in the Cauſe. A zenth 
Cauſe is, if the Judge ſhews too much Favour to the other fide, by ag- 
grieving one Party, and exhibiting too great Demonſtrations of Friend- 

ip and Kindneſs in the Cauſe to the other“: But moderate Favour 


and Fri-nd\hip is not enough to recuſe a Judge. Another Reaſon fis, 
if one of the Parties frequently viſits the Judge at his Lodgings, or ſe- 
cretiy whiſpers in his Ear by private Converſation with him; ſince he 
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way for this be recusd by the other Party *. A 7zwel/7h Cauſe of Suſ- Lan. in ©. 
picion is, it the Judge bchaves himſelf with any Animoſity or Injuſtice, * *“ 
or proceeds Fxtra-judicially againſt the Perſon, or threatens the Party 
to do him an Injury, and the like f. And another Cauſe is, if the Judge t Abb. in c.. 
himſelf has a Suit like unto that, wherein he would ſit as Judge; be- © 5. 
cauſe he is from hence render'd ſuſpected, on a Preſumption that he will | 
give the like Judgment in that Cauſe, as he would have given in his own 4, {Clof-:&D4. 
A fourteenth Reaſon is, if the Party Recuſant has any Cauſe himſelf ets 
depending with the Judge, in the Judge's private Capacity ; as that 
he is at Law with him in ſome other Court: For ſuch Law-ſuit otten 
engenders Hatred and Enmity, which are ſufficient Reaſons to recuſe a 
Judge ||. Again, if the Judge has ſhewn himſelf unwilling to exerciſe g Abb. in 4. 
any Act of Humanity with the Party in Judgment, refuling to admit 23. *-': 29- 
him ad ofculum pacis:; For he is upon this Account preſfum'd to be 
an Enemy, and may be recus'd *. For the Abbot ſays, that this is one way * Abb.utfup 
of proving a Man's Enmity, it being uſual in the Chriſtian Church here 
tofore to give the Kiſs of Peace to each other: And if any one refus'd 
to admit another hereunto, he was from hence preſum'd to be an Enemy. 9 
And 'tis the ſame 'Thing, if the Judge will not ſalute or put off his Hat to 
the Party; for the Law from hence deems him an Enemy f: Or if the ink 16. 
Judge has formerly been an Enemy to the Adverſe Party, and now re- * 
conciled, he may be recus'd as a ſuſpected Judge, ſince an Enomy re- 
conciled ſtill remains under ſome Danger of Suſpicion ; and, therefore, 
may be ſet aſide from giving Evidence in the Cauſe k. Another Rea- # Pee. vt fop. 
ſon is, if a Prelate Endeavours to be a Judge in the Cauſe of his Church |, | ne 
For tho' % ure he may be a Judge, if not recus d; yet ſtill he ma A 
be recus'd as a ſuſpected one on the Score of a preſumptive Intereſt and 
Affection to ſuch a Cauſe. A Judge is alſo render'd ſuſpected, if he 
has been only ſo far engaged in a Cauſe as to be conſuited therein, 
and to have given his Opinion for one of the Parties, tho ho has not been 

| an Advocate in the Cauſe, ſince Pride and Ambition may prevail with 

of him to leave the Paths of Truth and Juſtice for the Sake of Victory: But 
'tis otherwiſe if he has not declar d his Opinion on the Merits of tho 
Cauſe, tho' he has been conſulted therein in ſome particular Point “. FE 
If a Canon of the ſame Church with the Judge litigates before him, 14. 10 l. 4. 
he may be in ſuch a Caſe recusd by the Adverſe Party f: But if 1.2. 1. 
both the Litigants are Canons of the ſame Church with him, tis (<< ip 
otherwiſe, becauſe the like Conſideration of Affection excludes all Suſ- 
picion f. A Judge may likewiſe be recusd, when it has been appeal'd 
from the Judge's Sentence, becauſe he has only injur'd and aggriev'd 
the Appellant. For (pending the Appeal) he is render'd ſuſpected to 
the Party appealing as well in every other Cauſe, as in that appeal'd ||, Der. ut ſup. 
If a Judge thall receive any Bribe, Preſent or Gift from cither of the 
Parties, ho may be ſet aſide as a falſe Judge * : And ſo he may, *Dec. ut ſup. 
if the Cauſe docs in any reſpect regard the Advantage or Diſad- 
vantage of ſuch Judge; as becauſe he is liable to an Eviction of the 8 
Thing in Controverſy, or is a Surety for one of the Parti's f. 1 
tis the ſame Thing if the Judge has been prevail'd on by the Prayers 
and Sollicitations of either of the Parties, or has been corrupted by any 
Price or Reward for his Sentence, or any wiſe ſtands in fear of my Ad- 
verſary, or has too great a Love for him on ſome Account or other, 
Another Cauſe is, if the Judge be an illiterate Perſon or not $kill'd in the 
Law, and the Matter be a Cauſe of a ſubtle and arduous Nature ; for 
that, according to Baldus +, Cauſes of Subtlety ought not to be com- f In 1. 14.C. 
mitted to groſs and fat-headed Judges; and Jaſon fays||, That this is a fin. 16. = 
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juſt Cauſe of Suſpicion. A Judge may likewiſe be recus d, if he be too 
ſevere and cruel in his Proceeding: For in this Caſe, according to Ja- 
ſan *, his Juriſdiction may be taken from him on the Score of ſuch his 
Cruelty ; and, according to Baldus t, he may be recus'd, if he wants 
Diſcretion, in the ſame manner as if he were guilty of Iniquity; for if 
a Judge has been accuſtom'd to Iniquity, he may be ſet aſide 4, Again, 
according to Lanſrank |, a Judge may be recus d as a ſuſpected Judge, if 
he refuſes to hear an Advocate, tho the Cauſe be clear in itſelf, And, 
laſtly, Every Cauſe that is ſufficient to remove and ſet aſide a Proctor, 
is; according to Punormitan ll, ſulficient to remove and ſet aſide a Judge. 

This Exception of Recuſation ought to be propounded before Con- 
teſtation of Suit, as already related; unleſs there be ſome Cauſe or Mat- 
ter of Suſpicion ariſing, which ſupervenes afterwards *: And in ſuch a 
Caſe Recuſation may be made in any Part of the Suit, even after a 


Concluſion in the Cauſe, according to Felinus f. But tis to be obſerv'd, 


that it ought not to be objected ore tenus, according to the Canon-Lazw, 
but in Writing, as an Appeal is from an Interlocutony Sentence, unto 
which 'tis liken'd and compar'd +: But the C a (I think) leaves it 
in the Breaſt of the Party, whether he will do it in Writing or not; 

but then his Reaſons ought either to be inſerted in the Acts of Court, 
or elſe given in Writing to the Arbitrators choſen on each ſide. There 
is alſo this Difference between the Cieil and Canon-Law, iz. the 
C-1701n-L.awy requires, that the Cauſe of Suſpicion be ſpecially and par- 
cicularly cxpreſs'd in the Recuſatory Libel||: But the Cicilians ſay, 
that the Cauſe of Suſpicion need not to be thus expreſs'd, but that an 
Allegation of Suſpicion in general is enough before the Judge recus'd, ac- 
cording to the Form of recuſing ſet down in the Gloſs * ; provided the 
Party recuſing takes the Oath of Calumny, 2. That he does not make 
this Recuſation thro' Calumny or Malice. And this Oath of Calumny 
is a Species of Proof for the preſent , till the Cauſe and Matter of ſuch 
Recuſation is laid before the Arbitrators choſen to hear the ſame. For 
the Judge recus'd does not take Cognizance hereof, becauſe he may be 
preſum'd to be Partial in favour of himſelf : But he ought to name his 
Arbitrators, and compel the Parties recuſing him to do the like within 
three Days *, who ought to be admoniſhd or cited hereunto f. And if 
the Arbitrators cannot agree among themſelves, but are divided in their 
Procedings or Opinions about the juſt Grounds of ſuch Recuſation, the 
Judge recus'd may oblige them to chuſe a third Perſon for the Deciſion | 
hereof; and we are to abide by the Judgment of two of them; and if 
the Arbitrators elected ſhall retufe to take the Award on themſelves, 
they may likewiſe be compell'd hereunto by the Judge recus'd 4. But 
tis the Bulineſs of the Arbitrators to aſſign the Term-Probatory for the 
Proof of the Recu/atory Allegation, and to do other Matters of the like 
Naturel. The Law has appointed no Term certain for the Determina- 
tion of ſuch Recuſation, but has left the ſame to be prefix'd by the 
Judge recus'd; and if the Arbitrators ſhall not determine the Matter 
within the Term prefix'd by him, he may proceed to take Cognizance 
of the principal Cauſe, notwithſtanding ſuch Recuſation propounded : 
But if the Judge recus d ſhall prefix d too ſhort a Term for the Hearing of 

this Matter, the Party recuſing him may appeal to the Superiour Judge; 
and an Appeal lies to the Prince, if the Arbitrators themſelves ſhall pro- 
nounce an unjuſt Sentence, or aggrieve either Party . Regularly ſpeak- 
ing, every Delcgated Judge may be recusd, but an Ordinary Judge 
cannot by the Civi/-Law t ; but yet in ſuch a Caſe he ought not to 
fit himſelt in Judgment, or (at leaſt) without an Aſſeſſor or an Aſſociate. 


Of 
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Of the Repairs of Churches, Chancels, &c. 


A N= T not only becomes the Care of the Church, to have its Cler- 

„ gy well inſtructed in Religion, and handſomly provided tor in 

2% 1 8 07 Reſpect ef their Maintenance, but it adds much to their Cre- 

e dit and Reputation among the People, to ſce their Editices 

e well ſupported, and the Houſe of God kept in decent Repair : 

And therefore, in ancient Times, when Churches came to have fix'd 

Revenues ſettled on them by the Bounty and Liberality of well diſpos'd 

Perſons, it was always provided in the Endowment of Churches, that 

ſome Portion ſhould be ſet aſide, and put into the Biſhops Hands for 

the Repairs of the Edifice, and not entirely conſum'd on the Bellics of 

the Prieſts. And we meet with ſeveral Canons in Councils to this 

Purpoſe, In the firſt Council of Orleans *, a third of the Revenues was „Can. 5. 14. 

allotted for this end, and afterwards it came to a fourth Part (tor one 

fourth Part went to the Repairs of the Manſe); but ſtill it was collected 

by the Biſhop, and laid out as deſign'd, as long as the Biltups were wont 

to go on frequent Viſitations in their Diocolies, and to view each Pariſh 

Church in their own Perſon : But when they either grew lazy, or elſe 

ſpent their whole Time in the Care and Management ot "I'emporal Affairs, 

into which they had let themſelves contrary to the Inſtitution of their 

Office, they devoly'd this Care on their Archdeacons t; and thy alſo be- Nx. 1. 23. 1, 

coming Negligent herein, the Biſhops were at length oblig'd to transfer &. 

this Care on the RocGtors of Pariſhes themſelves, with the Allocation 

annex'd to it, but yet ſubject to the Biſhop's Cognizance and Direction; 

and thus the Repairs of the Church does at this Day of Common-Right 

belong to the Rector of ſuch Church *. So that of Common-Right the 

Laity are not compellable hereunto ff; tho' the Canom-Law will have \ 2 Q - 

it, that even Lay-Pariſhioners may be compell'd to repair their own & ;. © 

Church by Virtue of a Cuſtom, ſince they ought to obſerve every lau- fis Qu2.27. 

dable Cuſtom of the Church +: And thus by the Cuſtom or Commen- | 

Law of England, it belongs to the Pariſhioners to repair the Naze or 3 

Body of the Church, where they ſit and hear Divine Service; and the 85 

Repairs of the Chancel only belongs to the Rector ſ. The Nave or Body | Nied. Rep. 

of the Church is that Part of it which is extra Cance//um, or out of pr. 1. p. 236. 

the Chancel. __ | 
And as the Biſhop had always the Cognizance and Direction of this 

Matter committed to him, the Spiritual Court may even now compel 

the Pariſhioners to repair their Pariſh-Church in Virtue of ſuch a Cu- 

ſtom, if it be in Decay and out of Repair, and may excommunicate every 

one of them ſeverally, till the greater Part of them do agree to aſſeſs and 

levy a Tax for the Repairs thereof; and ſuch as arc willing to contri- 

bute thereunto ſhall be abtolv'd *: But the Court Chriſtian cannot levy 4,4 Ren 

a Rate, or aſleſs them towards it. And tho the Churchwardens ought ut ſup. £ 

to ſummon the Pariſhioners to meet for this end, before the Eecleſiaſti- 

cal Court caa proceed againſt them; yet this Summons need not be from 
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Houſe to Houſe, but a general Publick Summons is ſufficient, and tho 
major Part of them that appear may bind the whole Pariſh'; But the 
Churchwardens cannot of themſclves impoſe a Tax for the Repairs of 
the Church; but the greater Part of the Pariſh may make a By-Law. 
and to this Effect they are a Corporation. It is like the Repairs of a 
Bridge at the Common-Law, where a Di/iringas ſhall iflue againſt the 
Inhabitants to make them repair it ; but neither the King's Court, nor 
a Juſtice of the Peace can impoſe a Tax for it. And tho a Tax ſhould 
be illegally impos'd, as by a Commiſſion from the Biſhop to the Parſon 
and ſome of the Pariſhioners to aſſeſs a Tax; yet if it be aſſented to 
by the greater Part of the Pariſhioners, and confirm'd by them, they 
may in the Spiritual Court proceed to excommunicate the Perſons re- 
fuling to pay it *. 

Though two Parochial Churches ſhould be united ; yet the Repara- 
tions of them ſhall be ſeveral, as before ſuch Union f: But if there be 
a Mother-Church, and a Chapei of Faſe within the ſaid Pariſh, unto 
which the Inhabitants of a certain Precinct within the ſaid Pariſh do re- 
ſort to hear Divine Service, and tho' the Inhabitants of ſuch Preeinct 
ſhould at their own Coſts and Charges repair ſuch Chapel; yet this 
ſhall not ex-mpt them from contributing towards the Repairs of the 
Mother-Church ; nay, tho' they ſhould Chriſten and receive the Sacra- 
ment therein, and have Churchwardens of their own. And ſo it has 
been frequently adjudg'd in the Eccleſiaſtical Courts f: And the' there 
have been ſome Sentences on the contrary. %. on the B half of the 
Pariſhioners of ſuch Chapel, yet they have always been diſannull'd up- 
on an Appeal. See the Caſe of the Pariſh of Alon againſt Caſtle- 
birmidge Chapel in Hobart's Reports +. For as the Pariſhioners had theſe 
Chapels at firſt for their own Eaſe, ſo they may reſort (if they pleaſe) 
to the Mother-Church, bury, chriſten, marry, and have all other Ser- 
vices and Advyaiitages from thence; and the Rector or Vicar may ſerve 
them in Pon (if he thinks fit) at their Chapel, as well as his Curate. 
But this is much ſtronger againſt ſuch Pariſhioners, if they reſerve unto 
themſelves a Right of burying, chriſtening, Gc. at the Mother-Church. 
Yet i! ſuch Inhabitants have been diſcharg'd Time out of Mind from 
contributing towards the Repairs of the Mother-Church, and they ſhall 


be proceeded againſt in the Spiritual Court, and ſentenc'd hereunto, a 


i Hob, Rep. 
F. 67. 


Prohibition will lye f. If a Town or Vill having a Chapel of Eaſe buries 
at the Mother-Church, and has, therefore, Time out of Mind repair'd 
Part of the Church-Wall ; ſuch Pariſhioners may in this Caſe be excus'd 
trom repairing the whole Church. The Inhabitants of ſuch a Place 
preſcribe to repair a Chapel of Eaſe, and for this Reaſon they have 
been Time out of Mind free from the Reparations of the Mother- 


Church; and their Plea was likewiſe held to be good: But if ſuch 


j Paſch. 17. 
(u. 1. . R. 


March. Rep. 
p. 91. 


a Chapel has been built within Time of Memory, they ought then to 
prove ſuch an Agreement, by Virtue of which they are diſcharg'd from 
all Reparations to the Mother-Church ||. The Inhabitants of H. ha- 
ving a Chapel of Eaſe, and a Cuſtom that thoſe within ſuch a Precinct 
ought to find a Rope for the third Bell, and to repair Part of the Mo- 
ther-Church ; in Conſideration of which they have been freed from the 
Payment of any Tithes to the Mother-Church. Ogære, Whether this 
be a good Cuſtom or not? For the Matter was adjourn'd *. If it be 
libell'd in the Spiritual Court upon a Cuſtom, that a Chapel of Eaſe 
has Time out of Mind paid one Third Part towards the Repairs of the 
Mother-Church, and ſuch a Cuſtom is deny'd, a Prohibition will lye 
thereupon, if the Spiritual Court proceeds, i 
| | I 
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If a Lihe! be exhibited againſt a Pariſh for not repairing the Church, 


tho the Word Iglu may include the Chancel alto, yet no Prohibi- 
tion lies: But it a Rate or Tax be expreſly impos'd for the Repairs of 
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the Body of the Church and of the Chance], a Prohibition will lye ||. Mod. Rep. 
For the Reparation of the Chancel belongs to him that receives the ut (up. 


fourth Part of the Church's Income, which was anciently allotted for 
the building of the Church, as already obſervd ; and thus of Commun- 


Rizht it belongs to the Parſon, that has this fourth Part“, and not to the * 16 Q. 3.3. 


Pariſhioners, tho Cuſtom has now with us transferr'd the Body of the 
Church on the Pariſhioners, and likewiſe the Repairs of the Chancel 


in the City of London, and ſome other Places f: And the Pariſhioners Nod. Rep. 
may be compell'd to obſerve this Cuſtom, where the Cuſtom is ſuch. It ut ſup. 


has been the Opinion of ſome Men, that if a Tax be made and allow'd of 
by the greater Part of the Pariſh, pro Reparatione Ecclefte, and after- 


Lindw. lib. 
„ 
4. v. RRepara- 


wards the Money thus raisd be laid out on the Repairs of the Chancel, dne. 


it is well enough, and the Pariſh ought to allow it on the Churchwar— 
dens Accounts : But I hold the Law to be quite otherwiſe ; for this was 
a manifeſt Miſayplication of the Pariſhioners Money given for the Repairs 
of the Body of the Church; and fo it has been adjudg d in the King's Courts. 

If a Church be fallen down, and the Parith ſo increas'd, that of Ne- 
ceſſity they muſt have a larger Church, a Tax may be rais'd by the 


major Part of the Pariſh, as well for enlarging as repairing of it. Nor 


is the Conſent of every Pariſhioner neceſſary to the impoling of a Tax 
in ſuch a Caſe for enlarging the Church; tor the greater Part of the 
the Pariſh ſhall conclude the lefler for enlarging a Church as well as 
tor repairing it. OED 

A Perſon liv'd in one Dioceſs, and occupy'd Lands in another, where 
he was tax'd towards finding of Bells for that Church where his Lands 
where ſituated ; for Non-payment of which a Suit was commenc'd in 
the Spiritual Court, where the Lands were lying. And he ſuggeſted 
to the King's Court the Statute of Henry the Eighth *, That no Man 
hall be cited out of his Dioceſs, except for ſome Spiritual Cauſe neg- 
lected to be done therein: And a Prohibition was granted. For this 


43 Hl. 8. c. 9. 


was not a Spiritual Cauſe neglected to be done ; becauſe Church-Orna- 


ments are a Perſonal Charge of the Inhabitants, and not on the Land- 
owners dwelling elſewhere : But the Repairs of the Church it ſelf are 
a real Charge upon the Land f. „ 

By a Provincial Conſtitution in Lindevod +, all Perſons, as well Clerks 
as Laymen, having Lands, Rents or Poſſeſſions, Gc. which do not ariſe 
from the Gebe or Endowment of Churches to be repair d, in whatever 
Pariſhes they lye within the Province of Canterbury, or ſhall hereafter 
have ſuch Lands, Rents, Poſleſhons, c. whether they live in ſuch 
Pariſhes or not, ought together with the reſt of the Pariſhioners to 
contribute (as oft as Need ſhall require) to all Charges that concern 
the Pariſhioners themſelves in reſpect of repairing their Church and a- 
dorning the ſame, and likewiſe to all Duties incumbent on them upon 
this Account either by Law or Cuſtom (a due Regard being had to 
the true Value and Portion of their Lands, Rents, Poſſeſſions, 65.) 
And hereunto the local Ordinaries may compel them by Eccleſiaſtical 
Cenſures, if it ſhall be deem'd neceſlary. So that according to this 
Conſtitution, Church-Ornaments, which ought to be decent according 
to the Eſtate and Abilitics of the Church) are a Charge on the 


Mod. Rep. 
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I Glofl. in c. 


Land-owners dwelling elſewhere, as well as on the Inhabitants of ſuch © 315-3. 


Pariſh. But if Lands lying within a Pariſh do belong to another Church, 
and are Parcel of the Glebe or Endowment of another Church, the 
| Y yyyvy Perſons 


v. Ornamentis 
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Perſons having Lands, (5c. of this Kind ſhall contribute to the Repairs 
and Ornaments of that Church within the Pariſh whercof they are 
lituated, notwithſtanding the Law here quoted in the Margin *, which 
ordains, that ſuch Lands as are of the Glebe or Endowment of a Church, 
ſhall be free.and Exempt from the Payment of every Tax : But this is 
only in Reſpect of a Secular, and not in Regard of an Eccleſiaſtical Rate 
or Aſſeſoment: Therefore in this Caſe a Perſon having Lands and Poſſeſ- 
lions, which are Part of the G/ebe or Endowment of another Church, 
ſhall be righitly obligd to contribute ſuch Tax as is of an Eccleſiaſti- 
cal Nature, according to 7% de Athon on the Legatine Conſtituions t; 
where he ſeems to hint, that a Tax or Onus for the Repairs of a Church, 
and which concerns the Pariſhioners, is an Onus in the Realty affecting 
Lands, and the like, ſaying, That every Pariſhioner is bound to repair 
the Church, according to that Portion of Land which he poſſeſſes within 
the Pariſh and likewiſe according to the Number of his quick and living 
Animals which he has therein +, : 

[ have already remembred, that the Parſon is chargeable with the 
Repairs of the Chancel, not only in reſpec of the Profits which he receives 
from burying therein; but alſo in reſpect of the Canon-Low obliging 
him to repair the whole Fabrick of the Church: And it was the Opi- 
nion of the Common-Pleas that the Spiritual Court may grant a Se- 
queſtration upon an Impropriate Parſonage for not repairing the Chancel 
of the Church. Sed Vere, Whether they can do it for not repairing the 
Parſonage-Houſe 2 For tis clearly held, that they may excommunicate 
the Impropriator for both, notwithſtanding the Statute of Diſſoluti- 
ons. But tho Cuſtom has difcharg'd the Parſon from paying towards 
the Repairs of the Nave of the Church on his Repairing the Chancel, 
yet Cuſtom does not excuſe him from taking Care that the Church and 
Chancel be repair'd || : Beſides, tis not only the Intereſt of the Parſon 
to ſee this done on the Score of Decency, but becauſe the Parſon ought 
Yearly to render an Account hereof to the Biſhop, if ſuch Account be 
demanded of him +. And, moreover, he is by the Canon-Law bound to 
audit the Accounts of all Moneys, Revenues and Expences laid out and 
left for the building and repairing thereof, If the Pariſhioners will not 
repair the Church according to the Canon provided in this Behalf, they 
ought to be puniſh'd, according to ſome *, by an Eccleſiaſtical Interdict, 
and not by a general Excommunication, ſince the Repairs of the Church 
concerns the Pariſhioners as a Collective Body or Corporation, on which 
the Puniſhment of Excommunication cannot lawfully be inflicted, tho 
it may on the particular Members being ſeverally culpable herein. 

Now that Pariſhioners ought to contribute, and may be cited in a 
Cauſe of Contribution towards the Repairs of the Body of the Church, 
and to the Charge of furniſhing Books and other Utenſils requir'd 
(by Law) to be bought at the common Charge of the Pariſh, appears 
partly by the Regiſter, and partly by Firzherbert in his Natura Bre- 
ginn t, who gathers it from the Regiſter. For if a Biſhop (ſays he) 
cites any of the Pariſhioners of a Church to be Contributary to the Re- 
parations of the Pariſh Church, or of any Chapel annex'd to it, and the 
Party ſues a Prohibition directed to the Biſhop, upon a Surmiſe that he 
is impleaded (touching a Lay-Fee) in the Court Chriſtian, the Biſhop 
ſhall have a Conſultation granted on this Matter being ſhewn in his 
Behalf. And this Cognizance is likewiſe confirm'd unto the Spiritual 
Court by the Royal Injunctions ſet forth in the firſt Year of Queen E- 
lirabeth's Reign under the Great Seat of England * for a better Record 


of the Matter, the Queen being authorized thercunto by 4G of Parlig- 


Melt. 
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nent. For in theſe Injunctions we have mention made of ſundry Uten— 
'ils, Ornaments, Books, and other Things, which ought to be provided 
at the Common Coſt of every Pariſh, and to be ſupply'd thereunto 
from Pime to Time: And whether they be wanting or no, is to be 
enquird into by the Ecleſiaſtical Judges, who ought to urge the Obſer- 
vation of the Injunction againſt the Infringers by Proceſſes and Cenſures 
Eccleſiaſtical, according to the Courſe of that Law. And herein theſe 
Injunctions only follow the Common-Law : For if a 'Ter-Tenant, who 
holds Land, has uſually paid for ſuch Tenement a Pound of Wax, or 
the like, unto the Church, and docs with-hold the ſame, the Church- 
wardens may ſue him for it in the Eceleſiaſtical Court. And likewiſe if 
A Man that with-holds Church-Goods, does by his laſt Will enjoyn his 
LExccutors to deliver the fame, any of the Pariſh may ſuc the E:xecu- 
tors for them in the Eccleſiaſtical Court. But to Alm the Right of 
Procceding in the Eceleſiaſtical Court againſt ſuch as refuſe to contri- 
bute towards the Repairs of the Church, we have a Judgement in a 
Conſultation (recorded in the Regiſter *) to this Effect, viz. Vobis 
frrnificamns, quod ſuper Reparatione & Emendatiome defettunm corporis 
Feelefie (juxta conſuetndinem approbatam) faciendd, procedere pote— 
ritis, & ca facere que ad forum Ficclefiafticum noveritis pertincre, 
dict Prohibitione non obſtante. And Money it ſelf may be lawtully 
ſued for in the Eccleſiaſtical Court on this Account, as appears by a- 
nother CHnſultation. And ſo tis alſo provided by a Statute in this Be- 
half (among other Things) ©iz. T hat Prelates may puniſh for leaving 
Church-yards uacloſed, or for that the Church is uncovered, or not con 
weniently decked ; in which Caſes, none other Pennance can be enjoyn'd 
but Pecuniary t. But Inced not prove that the Sun ſhines at Noon- 
day to any Perſon that has his Sight. 

And whereas divers Perſons did formerly, out of a covetous Temper 
of Mind, (and, I fear, do ſtill) neglect the Repairs of their Parſonage- 
Houſes, and other Buildings belonging to their Benefices (tho' they re- 
ceivd large Profits from thence) which ſuch Perſons are immediately 
bound to repair in ſuch a manner that they do not go to Ruin and De- 
cay: Therefore, all Clergymen, of whatever Denomination they be, 
are enjoyn'd by a Legatine Conſtitution in Lindwood 1, to keep the 
Manſe and other Edifices belonging to their Livings, in decent Repair; 
and hereunto they ought to be admoniſh'd by their Biſhops and Arch- 


459 


Reg. p. 43. 


A. 
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deacons, in caſe of Failure; and compell'd if they arc inferiour Clergy- 


men. For if any one ſhall after ſuch Admonition for two Months neg- 


lect ſuch Repairs, the Biſhop may either proceed againſt him by Cen- 


ſures, according to the Camom- Lat; or elſe cauſe the ſame to be done 
out of the Fruits and Profits of ſuch Benetice, by way of Scque- 
{tration, only cauſing ſo much to be receiv'd from thence as is ſuffi 
cient for ſuch Repairs: But if he ſhall cauſe more than is ſuſficient 


to be thus receiv'd, the Party aggriev'd may be reliev'd by the Benefit 


of an Appeal. Among theſe Church-Buildings here mention d, the Con- 
ſtitution reckons the Chancel: So that a Sequeſtration will not only 
lye for the Manſe or Parſonage-Houſe, but for the Chancel alſo. And, 
{aftly, tis to be obſerv'd, that in all Repairs, whether of the Maſe, or 
of the Church and Chancel, the. Expences laid out thereon ought ra- 
ther to be neceſlary according to the Quality and Wants of the Thing 
to be repair'd, than coſtly and magnificent“: But yet in a richer Be- 
nefice the Buildings ought to be more ſumptuous and ſtately than in a 
poor: and ſo likewiſe ought the Ornaments of the Church f. 
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ATE. 
4 * 299 


Of Reſidence, the Duty of it, and the Puniſhment 
of Nonu- Reſidence, &c. 


BS a Husband is preſum'd to live with his Wife, ſo is a Cler- 
gyman, who is married to his Church, preſum'd by Reſt- 
11dence to be Incumbent on his Living“; and the Danger 
as well as the Sin is great, if he unlawfully abſents him- 
ſelf from thence: For a Clergyman is not only oblig'd to 
abſtain from ſuch Things as may divert his Mind from the 
Service of God, and the Celebration of Divine Service in his Pariſh- 
Church, but ought alſo to reſide on his Cure, to diſcharge the Duty 
enioynd him by his Function with all poſſible Induſtry and Integrity of 
Late, in reſpect of the Benefice and Cure of Souls he is poſſeſs'd of; 
and not to abſent himſelf from thence without evident Neceſſity. Now 
the Re/idence of a Clergyman in the Poſſeſſion of an Eccleſiaſtical Bene- 
fice is nothing elf. but a conſtant Attendance, and continued Abode of 
{uch Perſon in the Pariſh where he has any Eccleſiaſtical Benefice, with 
a firm Mind and Purpcſe of performing that Service, which is requir'd 
at his Hards; and as this is /oca/, he is conſequently ſaid to be Non- 
Reſident who does not inhabit and dwell in the Place, where his Bene- 
fie or Dignity is ſituated, (for a Diguity is here compriz'd under the 
Name of a Benefice) but abſ-nts himſelf at a Diſtance from thence. 
For ne cannot be called a Reſident, who is ſo far diſtant from the Bounds 
and Borders of his Pariſh or Church, that the Pariſhioners cannot have 
© ready and eaſy Acceſs to him; ſince he can neither ſaid to be corpo- 
ray or virtually preſent, who lives at ſuch an inconvenient Diſtance ; 
o, in other Terms, he cannot be ſaid to be Reſident for the End and 
Purpoſe, tor which the Duty of Reſidence is enjoynd him, who thus 
abſonts himſeit from his Church. But, according to the Papal*Law, 


tis otherwiſe, it he only betakes himſelf to a Place, whereunto the Pa— 


riſhioners may have an eaſy Recourſe to him as their Parih Miniſter - 
for the Relief of their Spiritual Neceſſities, and receiving the Sacra- 
ments. And the Reaſons of this is, (ſay the Canoniſts) not only be- 
cauſe he that is at ſo ſmall a Diſtance from his Cure ſeems to be at no 


Diſtance at all, but becauſe (ſay they) an Abſence of this Kind is not 


contrary to the End, for which Reſidence is commanded. 

And hence it follows, Firſt, according to them, that he may be ſaid 
to be Reſident who dwells even out of the Verge of the Pariſh, provided 
he lives within reach thereof : Yet, notwithſtanding this indulgent 
Doctrine for the Sake of Gain to the Apoſtolick Chamber or Fxchequer, 
all the Canonifts agree, tis much better for the Miniſter of a Pariſh 
to dwell near his Church, whereby he may adminiſter Divine Service, 
and give the Sacraments to the People with more Readineſs and Con- 
veniency. And hence 'tis alſo according to them, that he, who has 
two Pariſhes united ought to live in that which is the Principal and of 
the greater Dignity of the two, than at the other: But if they are 
both Principal and of equal Dignity, he may reſide on which he pleaſes. 


Secondly, 
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Secondly, It follows, according to Bein, that he is ſaid to be Reſident, 
who is only at a ſmall diſtance from the Precinct of his Pariſh, becauſe! 
this kind of Diſtance ſeems not to tend to any notable Diſadvantage of 
the Pariſhioners, naturally ſpeaking : But tis otherwiſe, if the Parſon 
lives three or four Miles diſtant from the Borders of his Pariſh ; for then 
it may happen, that his Pariſhioners may ſuffer ſome great Damage and 
Lnconvenience by ſuch a Diſtance. In has been a Qucſtion among ſome 
ſtrict Caſuiſts, Whether he may be ſaid to be Reſident, who goes out. of 
the Bounds of his Pariſh ſome Hours in the Day 2 But tho' this idle 
Doubt deſerves no Solution, yet the better Caſuiſts anſwer in the Affir- 
mative, tho' he ſhould do this for the Sake of Recreation ; provided 
his Pariſhioners ſuffer no Spiritual Damage from hence, becauſe Modi- 
cum pro nihilo reputatur. In England no one is ſaid to be Reſident at 
his Living, who does not dwell at the Parſonage-Houſe, according to, 
Coke *: But the better Opinion (I think) is, that if the Parſon be Re- , * os 
ſident in any Houſe in his Pariſh, 'tis ſufficient f; for the Parſonage- + vid. Crok. 
Houſe may be alienated by a former Parſon by the Conſent of the Pa- Moor, Ge. 
tron and Ordinary, or leaſed out in ſuch a manner as that his Succeſſor 
cannot live in it: Or who abſents himſelf from his Parith more than 
| Eighty Days in one Year *, Continuis gel interpolatis wicibus, or two ez 11iz.cap 
Months, according to another Statute f. . 

The Word Reſidence imports a Perſonal Reſidence; and, therefore, 2 US; 
a Man that has a Benefice in a Pariſh-Chiirch, with Cure of Souls, 
is ſtrictly bound to ſuch a Reſidence, unleſs it be in ſome certain 
Caſes, wherein ſuch Beneficiary may ſerve the Cure by a Deputy or Sub- dude. 
ſtitute + As, Firſt, for Example ſake, Ratione perplexitatis (as the x. 3. 5. 2+ 
Canoniſfts ſtile it) vis. when a Man has two Benefices, and each ot them 
require a Perſonal Reſidence: For as he cannot divide himſelf into 
two Parts, ſo he can only ſerve one of his Benefices. Secondly, In reſpect of 
ſome Occupation or Employment ; as in the Caſe of a Biſhop, who has 
Archdeacons, Vicars-General, and the like ]. Thirdly, In Regard of || X- 1. 23. 
ſome Conſtitution or reaſonable Cuſtom ; as becauſe the Beneficiary is 
a Pauper, or in indigent Circumſtances, not having where withal to 
maintain himſelf, on one ſmall Living; and is, therefore, oblig'd to 
ſeck out for the Remainder of his Livelihood elſewhere “. But becauſe * x. z. 4. 16. 
Cuſtoms may vary in ſuch Caſes, 'tis to be noted, 'That he, who ab- 
ſents himſelf from his Benefice (perhaps) in regard of ſuch a Cuſtom, 
where his Living is poor and beggarly, is bound to appoint a Vicar 
or Curate to perform and Diſcharge the Duty of his Cure in his Ab- 
| ſence. Fourthly, In reſpect of a Diſpenſation for Non-Reſidence f: IX. 1. 17.6. 
For tho Reſidence be ſo ſtrictly enjoyn'd the Clergy as well by the Laws 
as in Point of Conſcience ; yet their Reſidence may be diſpens'd with 
in ſeveral Caſes by their proper Biſhops or Ordinaries, to whom this 
Power of diſpenſing with them herein does of Common-Right belong. 
Fifthly, Tn reſpect of a Man's Removal from one Place to another, for 
the Sake of a better Air towards the Recovery of his Health, and the 
like *. S$ixthly, On the Account of ſuch an Abſence as the Law ap- * x. 3. 48. 6. 
proves of, ce. Abſence on the Score of Study; but then this Abſence * 3: “ ber 
ought to be with the Biſhop's Leave f. Sereuthly, On the Score of pro- I X. z. 4. 4. 
pagating the Faith, and improving the true Wiſhop of God it. And, & 1. 
laftly, according to the Romiſb Church, in reſpect of going a Pilgri- LI Fe 208 
mage to the Holy-l.and ||, entring into ſome Religious Order , and the NX. 3.34 11. 
like. But a Perſonal Reſidence, according to the Canon- Law, is not X 3. 24.4. 
requir'd of ſuch Rectors as have Vicars placed under them in their Be- 
nefices: But this is only true, when their Pariſh Church is annex'd to 
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ſums Prebend or Dignity ; for then the principal Perſon is excus'd from 
a perſonal Reſidence by reaſon. of his Vicar *, who is bound to con- 
ſtant Reſidence; and becauſe ſuch Principal is oblig'd to reſide on his 
greater Benefice: But this reaſon does not obtain, when there is a Rector 
and Vicar in fame the Church, and ſuch Church has no Dependance 
on another Church: And hence it is, that a Parſon who has an inde- 
p ndent Church is not excusd from Reſidence, by reaſon of a Vicar 
which he has there. Nor is it any Objection hereunto (perhaps) to ſay, 
that ſuch Recor has not the Cure of Souls, but the Vicar has it : For 
the Cure is habitually and (as we ſay) quoad Proprietatem lodg'd in 
the principal Rector, tho as to the Exerciſe and Effect of that Cure it 
is in the Hands of the Vicar f. 

A Biſhop is of Commen-Right oblig d to a Perſonal Reſidence at his 
Church on all S2ndays or Lord s-Days in the Year : But by Orho's 
Conſtitution 'tis ſaid * That Biſhops ought to reſide and attend their 
Churches, particularly, on Sundays and Holidays during the 'Time of 
Len and Adcentt. And in another Conſtitution tis ſpecifically expreſs'd, 
iz. de die Cana: For then they ought to be preſent at their Churches, 


111; and tho we have in our Church rejected the Superſtitious and Ido- 
latrous Part of their Worſhip, yet an equal Reaſon holds for the Biſhops 
frequent Preſence at his Cathedral, and in his Dioceſs, not only for the 
Adminiſtration of the Lord's-Supper, but for the other Duties of his 
Office. And if a Biſhop has ſeveral Cathedrals and Sees, as in the Di- 
oceſs of Bath and Mells, and of Litchfield and Coventry, he may at 


certain Seaſons, and on certain Holidays, be Reſident at the one, and 


at certain S2aſons and Holidays be Reſident at the other: For Cathe- 
dral Churches are in our Books ſtiled Epiſcoporum Sponſe +, with whom 
the Biſhop ought to reſide ; and, therefore, in this Caſe (ſome ſay) a 
Biſhop may have two Spiritual Wives, tho' this ſeems abſurd ; for the 
whole Dioceſs is his Care, and not his Cathedral Church alone. 

[ have already remember'd, that the Reſidence of a Beneficiary is his 
conſtant and continued Abode in his Pariſh, with a firm Mind and Pur- 
pole of performing that Service, which is required at his Hands ; be- 
cauſe 'tis to little Purpoſe for a Clergyman to reſide at his Benefice, if 
. And, as to the con- 


xl 


2 underſtood with that Severity, as that he ſhould never abſent 
elf from thence ; for Words ought to be taken in a Cieil Accepta- 
tion“ And this is true as well in reſpect of ſuch as have Dignities, as 


with a Title, and another in Commendam t; and alſo in reſpect of ſuch 


as have dependant Benefices fl. But where a Benefice has an Onns or 


Charge annex'd to it, or has only one Miniſter, there the Word (Ref/- 


| dence) is taken in a ſtrict Senſe ||: But in a Place or Pariſh, where 
there are more Miniſters than one, it is not taken in ſo confin'd and 


ſtrict a manner . Hence it is, that tho the Word Reſidence may be un- 
derſtood ſeveral ways; yet we ought never to uſe a ſubtle or cunning 
Interpretation thereof to the Prejudice of the Church; but ſuch an 
Expoſition of it only, as to avoid all Frauds, Colluſions, and Negli- 
gences whatever f. 8 
If a Dean of a Cathedral Church, Archdeacon or Benefic'd Clergy- 
man. does not reſide at his Church wherein he has a Deanery, Archdea- 
conry or Eccleſiaſtical Benefice, he ought to be cited and admoniſh'd 
to return to his Church by a Time prefix d in the Citation #; and if 


he 
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ho hail not then return thither within the ſaid Term, or alledge ſome 
juſt Cauſe of Impediment, he ſhall be depriv'd of his Deanery, Arch- 
deaconry, or Benefice, and another Perſon ſubſtituted in his room * . 
And this is more eſpecially true, if he has been abſent from thence for 
any length of Time, and the Intereſt of the Church requires the Aid 
and Preſence of the Perſon thus contumaciouſly abſenting himſelf f. But 
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if he has been only abſent from thence for a ſmall Space of Time, a 4 


Term peremptory is not readily prefix d; nor ſhall he preſently undergo 
the Puniſhment of Contumacy on this Account. But beſides the Puniſh- 
ments which are inflicted in Foro Contentioſo, on Non-Reſident Clerks, 
who rather chuſe to follow their Pleaſures than attend the Diſcharge of 
their Duties, they do by the Canom-Law commit a montal Sn, and have 
no Rights to the Profits of their Eccleſiaſtical Livings: And according 
to the Archbiſhop of Florence, if they receive ſuch Profit they ſhall be 
ublig'd to refund the ſame, ſince the Revenues of the Church are the 
Stipends of ſuch as do Service therein l. For the principal End of a 
Clerk's Reſidence ought not to be the collecting the Fruits and Profits 
of his Bencfice, but for the Sake of adminiſtring Divine Service, Ge. 
and only in conſequence hereof he obtains the Profits of his Boenctice, 


For if a Canon comes principally to Church for the ſake of cbtaining 


filthy Lucre, iz. his Daily Diſtributions, it will in the Romiſh Church 
be deem'd mental Simony in him at leaſt. By a Statute of the Realm 
of England , every Spiritaul Perſon promoted to any Archdeaconry, 
Deanery or Dignity in any Cathedral or Collegiate Church, or being 
benefic'd with any Parſonage or Vicaridge ſhall be perſonally Rofidunt 
and abiding upon his ſaid Dignity, Prebend or Benefice, or one of them 
at leaſt; on Pain to forfeit for not being ſo Reſident by the Space of 


one Month together, or of two Months (to be accounted at ſeveral 
times) in any one Year, the Sum of "Ten Pounds to be divided between 


the King and the Proſecutor. But by the 28/% en. 8. cp. 12. the 
Chancellor, Vice-Chancellor, Commillary, Rulers of Colleges and 


tb M1 5 
1 Par. \» [ 17. 
N p. 1. 
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* 21 H. $, 
CAP. l 3. 


Halls, Doctors of the Chair, and Readers of Divinity in either of the 


Univerſities, are excus'd from a Perſonal Reſidence, provided they reſide 
in the Univerſities: and ſo likewiſe are Perſons under lorty Years of 
Age living in the Univerſities, with their Bithop's Licence on the Score 


of Study: But all other Perſons are liable to the Penalty of the Sta- 


tute of the 21/f Ter. S. cap. 13. And by an Act in the Reign of Queen 
Elizabeth t, no Leaſe made of any Benofice or Hecleſiaſtical Promotion, 
with Cure, or any Part thereof, (and not impropriated) ſhall endure 


any longer than while the Leſſer ſhall be Ordinarily Reſident and ſerving 


7.14 Fit, 
cap. 20. 


the Cure of ſuch Benefice, without Abſence of eighty Days in any one 


Year, but that every ſuch Leaſe, as ſoon as it or any Part thereof ſhall 
come into any Polleſſiun or Uſe above forbidden, or immediately upon 


ſuch Abſence ſhall ceaſe and be void: And the Incumbent fo offend- 
ing ſhall loſe a Years Profit of his Benchce, to be diſtributed by the Or- 

dinary among the Poor of the Pariſh. | 
It has been a Doubt among the Schoolmen, Whether Perſons may be 
excus'd from Reſidence in Point of Conſcience ; becauſe an Obligation in 
this reſpect once purchas'd, cannot be taken away, as Eſtates and Things 
Feclefiaſtical cannot be alienated *. But as we ought often to forego a 
Right, becauſe the Laws whereby we acquire a Thing, may ſometimes 
be limited and reſtrained on a good Account, the Legiſlators Mind be- 
ing always to be regarded: So (ſay theſe CHſuiſts) we ought ſometimes 
to depart from the Rigour of the Law, and to follow the Equity of it, 
which allows of Non-Refidence in many Cafes reckon up in the (ae 
16490 
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Law. As, Firſt, a Clerk may be abſent from his Church, if he be iti 
Abb. inc. the Pope's Service“; or waiting on his proper Biſhop f: For thoſe that 
0% X. 5-4% are in the Pope's Servic (ſays the Abbot +) ſeem to be in the Service of 
TX. 3-4 5+ * * —=_ . 
In d. 1. . the whole Church. Thus a Biſhop may, according to the 128 
5. 40. make uſe of the Service of his Canons, and withdraw them fr 


; om their 

Duty in Divine Service ; and they ſhall be reckond as preſent at their 

TY Church. But ſome will have it, that the Biſhop can only call two of 
. th 


theſe Canons to his Afſiſtance|; as Chaplains ; and others hold this to be 
left entirely to his Diſcretion. Again, a Clerk may abſent himſelf from 
his Church if he be in the faithful Proſecution of his own Rights, as at 
Law, and the like * ; or if he ſhall be abſent on the Score of his Stu- 
N. 3-4 12. dies in the Law or Divinity f: But, according to the Council of Trent, 
no Perſon ſhall abſent himſelf any longer than five Years on any Ac- 
count. But yet, in all the aforeſaid Cafes of Abſence, the Clerk ought 
to acquaint the Biſhop with the Reaſon thereof; and to deſire his 
Approbation. | | 
If a Clerk does not reſide on his Benefice, he is preſum'd in Law to 
be Non-Retident upon an unjuſt Account ?; unleſs he alledges and proves 
. x, 3. 4. 4 jaſt Cauſe for his Non-Reſidehce ||: And, therefore, tis from hence 
. ii. inferrd, That a Clergyman ought to be cited at the Church where he 
1 is preſum'd to keep his Refidence, as is provd from the aforeſaid Chap- 
ter quoted in the Margin. See alſo Alciatus his "Treatiſe of Preſum 
*Reg.1.0.1. 77675 *, Anda Rector or Parſon who does not reſide at his Pariſh- 
Church, or puts not in a perpetual Vicar, when his Church is annex'd 
to a great Prebend or Dignity (as atoreſaid) ſhall be depriv'd thereof: 
oe lit, For he that has a Parochial Church, ought regularly to ſerve the ſame 
;. lit. 4.cap. in his own proper Perſon according to due courſe of Law if, and not by 
8 a Vicar ; unleſs (perchance) ſuch be annex d to a greater Benefice, in 
which caſe he may ſerve the ſame by a perpetual Vicar canonically in- 
ſtituted th-reinto ; and hence came S7ne-Cures among us. And the 
Vicar was to have a ſuitable Portion out of the Profits of ſuch Church 
under Pain of the Rectors Deprivation, if he did refuſe the ſame : And 
ſuch Church was to be conferrd on ſome other Perſon, who was both 
willing and able to fulfil the ſaid Duty of Perſonal Reſidence therein 
himſelf. Indeed, our Pluraliſts have urged many Reaſons and Pleas in 
Favour of Non-Reſidence, as that there is an Allowance given by the 
Law to ſeveral Perſons to hold more Benefices than one, and ſince the 
D.ſtribution of Benefices is not by the Law of God, but by the Law of 
the Land, what Fault is there in uſing the Privileges which the Law 
gives? But there cannot be a conſtant Perſonal Reſidence in more Places 
than one. Again, the general Service of the Church is more to be pre- 
ferr'd than taking care of a particular Pariſh ; becauſe the neceflar 
Dutics of a Pariſh may be ſupply'd by Perſons approv'd by the Bithop, 
and a ſingle Living ſeldom atfords a ſufficient Competency for Perſons 
to be capable of Publick Service. Thirdly, That the way of the Cler- 
gies Subſiſtance now is much alter'd from what it was when Celibacy 
was enjoyn'd them: For a Competency was always ſuppos'd, where Reſi- 
dence was ſtrictly commanded ; and what was a Competency to a ſingle 
\ Perſon is not ſo to a Family. PFourthly, That the Church has a Power of 
relaxing the Severity of ancient Canons from the different Circumſtances 
of Things ; and when the general Good of the Church may be more 
promoted therein: And in the removal of Clergymen from one Dio- 
ceſs to another, and the Tranſlation of Biſhops. Fifrhly, That the 
caſe is now different, as to Diſpenſation, from what it was in the Ro- 
iſh Church, as to the Number of Benefices, and the manner of ob- 
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taining them: That a general Reſtraint is laid on Pluralities, and the 

Metropolitan is now the Judge, when Diſpenſations are fit to be granted, 

'Fheſe are the chief Arguments for Non-Reſidence with us. But on 

the other fide tis objected, That in the firſt Conſtitution of Parochial 

Churches every Incumbent or Poſlefſor was bound to a ſtrict Reſidence, 

as appears by the ſeveral Canons expreſly made in Councils, enjoyning 

this Duty. But why do I mention the Canons ſo frequently decreed a> 

bout Refidence, ſince the very Nature of the Cure of Souls indiſpenſably 

requires it: And this is the reaſon which the Caſuiſts give & why a Per- . k,g;nad. 

ſonal Reſidence is not commanded in Scripture, as otherwiſe it might. prux. cz. cz. 
For if a Perſon be requir'd to do ſuch Things which cannot be done b. 5. 

without it, Reftdence is imply'd. As a Pilot to a Ship needs no Com- 

mand to be in his Ship; for how can he do the Office of a Pilot out of 

it 2 Let none think to excuſe themſelves by ſaying, That our Church 

only takes them for Curates, aud that the Biſhops have the Paſtoral 

Charge: For by our old Provincial Conftitutions (which are till in 

Force ſo far as they are not repugnant to the Law of the Land) even 

thoſe who have the ſmalleſt Cures are called Paſtors; and Lindwood 

there notes ||, that a Parochial Prieſt is ſaid to be a Paſtor, and not g Lib. 3. Tit. 

only by way of Alluſion, but in reſpe& of the Cure of Souls. And the 4. <. :. 

Canon-Larw declares, that a Paſtor cannot excuſe himſelf, Si Lupus Ores 

romedit, & Paſtor neſcit . The Provincial Canon ſays, that the Care ; d Reg 

of the Lord's Flock ought not to be committed to ſuch Perſons, who are Jur. c. 10. 

either negligent or ignorant of the Charge or Guardianſhip committed ” 

to them, or know not how to be watchful over them, as they ought to 

be : So that the great Duty of a Paſtor conſiſts in watching over his 

Flock, and knowing the Condition thereof, that he may awake the 

ſleepy and ſecure Sinner, inſtruct the Ignorant, reclaim the Vicious, re- 

buke the Profane, convince the Erroneous, ſatisfy the Doubtful, confirm 

the Wavering, recover the Lapſed, and be uſeful to all, according to 

their ſeveral Circumſtances and Conditions f. "Tis not to preach a Ser- + Lindw. li, 

mon or two in a Weck's time to their Pariſhioners, that is the main of 1, Tit iz. 

the Duty of Pariſh Prieſts, but to apply themſelves ſuitably to the Con- 

dition of their Flock: But he, who is a Stranger to his Flock, and 

only viſits them now and then, can never be ſaid to watch over it ; 

he may watch over the Fleeces, but he underſtands little of the State of 


his Flock, ig. of the Diſtempers they are under, and the Remedies pro- 


4 


per for them. 

Every Pariſh Pricſt is admitted to the Cure of Soul, and at their Ordi- 
nation they ſolemnly promiſe to teach the People committed to their Care 
and Charge. Pis true, the Canoniſts have diſtinguiſh'd between Rectorics 
and Vicaridges, as to Perſonal Reſidence: But we are to conſider 


theſe Things. Firſt, The Canon-Law ſtrictly obliges every one that has 


a Parochial Cure to perpetual Refadencet ; and excepts only two Caſes, x. 3. ;. 30. 


e. when the Living is annex'd to a Prebend or Dignity (as aforeſaid, 


and then he who has it is to appoint a perpetual Vicar inſtituted with a 
ſufficicat Maintenance: And, Secondly, after this Liberty obtain'd for 
dignify'd Perſons to have Vicars endow'd in their Places, the Point of 
Reſidence was ſtrictly enjoyn'd to them: And we find in Lindevood a 
difference made between a Perſonatus and Vicaria\ ; but this was till 1 
meant of a Vicaridge endow'd. And in another Provincial Conſtitution 0 3 
we read *, that an Oath of Perſonal Reſidence is required from all ſuch Kn 
Vicars, tho' the Value of the Vicaridge did not excced five Marks per 5 oncd Bb 
Am. which, as appears by Lindwood elſewhere, was then deem'd fuffi-“ © 
cient for Maintenance and Hoſpitality. And to cover the ſhameful 
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Diſpenſations that were commonly granted to the higher Clergy, un- 
der the Pretence of the Papal Power, the poor Vicars were by a Con- 


ftitution of Otho* bound to take a ſtrict Oath of continual Reſidence ; 


and without it their Inſtitution was declar'd to be null and void. But 
even in that Caſe the Gloſs there fays, T hat they may be {ome time ab- 
(ent for the Benefit of the Church or State, but not for their own parti- 
cular Advantage. But the Obligation in Point of Conſcience till re- 
mains the ſame, tho' diſpenſing with Laws may take away the Penalty 
of Non-Reſidence in ſome Cates. John de Athon, Canon of Lincoln, 
who wrote the Glofles on the Legatine Conſtitutions, does not deny but 
Rectors are as well bound to Reſidence as Vicars ; but theſe are more 
ſtrictly ty'd by their Oath ; and becauſe a F/7car cannot appoint a Vicar, 
but a Parſon may f. 

A Faculty for Non-Reſidence is in reſpect of any other Perſon than the 
Pope himſelf, by the Canoifts ſtiled a Licence: But in reſpec of the 
Pope 'tis called an Indulgence 1. And hence I infer, that, according to 
the Papal-Law, no other Perſon but the Pope can grant an Tndulgence 
touching Non-Reſidence; becauſe as this is contrary to the Common 
Law of the Church, and in Prejudice of the Papal Power ; fo a Biſho 
cannot grant an Indulgence, tho he may grant a Licence; becauſe this 
Word Licentia does not import a nuda voluntas, but a Grant made 
on ſome good Cauſe or other |. Therefore, tho no Perſon inferiour 
to the Pope can grant an Indn/gence for a Parſon to abſent himſelf from 
his Benefice, which the Pope can do without any Cauſe exiſting; yet 
ſuch an inferiour Prelate may without the Pope grant a Licence for a 
Parſon thus to abſent himfelf, provided it be granted on ſome good 
Conſideration or other. The Canoni/ts likewiſe make a Diſtinction between 
Abfence Choro (as they ſtile it) and Non-Refrdence : Becauſe he is ſaid 
to be Non-Reſident, who does not live in the Place where his Church 
ſtands or his Benefice lies; but he is ſaid to be abſent a Choro, who 
is not preſent at, and attending on Divine Service, tho' he lives in the 
Town or Parih where his Benefice or Dignity is fituated. 185 
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Of the Reſignatim of au Ecclefiaflical Benefice. 


Ie LT ſometimes happens that a Prelate or Rector of a Church 
Is docs renounce the Right which accrues to him either by E- 

A lection; Tranſlation, Inſtitution, and the like: And this Act 
of Renunciation induces a Quitting or Relinguiſhing of the 
Church or Prelacy, which ſuch Perfon has claimed by Elec- 
tion, Tranſlation, Inſtitution, &c. And it is commonly called with us 
a Reſignation. Now a Reſignation, therefore, is defin'd by the Canon- 
Law * to be an Abdication or a Departure from that Right, which a 
Biſhop, Prelate, Dignitary or Benefic'd Perſon has in his Biſhoprick, 
Prelacy, Dignity, Benefice, ana the like, made by the Permiſſion and 
Conſent of his Superiour, or the Chapter of the Cathedral Church, on 
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4 * 1.94819, ſome juſt Grounds or other f. And ſuch Refignation is by the ſame Law 


Fd 


ſaid to be Twofold, 278. Spontumeous and Coated. The firſt is, when 
| | | the 
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the Perſon renouncing does with a free Mind and Will, and for ſonic 
lawful Cauſe or other, reſign his Right into the Hands of his Superiour *; * x, I ». « 
A coafted Reſignation is that which is not made freely, but is extorted 

thro Fear, Force or Oppreſſion, or procur'd by tlie Intervention of Mo- 

ney, or by the Means of ſome unlawful Promiſe, without any juſt Caufe 

or Conſideration whatſoever. The efficient Cauſe of a Spont aneons | VI. 1. 7. 
Reſignation is the Will of the Perſon to whom the Right belongs, 9: 5: 
which he quits and departs from#: And the Form of ſuch a Reſigna- + x. 2.31.16 
tion is, that the Perſon renouncing ſhould freely and voluntarily with & 23. 
the Conſent of his 9 reſign the Right, which accrues to him, 
into the Hands of ſuch Superiour imply by a Term of Reſignation or 
Surrender, as Reſigno, and the like; reciting the Cauſe which moves 
him hereunto, and making Oath touching the 'Truth thereof. And if 
the Perſon be a Biſhop, then by the Papal Law it is made into the 
Hands of the Pope; and if he be an inferiour Prelate or Clerk, then 'tis 
made into the Hands of the Biſhop, Chapter or other inferiour Ordinary, 


that has the Power of confirming or giving Inſtitution unto the Bene- " = ET 
fice or Dignity thus reſign 'd ||. | i 6 
Now there are ſix juſt Reaſons on which Account a Superiour ought to 33 Q. 5:3 


admit of a Reſignation, £/z. A Conſciouſneſs of any Crime committed, 
Debility of Body, Defect of Knowledge, great Scandal given, when the 
People are intractable, or maliciouſly bent againft the Perſon quitting : 

and, according to the Papal Law, Irregularity of the Perfon *. Firſ!, «x, 16 
A Conſciouſneſs of ſome Crime committed; but then this Crime ought & 11. 
only to be ſuch which may hinder and impeach him in the execution of 

his Office after a Performance of Pennance, as Simony, Apoſtacy, Schiſm, 

and the like; for tis not every Crime that will juſtify a Reſignation, 

but only ſuch as will render a Man infamous ih Jure t, or which is 4 30. 


7. . 


2.17. 
committed in not obſerving the Form of an Ele&tion;. Secondly, A Debi- # X. 1. 6. 4 
lity of Body is a good Cauſe to wartant a Reſignation; but then it ought 
to be ſuch as proceeds from Infirmity or old Age, or from ſuch Cauſe 
only as renders a Man incapable of executing his Paſtoral Office ||. Third- | x , 9. 10 
ly, A Man may pray to be diſcharged from his Benetice for want of z. 3. Q: 1.18 
Desi or ſufficient Learning, ©/z. if he has not obtain'd a Know- 
ledge of thoſe Things which relate to his Office: And here the Camo 
niſts obſerve, That tho a Defect of Knowledge be no Sin, but only a 
Puniſhment ; yet a neglect of learning thoſe Things which he ought | 
to know, is à Sin k. Fyurthly, the Malice of the People may oblige a 
Perſon to reſign his Benefice, g. when the People are of ſo ſtubborn a 
Temper, that they will not profit themſelves by his Inſtructions or good 
Example; or when the People perſecute their Paſtor with open Force | 
and Violence, or with an inward implacable Hatred. A Reaſon is I. S. 10. 
grave Scandalum, as when a Paſtor is become ſo odious tor his Crimes, | 
or for an ill Conduct of Life, that he has no Hopes of doing any Good 
in his Pariſh or Dioceſs *. The „th is every Irregularity in a Parſon, + x.1.9.10.6. 
which is an Impediment to the Ordination of a Clerk, without a Diſ- 
penſation, as Bigamy, Baſtardy, and the like f. But few or none of } x. «. 6. 5. 
theſe are regarded with us; for in England it is entirely in the Biſhop's 5 Vilt. 59. 
Breaſt, whether he will accept of a Reſignation or not. And if a Per- | 
fon thus willing to ſurrender his Benefice, ſhall on the Biſhop's Non- 
Acceptance of his Reſignation, withdraw himſelf, and the like, the 
Biſhop may proceed to Deprivation, or put his Living under a Sequeſtra- 
tion fr Contumacy, as by the Canon-Laty. l 
I have ſaid, That the Reſignation of a Benefice ought to be made into 
the Hands of him who has the Power of admitting or inſtituting a Gr: 
7 | There- 
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thereinte, commonly called the Ordinary or Superiour, who ought to be 
ſuch a Perſon as may alſo deprive the Incumbent thus reſigning his 
Bonefice, whether he will or not, on the Score of ſome Eccleſiaſtical 
Crime, whether ſuch Perſon be the Biſhop to whom of Common Right 
it belongs in his Dioceſs to grant Admithon and Inſtitution,g5c. or whether 
he be an inferiour Prelate, who may have this Power either by Cuſtom 

reſcrib'd, or elſe by ſome ſpecial Privilege“. And hence it is, if ſuch 
1 Reſignation be made into the Hands of a Layman, though it be 
made fponte & pure, yet it is not binding in Prejudice of the Church 
or of him, to whom the Admithon of ſuch Reſignation belongs, in 
ſuch a manner, but that the Church or Superiour may reclaim the Per- 
ſon thus reſigning: But yet tis valid in Prejudice to the Perſon ma- 
king ſuch Reſignation, if the Orcinary will ratify and confirm the 
ſame ; ſo that he cannot recover his Benefice 1 (eſpecially) if the 
Ordinary admits of ſuch Reſignation f. For by ſuch a Reſignation the 
Poſleſhon of the Benefice is loſt, tho not the Property thereof; becauſe 
Poſſeſſion is loſt by Intention alone +, but Property is not ſo departed 
from: And again, becauſe a Relignation is not binding without the Bi- 
ſhop's Conſent . But note, where the Ordinary does not receive and 
admit a Reſignation made in reſpect of ſome Benefice, it being made into 


| ſome other Hands than his who ought to receive it; and is in Debate 


Arg D. 20. 
6. 10. X. 1.9, 
15. 


with himſelf whether he ſhall admit it or not; and if the Perſon ten- 
dring the ſame ſhall in the mean while repent thereof, (the Matter re- 
marnng entire) he may without any new Inſtitution occupy and repoſleſs 
himſelf of ſuch Benefice, in the ſame manner as he enjoy'd it "as 8 
And thus in like manner a Reſignation made into the Hands of a 


Proctor does not make the Church void, without the Biſhop's Acceptance 


thereof. 
Every Perſon may, on the aforeſaid Terms, reſign his Benefice (if 


he pleaſes) in order to make a Proviſion for another Man; provided, he 


tClofl. in c. 
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does not deduce this Act of Reſignation in Pattum, that is to ſay, 
provided he makes no Covenant relating thereunto, but does it pure 
( liberaliter ; for if he makes any Covenant in relation thereunto, 
ſuch Reſignation is with the Canoniſts deemd Simony f. There is a 
tacit and an expreſs Renunciation of a Benefice, c. And this expreſs 
Reſignation is either ſimple or conditional. A pure ſimple Reſignation 
is made without any Pact or Condition at all: But, on the contrary, 
the other is made by ſome Pact or Condition or other. Upon a pure Re- 


fignation a Benefice is immediately void, and the Ordinary or Patron 


may (if he pleaſes) collate a fit Perſon thereunto. But a conditional 
Reſrenation is ſeldom admitted; tho it may be ſometimes allow'd, 
when 'tis made in Favour of ſome Perſon, whom the Perſon quitting 
the ſame deſires ſhould be collated or inſtituted thereunto, and not o- 
therwiſe : Which Condition ought not to be made before the Ordinary, 
becauſe ſuch a Reſignation ſavours of Simony 4. And tho' the Perſon 
leaving the ſame may intreat the Ordinary to confer it on ſuch a one 
without any Taint of Simony, provided it be a fit Perfon (for elſe 'tis 
Simony ): Yet the Ordinary is not bound to confer it on the Perſon 
thus recommended, ſince a Collation after a Reſignation is entirely in 
his own Diſpoſal, if the Church be veſted in his Gift as Patron. It has 
been ſaid, T hat every Reſignation ought to be ſpontaneous, and without 
Fear, Fraud, Force, and the like; for if it ſhall be made thro' any 
Impulſe of Fear, Force, c. it ſhall be revok'd and annull'd ; and this 
aſo holds true, and is to be underſtood in a Perſon conſtituting a 
Proctor to make a Reſignation in his Behalf. But then this ought to be 

| A 
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a juſt and well- grounded Fear, and not a light and vain Act of Con- 
ardice, but ſuch as may happen to a Man of Conſtancy and Reſolution. 
And, therefore, if a Man be difpoſleſs'd of a Tempora! Eſtate, or an 
Eccleſiaſtical Living by Force or Fear, he may be re-inſtated by a Poſ- 
ſeſſory Action or Remedy; and if a Surrender or Relignation be pleaded 
thereunto, the Judge may and ought (notwithſtanding ſuch Surrender 
or Reſignation) to reſtore him to the Poſlethon thereof: And fo ſays 
the Cizil and Canon-Law. But, Firft, tis neceſſary to prove, that an 
anjuſt Force was inflicted on him; for ſuch a Force as is accounted jult 
is deem'd no Force at all: As when, in a Controverſy about a Bene- 
fice the Judge finds Titius to be unjuſtly poſleſs'd of ſuch a Benefice ; 
and, therefore, compels him by a Sentence of Excommunication to quit 
and abjure the fame. And by the Cjri/-Law when a Man is order'd 
to make Reſtitution, he may be compelled thereunto manu Militari, if 
he refuſes to yield Obedience to the Judge's Decree. 

The Reſignation of a Ben-fice, and the like, may be prov'd by Wit- 
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neſſes, whether it be Dj anenous or not; and thoſe Witneſles that 


depoſe de non ſpontaned Reſignatione are preferrd to ſuch as de- 
poſe touching a ſpontaneous Reſignation : Becauſe the firſt are 
the Plaintiff's Witneſles, which may prove a coatted and not a 
ſpontaneous Reſignation : But *tis difficult to prove a {pontancons Reſig- 
nation, ſince the Heart of Man appears to none but God alone. Ihe 
Reſignation of a Beneficc is not preſum'd to be made voluntarily, ſince 
tis procur'd (perhaps) with much Labour and Expence; and, from 
ſuch Labour and Expence, the Reſignation of ſuch a Benefice may be 
preſum'd to be Simoniacal : Wheretore, Biſhops in ſuch a Caſe ought 
to be very careful how they admit of ſuch Reſignation ; and may law- 
fully require the Perſon reſigning to make Oath, that he does not quit 
the ſame with any unlawful or ſimoniacal View. The Effect and Con- 
ſequence of a Reſignation is, that whatever is done after ſuch Reſigna- 
tion, which reſpects the Office and Power of the Perſon that makes it, 


is null and void; and in no wiſe ſubſiſtent: Wherefore, a Perſon that 


receives Holy Orders from a Biſhop that has reſign'd his Biſhoprick, 
{hall not execute the Office of a Parſon. But yet tis tirſt neceſſary, by 


the Canon- Lat, that ſuch Perſon ſhould not only have reſign'd the 


Place of his Biſhoprick, but his Dignity likewiſe as well as his Dioceſs : 
But we maintain nothing of the indelible Character here with us in this 
reſpect. Again, by that Law the Perſon ordain'd ought to have Know- 
ledge of the Biſhop's Reſignation ; for if he be ignorant thereof, ſay the 
Papiſts, he ſhall be relievd by a Diſpenſation, as being not culpable 
herein. And 'tis the fame Thing if a Perfon knowingly or ignorantly 

receives Holy Orders from an excommunicated Biſhop. 'Thus by a 
Reſignation an Incumbency to a Living is determind, if the Biſhop re- 
ceives the ſame : And in a Donative a Reſignation to one of the 


Founders or Patrons of the Churcb, (as it may be here made) is ſuffici- 


ent, where there arc more than one; for it/enures to them all. Hide 
Title Donatice. And where there is a Reſtgnation, it extends to all 
the Lands and Profits belonging to ſuch a Church; for the Lands and 
Profits belonging thereunto are thereby given up as paſling with the 
Church itſelf, tho the Letters of Reſignation only mention the Church. 
See the Caſe of Fairchild, v. Gaire. 25 | 


B bb bbb 


Of 


© 


— —— — — 2 


470 Parergon Juris Canonici Anglicani. 


5 * Py . 25 .C 
6 . e / l 
AM pL s 


Of the Sabbath, otherwiſe called Sunday or Lord's- 
Day, and Feafts, Holidays, &c. in the Church. 


SH E Word Sabbath is ſometimes with us taken for the 
NY Seventh Day of the Week; and in this Senſe it ſtands 
properly, and is interpreted to be the ſame Thing as Reft, 
&F becauſe on that Day the Author of all Things, according 
to the Scriptural Phraſe, reſted from all his Works. The 
Word Sabbath is ſometimes put for the whole Week in 
as Jejuno bis in Sabbato, or, I faſt twice in the Week: 
And ſometimes 'tis uſed for every Day in the Week, as primd dic Sab- 
+ Mar c. 16. bats t, that is to ſay, the firſt Day after the Sabbath, ſecundd Sabbatt, 
v. 2&9. (5c. For the ancient Chriſtians having receivd a ſet Account of the 
ſeven Days of the Weeks from the Jer, nam'd them as the Jews 
* Tertull, de did“: And, therefore, ſtiled them the firſ# Day of the Sabbath, the 
Jean. ſecond Day of the Sabbath, &c. Sometimes they called them by the 
Latin Word Feria; for Feria is the ſame with the Word Sabbath, de- 
noting Re/f. And it was ſo called from the Verb Ferior, either becauſe 
the Sacrifices were killed on thoſe Days, and Men apply'd themſelves 
to Divine Werſhip, or elſe a Feriendis epulis, from the Banquets pre- 
pared. Therefore, as the 7eme term'd the Week-Days the firſt, ſe- 
cond and third of the Sabbath, ſo the ancient Chriſtians alſo term'd 
them the %%, ſecond and third Feria, making an Alteration only in 
this reſpect, <iz. That they kept the proper Sabbath holy, as the 
Fewws did; but obſerv'd their Sabbath on the firſt Day of the Sabbath, 
or Week, which they call Sunday, or the Lord's-Day ; and ſometimes 
the Chriſtian Sabbath. And this is called the Lord's-Day, or the Chriſti- 
an Sabbath, becauſe God did on that Day raiſe up his Son Zeſzs Chriſt 
from the Dead, as on the Jewih Sabbath he reſted from all his Works f 
or Labours (if I may ſo call them). For the Reaſon why the Church 
has conſtituted the Lord's-Day in the Place of the Fewih Sabbath is 
manifold, . Firſt, Becauſe Chriſt roſe on that Day from the Dead +, 
as juſt now hinted. Secondly, Becauſe the Chriſtian Church would not 
ſeem to ſymbolize and agree with the Zezws in that Day, and to ob- 
| ſerve their Ceremonies. Thirdly, On the Score of various and ſeveral 
Prerogatives, which this ſeems to have above other Days, as the Pa- 
piſts imagine. And hence we may obſerve, this Obſervation of the 
Lord's-Day is not a Matter of Dizine Right but only founded on the 
' Canon-Law, as all the Doctors do confeſs in Oppoſition to the Opinion 
of Angelus and Sylveſter: And, conſequently, the Obſervation of this 
Day may be abrogated either by Cuſtom or Human Authority, and 
changed into another Day, ſince a legal Cuſtom and human Authority 
may each of them repeal any human Law. And the ſame Thing may 
be ſaid touching Feſtivals or Saints-Day, as we call them, of which I 
ſhall treat by and by. 5 
But tho the Church may change the Day of the Chriſtian Sabbath, 
yet we know by the Light of Nature, that ſome certain Day ought to 


be 


* Luk. c. 18. Scripture of 
Vo 12. 


+ 75 Diſt. 5, 


Parergon Juris Canonici Anglicani. 
be (eſpecially) deputed and ſet aſide for Divino Worſhip ; and that 
all Perſons reſting from their Labour ought to afliſt at this Worſhip : 
And hence tis, that ſome call the fourth Commandment of the Deca- 
logue a moral Precept, becauſe it does not from the Nature of J hings 
appoint and determine ſome certain Time of Reſt from our Labours, 
ordaining one Day in the Weck to be delightfully ſpent in the Worſhip of 
God alone; and this (they ſay) belongs to Morality. But as this Com- 
mandment (I think) is only a Ceremonial Precept, it does not oblige 
Men entirely to ceaſe from all Labours even on a Sunddy itſelf ; but 
only from ſuch as are not Servile and of Neceſſity ; and this, becauſe the 
Cercmonials of the old Law and (particularly) of the Jewiſh Sabbath, 
are aboliſh'd by the Death of Chri/t. By the ancient Ciri/-Laco Perſons 
placed in the Country and aſhgn'd for the Husbandry or Tillage of Lands 
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might freely exerciſe their Calling on the Lord's-Day *. But this is «C.; 12, 


forbidden not only by the Law of Moſes t, the Novels 4, and the Coun- 
cil of Orange; but Ameſius and other learned Divines think it to be 
unlawful according to the Law. But by the Cuſtom of Holland the 
Matter is ſo temper d, that tis lawtul in Harveſt Time to cut and ga- 
ther the Fruits of the Earth, which arc ripe, on the Lord's-Day ; 
and to do all other neceſlary Works, leſt fome Damage ſhould enſue to 
them by any Delay. "This Privilege was granted to the People by Ralph 
Biſhop of Utrecht *, and afterwards contirm'd by Kun au Delſlant on 
the 15% of Fanuary, 1592. And Mornacius lays, that the ſame holds 
good according to the Cuſtom and Uſage of France. As to us here in 
England all Sundays, and other great Feſtivals, were obſerv'd by our 
Anceſtors the Britains; and we find that in the Saxon Times, King 
In made a Law, That if any Servant did work on the Lord's-Day 
by his Maſter's Command, it was a ſufficient Cauſe to diſcharge him 
from his Service, and to make him Free: But if he worked with- 
out ſuch Order, the Servant was to be whipp'd. So likewiſe if a Free— 
man worked on that Day, he was to be made a Bondman, or to pay 
Sixty Shillings. King red, after him, made a Law, That Freedm-n 
ſhould enjoy their Liberties on the Lord s-Day, and certain Holidays. 
And when the Danes had ſubdu'd the Saxons, Canutus made a Law 
at JVinchefter, That there ſhould be no Market, Hunting, or Meeting of 
the People for Cicil Affairs on that Day, unleſs in Caſes of Necellity. 
Yet in the Norman Times Markets were generally held on the Lord s- 


1x0d c. 4 
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Day ; and Eccleſiaſtical Synods and Councils for State Affairs were 


ſo held, as they may be ſtill. But it was afterwards decreed in a Provin- 
cial Council held at Oxford, That Sunday ſhould be obſerv'd with all 
Reverence, and that no Servile Work ſhould be done on that Day, 
only Tillage and Sailing were allow'd, if need requir'd it: And about 
130 Years afterwards, it was in a Synod decreed, That there ſhould 
be a general Reſtraint from all manner of Work on that Day. But, 
notwithſtanding theſe Reſtrictions and Decrecs, Fairs and Markets were 
ſtill kept on that Day, and uſually in the Church-yards, becauſe the 
Parſon had the Benefit thereof, where they arc kept in many Places at 
this Time; and particularly St. James Fair held Yearly at Briſtol is 
kept in St. James s Church- yard. The firſt Reſtraint of keeping Mar- 
kets and Fairs on Sunday, was in King Edward the Third's Time, 
uhen a Statute was made , enacting, That Wools might be expos'd to 
Sale at the Staple every Day, except Sunday: And the like Reſtraint 
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was afterwards made by Parliament in Henry the Sixth's Reign #, on + 2) H. 6c ; 


Pain of forfeiting the Wares thus exposd to Sale in ſuch Fairs, Ge. 


to the Lord of the Franchiſe. But tho' Markets and Fairs might * 
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be kept on Sundays, yet People might expoſe Goods to Sale in their 
Shops on thoſe Days; and, therefore *, a Statute was made to prohibit 
Shoemakers in London, or within three Miles round that Place to ſell 
any Boots or Shoes on the Sabbath-Day, which implies that they might 
be ſold elſewhere. But afterwards a Law was made f, That all Hun— 
days in the Years ſhould be kept Holy. "Tis true this Law was re- 
peal'd in Queen Mary's Reign #, and ſtood repeal d till the firſt of King 
James |; who repeal'd Queen Mary's Act, but did not by expreſs Words 
revive the Act of Edtoard the Sixth; and therefore it was a Doubt 
whether King Edward's Act was in Force: But the Law ſeems to be, 
that where one Statute which repeals another is repeal'd it ſelf, it makes 
the firſt Act which was repeal'd to be ſtill in Force. By an Act of Queen 
Elisabeth *, no Diſtinction is made between Sundays and Holidays; 
for all Perſons are enjoyn'd by that Law to reſort to their Pariſh- 
Churches, or upon Let thereof to ſome other Church on thoſe Days. 
Which brings me next to ſpeak of Holidays or Church-Feſtivals. 

The Celebration of Holidays or Church-Feſtivals (as we call them) 
on a Religious Account, is a Matter of Divine Inſtitution, according to 
the Cano-Law, being founded (as the Papiſts pretend) on the Old 
"Teſtament; and in Proof hereof they quote the fifth, twentieth and 
thirticth Chapters of Deuteronomy ; and the twentieth Chapter of ge- 
chiel; and would likewiſe infer it from the Words of the fourth Com- 
mandment. Indeed in all theſe Places of the Old Teſtament we are 
commanded to ſanctify the Sabbath, and to keep the Seventh Day. 
The Seccuth Day (ſays the Lord) ſhall be Holy unto you, a Sabbath 
and a Day of Reff t. But I find no expreſs Command for the Cele- 
bration of Holidays : And, therefore, this muſt be by the Inſtitution 
and Appointment of the Church, as really it was, not only to exhibit 
ſome Token of our Joy for the Glory of departed Saints, but in order 
alſo to induce other Men to lead holy and virtuous Lives; and to 
follow their Example k. But the Romi/ Church has added another 
Reaſon hereunto, 78. That we may by the Interceſſion of the Saints, 


whom they pray to and we commemorate on thoſe Days, obtain of 


+ 44 Diſt. 1. 
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God a Remiſhon of our Sins, and all that we wiſh for, whilſt we ho- 
nour and worſhip his Saints. And by the Canon-Law the Pope and a 
general Council have a Power of appointing Holidays, and alſo of ab- 
rogating ſuch as the whole Church has receivd : But they have abro- 
gated but few; the Buſineſs of that Church being rather to multiply 
and increaſe the Number of them, than to diminiſh the ſame, on the 
Score of that great Profits their Prieſts make to themſelves on thoſe Days 
by Maſſes and other ways. | | 
Theſe Holidays or Saint's-Days (as ſome term them) as well as the 
Lord's-Day, were in the ancient Church called Fe/tivals, not only in 
Imitation of the 7Zewwih Feaſts, but likewiſe on the Account of drinking 
Wine and eating Fleſh, which the Primitive Chriſtians might or were 
commanded to eat and drink on theſe Days *. For there were in thoſe 
Times ſome Men ſo Superſtitiouſly given, that they placed Religion in 
faſting upon thoſe Days. Wherefore by the 587h Apoſtolical Canon, 
Clergymen were forbid to be found faſting on the Lord's Day, or on 
any Sabbath-Day (except that of Eaſter-Eve) under Pain of Depoſition 
from their Orders: And if any Layman was criminal herein, he was 
to be ſuſpended from Church-Communion. And tis further enacted by 
theſe Canons ||, That if a Biſhop, Prieſt or Deacon did not uſe Fleſh 
and Wine on Feſtival-Days, he ſhould be depos'd as one having a ſear'd 
Conſcience, ang as a Cauſe of Scandal, 'They that abſtaind from Wine 


and 
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and Fleſh did it out of an Opinion, 'T'hat the Creation was evil, and 
that the World was not made by the Father of Jeſs eit. | 
If a Clergyman ſhall abſent himſelf from his Church on ſolemn Feaſt= 
Days (ſays the Canon-Law) ©. on our J. ord's Nativity, on the Vi- 
phany, Faſter-Day, or IWhit/nn-Day, and had rather follow his Secular 
Gains than the Service of God, he ſhall be ſuſpended from the Com- 
munion of the Church for three Years: And a Prieſt or Deacon thall 
in the like manner be liable to the ſame Cenſure, it he abſents himſelf 
from his Church for three Weeks together“. Again, tis enjoyn'd by . Q. 1. 29. 
the Cano Laco, That the Feaſt of Pentccofe, or V Hi Da, ſhall 
not be obſerv'd with leſs Joy and Reverence than the Feaſt of Faſter : 176 Liſt. 9. 
For as we faſt on the Sabbath (ſays the Law) and keep the Veils of 
each Feſtival, to we ought to celebrate both the ſaid Feaſts with the 
like Mirth and Devotion. From what I have here ſaid, it may be ob- 
ſervd, that the ancient Canom-Law does not boaſt of the Antiquity of 
many Feſtivals in the Church, Chriſt's Nativity, Hpiphany, Eaſter- 
Day, and Pentecoſt being all the ancient Feaſts of the Church; and 
what have been introduc'd ſince (I fear) have been rather appointed for 
the Sake of Oblations and Offerings to the Prieſts than on any Religious 
Account, tho ſome Good to Religion may flow from hence; and, there— 
fore, I ſuppoſe our Church continues them: For I cannot find from 
any Reading of mine, that we can trace what we call the Shut 
Days higher than the eighth or ninth Century, if we follow good 
Authority. | 
But it has been a great Diſpute among ſome Men, when a Feaſt or 
Holiday fhall be ſaid to commence. The Canoiſts ſay, that ſuch a 
Day does not ſeem to be computed %% L'oſperd id Velperam (as the 
B 7 Divines, and (eſpecially) the Spaniſh Clergy maintain): Nor ought 
| ſuch a Cuſtom or Uſage of computing to be regarded, ſay the Cano- 
nifts ; becauſe tis expreſly ſaid in the Canon Law, that the Day ſhall 
commence from the middle of the Night, and ſhall end at the Midnight 
following; or (at leaſt) that it ſhall begin in the Morning at Sun-riling, 
and end in the Evening at Sun-ſctting. But in the Council of Terra— 
gona 4, where we find the firſt mention of any Monks in Spain, it was k A. D. 516. 
decreed, That after the manner of the Yi Sabbath, the Lord's-Day ol 
J ſhould begin on Saturday Evening; and hence it is, that among the 
Spaniards, the Cuſtom of keeping of Holidays and Rejoycing on . Whit, 
zurday Nights ſtill remains. But tho' the Cano Law will have the | 
Obſervance of the Lord's Day to be a YVeſperd in Jeſperam ||, yet it ſays, IX. 2. 9 1. | 18 
that the beginning and ending of Holidays thall be govern'd according : * 
to the Importance of the Day, and the Cuſtom of the Country where | = 
tis obſervd *. In Civil Affairs the Day (indeed) begins and ends at . 
ſeveral Hours, according to different Reſpects; for in reſpect of Matters ** 1 
of Judicature it begins in the Morning and ends in the Evening, and 'tis 
the ſame Thing in Matters of ſervile Employment. But in the Romi/h 
Church, as to the Celebration of Divine Service, it begins in the Even- 
ing from their LVeſpers. 
Tho' it be lawtul even by the Canon-Law to work on Holidays in 
Caſes of Neceſlity ; yet by that Law it is not lawful to take an Oath on 
ſuch Days, nor to hold Pleas in Cauſes of Blood t, nor ought Civil Cauſes fx. , , , 
to be heard and determin'd thereon ; and whatever Proceſs at Law or © 
Sentence ſhall be given on ſuch Days, it ſhall not be valid, tho' it be 
done with Conſent of Parties +: And this holds good in reſpect of all 
Cauſes whatſocver, unleſs Piety or Neceſſity be concern d. But here I 
only ſpeak of ſuch Holidays as are enjoin'd by the Authority of the 
Cccecec Church: 
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Church: For there are other ſolemn Feſtivals, which are introduc d 
and commanded by Princes on the Account of ſome ſignal Victory over 
the Enemy, or the Birth of a Son, and the like, which are called Feriz 
Sum. . @ua- Tepenting ; and for other Civil Matters to be done. And the Reaſon 
ler. x. 2.9. the Law aſſigns for this, is, becauſe ſuch Holidays are not enjoin'd out 
of Reverence to God, but for ſome other Reaſons of State: But if we 
would know the true Reaſon why the Romiſb Church depreciates theſe 
State Holidays, we may conclude it to be from hence, 27/2. becauſe there 

arc no Altar-Oblations on thoſe Days for the Prieſts. 
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* Con. 2 Diſt. 


* - 
1Con, ut ſup. 


Con. I Diſt. 


69. 


26. 35-7; 
„Pen. 1Dift. 
7 30:2. 2.41; 
+Con.q. Diſt. 


] Cap. 6. v. 10. 


11. 


Cap. 6. v. 53. 


— * 8 
4 1 


Of the Sacraments, and the Law concerning them. 


YEH E Words Sacrament, Sacrifice and Myſtery do each of 
them bear a different Signification according to the Cano- 
bog I BY ni/is. For a Sacrament is defin'd by them to be a viſible 
WP Form of inviſible Grace“: But a Sacrifice is a holy Rite, 
Zh which (they ſay) is made by ſome myſtical Prayer, and is 
a viſible Thing f. And a My/tery is a viſible Act apply'd 
to a Sacrament, containing in itſeif a ſecret Diſpenſation. The Sacra- 
ments in the Romiſh Church are ſeven in Number, ig. Baptiſm, the 
Body of Chriſt +, which we call the Lord's-Supper, Extream Unttion |, 
Pennance *, Matrimony t, Confirmation t, and Orders. But we Prote- 
ſtants of the Reformed Religion acknowledge only two as generally ne- 
ceſſary to Salvation, ©/z. Baptiſm and the Lord's-Supper, the laſt in 
other Terms called the Euchariſt and the Holy Communion. And theſe 
Sacraments ought to be freely given to ſuch as deſire the ſame, without 
any Fee or Demand made by the Prieſt for the Adminiſtration of them * : 
But yet the Canon-Law ſays, that the Ordinary may compel the Laity 
to obſerve laudable Cuſtoms, which is the ſame Thing as to allow the 
Clergy to make a Demand in ſeveral Caſes. I have already treated of 
Baptiſm in its proper Place; and, therefore, I ſhall only here ſpeak of 
the Enchariſt in a particular manner. 

Now this Sacrament of the Euchariſt is typify'd out to us by the 
Prophet Malachi t ; and tis plain, that Infants were in St. Cyprian's 
Time admitted hereunto, and did in his Country receive the holy Eu- 
chariſt; which, indeed, was a juſt Conſequence of interpreting St Zohn's 
Goſpel, ig. Except ye eat the Fleſh of the Son of Man, and drink his 
Blood, ye have no Life in you+; as reſpecting the holy Euchariſt ; 
ſince upon the Foot of that Principle Children could no more be de- 
priv'd of the holy Euchariſt than they could of Baptiſm. And as to the 
Preparations neceſſary hereunto, which are ſo much contended for by 
ſuch as would be glad to have Confeſſion of Sins made to them, the ſame 
Objections might lye againſt Infant-Baptiſm, as againſt Infant-Communi- 
on. But tho this Practice obtain'd in St. Cyprian Time, yet Tertullian's 
Silence herein, when he had a juſt Occaſion of mentioning the ſame (on 
his giving Advice againſt Infant-Baptiſm) gives ſome Reaſon of ſuſpect- 
ing, that it was not much practis d before Cyprian's Time; and, there- 
fore, not very general, Tho after Cypriar's Time it continu'd in the 
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bout to the Communicants the Papiſts now call it the Maſs or I 
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JT eſtern Church very generally till the cleventh Century; when the 
abſurd Doctrine and Belief of Tranſubſtantion ſupplanted it. In ancient 
Times the Biſhop's were wont at the Feaſt of Faffer, which was the 
great Time of Receiving to ſend the Euchariſt to other Biſhops in the 
Name of Fwulogie : But this idle Cuſtom was at length forbidden in 
the Council of Laodicca“. And from this Sending the Fuchariſt a- Can. 14. 
in the Latin Pongue. 

The Romifh Church diſtinguiſhes their Sacraments into Neceſſary and 
Voluntary ; making Orders and Matrimony to be only voluntary Sacra- | 
ments. Baptiſm they ſtile Sacramentum intrantinum t. "Ihe Fucha- contig 
riſt Sacramentum progredientium ; and for that Reaſon it is alſo called 
a Viaticum i, Pennance they term Sacramentum redeuntiin . Fxtream 12 6.7. 
Unction Sacramentum cxcuntium *. And Confirmation is with them 1*% <7 + 

26.V),. . 1. 
Sacramentum pugudutium t. But as theſe are Diſtinctions little known 1 Con. 5. Diſt. 
to thoſe who only maintain two Sacraments neceſſary to Salvation, 1 will * 


diſmiſs this Enquiry, and proceed to ſpeak of the Law touching the Sa— 


crament of the Lord's Supper. And here, g 
By a Provincial Conſtitution in Lindwood* all Laymen are to be ad- Aub. Tit. 5. 


moniſh'd and put in Mind of receiving the Fucharift or holy Commu- 16, C. 16, 
; . . - » v Fn 7 N 5 Vo : ; 
nion thrice in the Year, as by King Zamess Canons ||, c. at Taler“ || Can, 21 


e e : ; : ; FVV 
IWhitſontide F and Chriſtmas +; and likewiſe according to the Direction Con. . Diſt. 


of the Canon-Law it ſelf. And before the ſaid Feaſt they ought to '?: c 

prepare themſelves for the Receiving. hereof according to the ſaid Con— OE IRS 

ſtitution, by ſome Acts of Faſting or Abſtinence, as the Pariſh-Pricſt 

ſhall adviſe ||. Some Perſons formerly were fo ſuperſtitiouſly bent, that  1;aqw. ut 

before Chriſtmas (following his Advice) they would abſtain from Fleſh copr. 

during the whole Time of Advent; and before [after faſted the 

whole Lent, or (at leaſt) the greateſt Part thereof; and likewiſe 

before JVhitſontide from the firſt Day of Recgarion-][ eek till V bit- 

Sunday. And by this Conſtitution whocver ſhall not oncè in the Year. 

(at leaſt) Gig. at Eaſter , receive the holy Communion, unleſs he be“ X. 5.39. 12. 

advis d by his Prieſt to abſtain from thence, ſhall in his Life-time be 

ſuſpended ab Inereſſii Eecleſiæ, and after his Death be depriv'd of 

Church-Burial. Bur this latter Part of the Conſtitution, which is Penal, 

has loſt its Force, Again, tho the Sacraments may. be receiv'd and ta- 

ken from wicked Miniſters, as long as they are tolerated to adm niſter 

them f; becauſe ſuch unclean Wretches cannot defile the Sacrament F, 1 8 

and ſince tis the holy Spirit which gives Efficacy thereunto by whatever +1.Q. 1.39. 

Miniſters they are exhibited ||: Yet they ought not knowingly, ac- 1 36. 

cording to the Canon-Law, to be receivd from a Heretick “. . 
And by another Conſtitution in Lindeoodt, no one ought to adminiſter | Lib. 3. Tit. 

the holy Communion or the Sacrament of the Euchariſt, to the Pa- 57 ©*: 

riſhioner of another Curate, without the evident Leave of ſuch Curate. 

And this is in Conformity to the Canom-Law, which ſays, That the 

Sacraments are only to be given to the Pariſhionersf. But yet this Con- 1160.1. 10 

ſtitution or Ordinance does not extend it ſelf to Travellers and Pil- : 

grims ; nor ought it to be in Derogation of any Caſe of Neceſſity; for 

a Traveller is a Pariſhioner to every Church where he comes. For Arg. P. 3. 

as in Caſes of Neceſſity every Presbyter may, according to that Law, 5555 

hear the Confeſſion of another's e en ſo in the like Caſe every 26 Q. 6.12 

Presbyter may adminiſter the Euchariſt : But this Sacrament ought || 59 DiR.53. 

not to be exhibited by any Clerk inferiour to a Presbyter in the Romiſh 1. Q1. 70. 

Church * ; but 'tis otherwiſe with us, tho a Deacon cannot conſecrate 1 ſt. 

the Elements of Bread and Wine. me 


In 
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E. 


118 Q. 2.1 


8 


In the Romiſh Church at the Celebration of the Hoſt or Euchariſt a 
Bell ought to be jung, to the end that all ſuch Perſons as cannot ever 
Day attend the Celebration of the Maſs, may be on their bended Knees, 
whereſoever they are, either in the Fields, or in their own Houſes, 6c. 

And in our Church, becauſe there can be no Converlion to God, 
where the Sacraments of his Church are contemn'd and ſet at naught, 
it is enacted by a Statute ot Edward the Sixth *, "That no one ſhall 
ſpeak or do any "Thing in Contempt of the Holy Sacrament, under 
Pain of Impriſonment, and to make Fine and Ranſom at the King's 
Pleaſure. And three Juſtices of the Peace (one being in Quorum) have 
Power to take Information by the Oath of two lawful Witneſſes or Per- 
ſons (at leaſt) touching the aforeſaid Offence, and to bind over by Re- 
cognizance every Accuſer and Witneſs in five Pounds each to appear the 
next Seſſions to give Evidence againſt the Offenders, who are there to be 
enquir'd of before three or more Juſtices by the Oaths of twelve Men, 
and to be indicted, if the Matter alledg'd againſt them be found true. 
Three Juſtices or more have likewiſe Power to ſend out two Writs, 
viz. a Capias and an Fxigent, and a Capias ut-lagatum againſt ſuch 
Offenders in all Counties and Liberties; And upon their Appearance 
to determine the Contempts and Offences aforeſaid, or to take Bail for 
their Appearance as aforeſaid. And the Juſtices have alſo Power to di- 
rect a Writ in the King's Name to the Biſhop of the Dioceſs where the 
Offence was committed, by which he ſhall be requir'd to be preſent him- 
ſelf, or (ſome for him ſufficiently learned) at the Arraignment of the 
Offender, and to give Advice concerning the Offence committed. 

And as the Sacraments are not to be given to fuch as arc not under 
the Cure of the Prieſt that adminiſters them f; ſo they ought not to be 
given to harden and impenitent Sinners, nor to Schiſmaticks, and the 


1 26 Q. 7. like: For they require not only a good Diſpoſition of Mind towards 
tere per tot. Religion, but Repentance of a paſt wicked Life. 
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Of Sacrilege, the Species and Puniſhment of it. 


WACRILEGE is a particular Crime, merely To nam'd 
ve Ve at firſt by the Clergy, for before they baptiz'd it by this 

Name, it might as well have been called Theft, Oppreſſ.0:2 
or Extortion: But now he is ſaid to commit Sacrilece 
who ſteals or takes away any Thing, that is Sacred. 
from a ſacred Place; as out of 'Temples, Churches, and 


the like ; or to even break open ſuch Places for this End and Purpoſe; 


. 48. 13. or doth conſcnt or attempt to commit ſuch wicked Acts *. Prelates 


4 6&9. 


got this Crime under their Cognizance by virtue of that general Maxim, 
wiz. That all Il rong done to the Church muſt be judg d by the Church: 
And thus this Crime came to be puniſh'd in the Eccleſiaſtical Court. 
But the firſt time I can find that they challeng'd this Power here in 


England, was by Egbert Archbiſhop of 20%% in the ſeventh Century; tho 


ſince they have puniſhd this Crime in the Spiritual Court, and (eſpe- 
cially) when the Power of the Church ran high, as it did before the 
Reformation: For I meet with two adjudg'd Caſes cited in Fitz- 
” herbert's 
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herbert's Grand Abridgment of the Law, to this Purpofe t, 4/2; F AN. 4. II. 3. 
Man takes Goods out of the Church-yard, he that has a Property a e 
therein may ſuc him in the Court Chriſtian, and compi him to fin © 
to the Judgment and Sentence of the Spiritual Court for this Offence, 
And again, If a Man takes Trees that are growing in the Church- * 7. H. + 
yard, the Parſon may ſue for them in the Court Chriftian, aud for Sa- loop. 8 
crilege alſo. But Lindwood ſpeaking of Sacrilege ſays t, That it is t Lib. 5. 1ir, 
not a Crime merely Eccleſiaſtical, beeauſe the Cognizance thereof TTY” 
belong to a Tempora! Judge (at leaſt) touching the corporal Punill.- ed 
ment of it, with whom the Juſtiniun Code agrees in reſpect of the 
Civil Penalty thereof 4: And this Hoſtienſis himſelf confeſſes in reſpect 1 C. 1. 3. 10. 
of a corporal Puniſhment ; tho 'tis otherwiſe in reſpect of Church Cen- 
ſures, which ought to be inflicted on ſuch Perſons as commit the ſame |! ind. ae 
Now Sacrilege in our Books is underſtood two ways, /g. ſtrictly {upra, 
and /argely, otherwiſe called properly and improperly. The Canon-l/ ms 
defines it to be a Violation or Uſurpation of a 'Vhing ſacred ; and ſays, 
that it may be committed three ſeveral ways, cs. Firſt, In reſpect of a | 
Man's Perſon © ; as when one wounds or ſtrikes a Clergyman. Secondly, * 17. Q. 
In reſpect of the Place; as when any one violates the Immunities of the 32 * 2v 
Church or Church-yard f. And, Thirdly, in reſpect of a Thing; ese 
when any one uſurps or ſteals a Thing conſecrated or deputed to ſome 
ſacred Uſe, whether the Thing be taken away from a ſacred Place, or 
from a Place which is not ſacred ; or whether the Thing be not ſa— 
cred, which is taken away from ſome ſacred Place +, And a Man is hut ftpra- 
ſaid to be guilty of Sacrilege ſtrictly and pine when he ſteals a 
Thing ſacred from ſome ſacred Place, and chis according to the Cigil- 
Law ||: But by the Canon-Law, either is ſufſticient *. In a /arge and D. 48. 19. 
improper Senſe of the Word, Sacrilege is extended to other Crimes: ks 
And, in purſuance hereof, a Man infringing the Liberties of the Church, 4.2, 
or invading the Eſtate and Goods thereof, is called a faerilegious b r- 
ſon: And the Perfons that do invade and occupy ſuch Eſlates as arc 
appropriated unto Divine Uſes, are excommunicated as ſacrilegious Per- 
ſons f, till they reſtore the ſame to the Church; and, moreover, by 
ſome Laws they are puniſhed in Quadruplum, and by others i He— 
cuplum f. 312. Qu, 
Sacrilege is puniſh'd by the Common Law of the Church ſeveral ©” © 
ways. As, Hirſt, by an Excommunication pronounc'd, or (as we ſay) 
#pſo JFure\|: And this is true, when tis committed againſt an Fecleſia- 15. (2.4.29 
{tical Perſon, as by ſtriking a Clergyman, and the like, Secondly, By 
an Excommunication to be pronounc'd, 2e. when tis committed again(t 
the Eſtate and Goods of the Church *. And ſometimes a Pecuniary * . Q4-21- 


Puniſhment or Fine ts inflicted for Sacrilege committed f. And ſomotimes IN. 15.5. 


the Perſon was condemn'd to perpetual Infamy, and committed to Priſon, 
or ſentenc'd to a Baniſhment of perpetual Deportation i, by the C | 1.4.15, 
called Relegation. And, laſtly, it any one arreſted or ſtruck a Prieſt, 1 
or any Clerk in the lower Degrees of Orders, he was liable to a Cano- 
nical Pennance, and if he was Contumacious, he was coerced with an ED EOS 
Excommunication. And in all Cafes he was deny'd Church-Burial |, | X- 5. 17. 5 
unleſs in the Time of his Sickneſs he receiv'd Pennance and Abſolution 
from the Pariſh-Prieſt. E 

But, according to the Civil-T.aw, the Puniſhment of Sacrilege is more 
ſevere than by the Canons of the Church. For as the Puniſhment of Sa- 
crilege among the Greeks was heretofore very grievous, as Burning, 
Drowning, and being thrown Headlong from ſome Precipice ; ſo, by the 


Roman Law, a ſacrilegious Perſon was condemn'd to fight for his Life 
D ddddd | with 
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5 D. 48. 13. 6. 
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with Beaſts, as Bears, Leopards, Lyons, &c. * And ſometimes he was 
condemn'd to be burnt alive, ſometimes to be hang'd on a Gibbet, ſome- 
times he was condemn'd to the Mines, ſometimes banith'd to an Ifland 
(in that Law called Deportation) and ſometimes beheaded. But then 
this was only committed, when any 'Thing of a ſacred Nature was 
ſtollen fram a ſacred Place, and not as by the Canom-Law, which makes 
it Sacrilege to ſteal any Thing from a private Man, if it be depoſited in 
a ſacred Place, on the Account of ſome Injury done to®the Place as 
well as to the Thing: For, by the Civil- La, if a Thing of a private 
Nature be depoſited in a Church, and ſtollen from thence, an Action of 


b. 48.13. Theft, and not of Sacrilege, lies againſt the Robber f. But then the 


19. Q.4.21, 


Il An.38,H.3- 


Canon-Law makes Uſe of great Moderation in this Particular, when it 
is not committed againſt the Perſon of a Clerk by laying violent Hands 
on him, but only againſt the Goods of a private Man, or the like, de- 
creeing, That fuch ſacrilegious Perſons muſt receive three Admonitions 
before their Excommunication 4. So that from what has been ſaid it ap- 
pears, that the Clergy in former Times were more careful of their own 
Perſons than they were of the Goods and Furniture of the Church. But 
tho' among the Heathens ſome Offences of this Nature were puniſh'd 
with Death, and the Offenders were not allow'd the common Humanity 
of Burial, and all their Goods confiſcated : Yet it was not puniſh'd 
with Death by the Canon-Law, as already obſerv'd ; nor was it fo pu- 
niſh'd with us here in England anciently. For in King Alfred's Reign 
the Puniſhment was only Pecuniary, %. The Offender was to reſtore 
the Value of the Thing taken, and was likewiſe to pay the Value of 
his Head, which was about forty Pounds: But it was an Aggra- 
vation of the Fact to commit Sacrilege on a Sunday; for in ſuch a Caſe 
he was not only to pay the Value of his Head, but his Hand with which 
he committed the Fact was to be cut off; but this he might redeem at 
the ſame Price his Head was valu'd. And many Years afterwards the 


Puniſhment was by Excommunication in the Eccleſiaſtical Court, as 


being a Crime of a mis'd Nature; of which we have a remarkable In- 
ſtance in Henry the Third's Reign ||, when the King himſelf ſtanding 
with his Hand on his Breaſt, and the whole Houſe of Peers with lighted 
Torches in their Hands, pronounc'd thoſe Perſons excommunicated, who 
maliciouſly depriv'd the Church of their Rights, &c. then they threw 
down their "Torches extinguiſh'd and ſmoaking, and all of them pro- 
nounc'd theſe Words, 2iz. & let all thoſe who go againſt this Church 
be extinguiſh d in Hell. Our Anceſtors were ſo confident, that a ſacri- 
legious Perſon could not eſcape God's Judgment, that they deliver'd 
him over to Satan, or (as 3 ſaid) they curſed him with Bell, 
Book and Candle, wiz. after the Curſe was pronounc'd, which was done 


four times in a Year, they ſaid Fiat, and then they ſhut the Book, put 


Siderſ. Rep. 
p. 281. 


Dyer. Rep. 
P. 99. 


out the Candle, and ringed the Bell. But now it there be no actual 
Force, and the Goods of the Church are taken from thence, the Church- 
wardens may in ſuch a Caſe have an Action at Common Law againſt the 
Offender, and ſhall recover Damages ; or elſe they may libel againſt 
them in the Spiritual Court pro ſalute Anime *, which is the moſt pro- 
per Remedy; and there he may recover the Thing in Specze : But if 
there be Force offer d, tis Burglary to break open the Church and enter 
it in the Night-time, with an Intent to ſteal f; becauſe in this re- 
72 the Church is in the Conſtruction of the Law the Manſion Houſe 
of God. ; | 


Of 


2 - — 
\ TO > 
8 { I — Sf. 

% 


% ps 92 Q 10 Ne. / , 27 
4 F- — I gt 
N == — - > 


IDS 
hy 
% 


Of the Sacriſt, Oſtiarius, and other Church-Officers, 


H no Ececleſiaſtical Benefice can be given, unleſs it be in 
" NS reſpect of ſome Duty or other to be done for it; yet every 
+ * Office in the Church has not an Eccleſiaſtical Benefice an- 
nend to it, nor has it a perpetual Cure of Souls going along 
==> with it: And, therefore, we diſtinguiſh Eccleſiaſtical Perſons 
in another manner, than (as already remember'd) by the Stile of Biſhops, 
Prieſts and Deacons, 1/2. in reſpet to an Eccleſiaſtical Office /amply 
given them. For there is one kind of Office, which is given ccleſi- 
afticks in reſpe& of Things Profane belonging to the Church, another 
in reſpe& of Things Sacred, and a third in reſpect of Juriſdiction. 
Firſt, Some may be ſaid to have an Eccleſiaſtical Office in reſpect of 
Things Profane, or (in ſome Meaſure) Profane : And in this Senſe, ac- | 
cording to the Gloſs *, the Keeper of the Gates, called O/tjarins by *Inl. 6. C. 
the Canonifts, the Keeper of the Meadows, the Steward or Freaſurer 12. 
of the Church, called Oeconomus, and the Sacriſt, Gc. may be ſaid 
to have Eccleſiaſtical Offices. Theſe Offices are known and diſtinguiſh'd 
from Church Benefices ex Habitu adminiſtrationis, viz, when any Per- 
ſons have the Management and Adminſtration of them without havin 
the Honour and Prerogative of gaining any Stall in the Choir, or Voice 
in the Chapter, beyond others of their own Rank or Order. And 'tis 
the ſame Thing according to the Archdeacon +, if a Perſon has that un- 
to which a Truſt or Charge is annex'd without any Prerogative of Honour. 
Now the Sacriſt is ſaid to be him unto whom the Archdeacon has 
committed the Care and Cuſtody of the Sacred Veſlels, the Eccleliaſtical 
Veſtments, Books, and the like, which are the Treaſure of the Church ||; || x, 1. 25. 3. 
and ſometimes he has the Cuſtody of ſuch Things as are neceflary to- 
wards the Lights of the Church, as Oyl, Wax, Oc. according to a 
Decree of the Council of Toledo And he is ſo called from the Sacred + x, 1. 26. f. 
Things which he has the keeping of; as the Place where ſuch Things 
are kept is in Latin called Sacrarium, or with us the Feſtry, tho' it be 
| r ſays ) a private Place. Sometimes this Place is in our Books 


called the Treaſury, and the Perſon executing the Office is in Latin * * b. 


FIn c. 1.x. 1.4 


term'd Præfectus Theſaurarius t. The Sacriſt had a Miniſter or Servant + 25. Diſt. 1. 


under him, called Caſtos Eccleſiæ, whoſe Office it was to ring the Bells at 
Canonical Hours, to look after the Church-Furniture, and to take Care 
of the holy Fire that it does not go out, H. There are three of theſe 
Churchmen in the Cathedral f Vincheſter; and they are ſomething 
like unto Pariſh-Sextons. i 
As to the Oſtiarius or Door-keeper, the Jews had in ancient Times 
ſeveral Perſons in their Temples and Synagogues, whom we in Latin 
ſtile Oftiarii or Janitores, and in Engliſh Door-keepers or Porters; 
who were choſen in a particular manner to wait at the Gate or En- 
trance of the Tabernacle, and were ſet over the Chambers and 'Trea- 
ſuries of the Houſe of God; as we may read in the firſt Book of the 
Chronicles ||: And, according to David's Opinion, theſe Men ought to jCap.g.v.26. 
| be 
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*Chron, cap. be of the ſacred Order. Wherefore, the Romiſh Church, which apes and 
2 follows the Fewiſh Synagogue (as near as poſſible) in all their Diſcipline 
and Ceremonies, will have their £Door-keeper to be in Clerical Orders, 
tho' his Buſineſs and Duty in that Church as an Eccleſiaſtical Miniſter, 
is nothing elſe but to open and ſhut the inward and outward Doors, and 
to keep the Keys thereof; and likewiſe to admit Believers, and to keep 
out Unbelievers and excommunicated Perſons from coming into the 
125% Diſt 1, Church T: And the Symbol or Badge of the Order granted him is the 
423. Diſt. 19. Delivery of the Church-Keys made him by the Biſhop +. It is alſo the 
5 Buſineſs of theſe Men, according to the Law and Diſcipline of that Church, 
o. Ditt. 64. to keep ſuch Perſons out of the Church during the whole Service-time, 
as are cnjoin'd the Performance of publick Pennance. Thoſe Perſons, 
who execute ſomething the like Office and Duty in our Church, are in 
Engliſh ſtiled Pariſh-Clerks, and in Latin by the Name of Oftiariz, as 


| Can, 91, may be ſeen in the Latin Verſion of King James's Canons . 


Of Schiſm and Schiſmaticks, &c. 


Pr xv = HE Word Schiſm, which is deriv'd from the Greek Verb 
F, Say Ex, denotes a Rent or Diviſion in the Church; and, 
according to G edus, is a Receſs or Departure from 
the Communion of the Church, either in Part or in the 
whole: But becauſe this Definiton may as well ſerve 
= Hereſy or Apoſtacy as Schiſm, properly ſo called, I ſhall 
here define it in other Terms to be an 2nlawful Difſent or Separation 

of Chriſtians from the Unity and Communion of the National Church, 
occalion'd by their Diſobedience to the Government and Diſcipline 

thereof. And it differs in Principles and Fundamentals from Hereſy ; 

for Hereſy carries along with it a perverſe Opinion or Dogma in Point 
*:24.0.3.26, Of Principle or Religious Fundamentals, which Schiſm does not. But 
if Schiſm be permanent and laſting, it comes at length to be ſtiled Hereſy, 
according to the Canon-Lazw ; becauſe a Schiſmatick, by perſiſting in his 

Schiſm (ſay the Canoniſts ) ſuppoſes and believes, that he has made this 
Departure from the Church upon a right and ſolid Foundation of 'Truth, 
#24.Q. 3.26. and is therefore by that Law deem'd a Heretich f. By the Laws of En- 
gland a Schiſmatick is one that, divides and ſeparates himſelf from the 
Eſtabliſh'd Church of the Realm, not on Fundamentals of Faith, but on 

ſome Points of Religion relating to Church Diſcipline and external 
Worſhip: And thus Schiſm with us may be couched under the Defini- 

tion above-given. In Unity there can be no Rent or Schiſm ; and, 

5 therefore, (ſays the Canon-Law t) that ſuch as communicate with 
24.Q1-34 Schiſmaticks, do not communicate with the Unity of the Church. 
Unity, no doubt, is a divine Thing; and it is much to be wiſh'd, that all 

who call themſelves Chriſtians, were of one Mind and one Faith in 

Point of Religion: But if Perſons contend more for Uniformity of 
Diſcipline in the Church, than for Unity of Faith among Chriſtians, 

we can expect no good Effects from all our boaſted Pretenſions to Chri- 

ſtianity it ſelf, Peace, Love, and bearing with each others miſtaken 

Notions 


\ 

N ' 

U 74 4 
N. 


P arergon Tur is Canonici Angelic any. 
Notions about hidden Points of Religion, with Hopes of convincing the 
Erroneous by gentle Means, may (perhaps) by the Grace of God, pro- 
duce Unity ot Faith amongſt us, which the Gallies and the Inquitition- 
Court can never effect. 

If a Biſhop, on the Examination of a Clerk preſented to an Feeleſia- 
ſtical Living, finds him to be an inveterate Schiſmatick, he cannot by 
the Laws of the Church admit him to ſuch T.iving or Benehce * ; But 
then the Biſhop ought to ſhew, wherein he is a Schiſmatick, otherwiſe 
a Cuare Impedit will lye againſt the Bilhop as a Dillurber of the Pa- 
tron's Right of Preſentation. In Firzherberr's Abridgment we read, 
that the Earl of Arundel brought a Onare Impedit againſt a Biſhop; 
and the Biſhop ſhew'd the Farl's Preſentee to = guilty of Perjury on 
ſeveral Accounts, for which Reaſon he was not capable of an Fecleti- 
aſtical Benefice, and ſo it ought to be in the Caſe of Schiſm. And 
Dyer in his Report ſays, that the Biſhop ought to ſet down the Diſa- 
bility of the Clerk, and give Notice thereof to the Patron. In the 
ninth of Queen Flizabeth, a Biſhop refus'd a Clerk, becauſe: he was a 
Haunter of Taverns and unlawful Games, GC. and for theſe and divers 
other Reaſons he was held to be a criminous Perſon, and unfit to be 
admitted to a Living: And there the Plea was thought not good ; 
becauſe the Faults alledg'd were not evil in their own Nature, but only 
by a Prohibition of Law; and the Plea was alſo look'd upon as naught, 
becauſe he did not ſhew what the other Faults were. And the Reaſon 
why the Ordinary ought toalledge in ſpecial or certain, what Faults the 
Preſentee is guilty of, is, that the Patron may upon Knowledge thereof 
preſent another Clerk to the Ordinary, that is not ſtained with the like 
Faults: And how can the Patron tell that his Clerk is diſabled for 
ſuch a Fault, unleſs he certainly knows what the Fault is that he is 


charged with? On the contrary 'twas firſt ſaid, That when a Clerk is 


preſented to the Biſhop, the Examination of him entirely belongs to tha 
Biſhop, as tis expreſs'd in the Statute de Articulis Cleri* : And becauſe 
the Cure of the Parſon is the Cure of the Ordinary tf, the Biſhop need 
not ſhew, wherein he is a Schiſmatick; and the only Reaſon the 
Book-Caſe above quoted gives, why it ought to appear before what Judge 
and wherein a Man is perjur'd, is, becauſe if it be not before ſome Judge, 
it is not Perjury in the Eye of the Law: But the Court ſaid, that in 

the above-mentioned Caſe it was likewiſe ſhewn, wherein he was guilty 
olf perjury; and fo in this Caſe it ought to appear, wher in a Perſon 
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* X. 5. 8. 1. 


9. E. 2.8, 13. 


36. H. 6, 


is guilty of Schiſm. But it was J/alfhe's Opinion in the Caſe of the 


twelfth of Elizabeth, That fuch Things as concern the Manners and 
Behaviour of a Clerk ſhall be try'd by the Temporal Court; but the 
Ordinary ſhall have the Cognizance of ſuch Matters, as reſpact the 
Learning and Sufficiency of ſuch a Perſon, 

Schiſms and Diviſions were very ancient in the Chriſtian Church, as 
we learn from St Paul's firſt Epiſtle to the Corinthians, from the tenth 
to the thirteenth Verſe of the firſt Chapter: But then theſe Diviſions 
were more about Faith than about Ceremonies ; for as yet there was no 
ſettled Form of Diſcipline in the Church, but only this general Canon 
preſcribed by the Apoſtle f, 2. Let all Things be done decently and 
in Order. But the Papal Canon-Law reckons Schiſm next of Kin unto 
Hereſy itſelf; ſaying, There is no Schiſm which does not form unto 
itſelf ſome Hereſy or other. And then it reckons up ſeveral Kinds of 
Schiſmaticks. Fir/?, In a large Senſe of the Word. Secondly, In a more 
confin'd Senſe thereof. And, Thirdly, in a ſtrict Senſe of it. In a large 
Senſe all criminous Perſons are deem'd Schiſmaticks +. In a more con- 

Eeeeee find 


7 1. Cor. cap, 


14. v. 40. 


. Gn: 


4.82 


* 24. Q.. 8. 


+ 11, n 


Vid p. 444. Wys Ds 


TX. 2. 22. 2 
EX, 2. 22 

UX. 2. 19. 3 
N 
I 


Parergon Juris Canonici Anglicani. 


find Senſe all excommunicated Perſons are adjudg'd Schiſmaticks *, tho 
ſome of theſe commit no Sin by remaining under an Excommunication. 
But in a ſtrict Senſe only thoſe are called Schiſmaticks, who divide 
themſelves from the Unity of the Church. Fit, By making Conſti- 
tutions peculiar to themſelves. Secondly, By ordaining their own Bi- 
ſhops and Presbyters : And, Thirdly, thoſe are ſaid to be Schiſmaticks 
in this Senſe, who, in Contempt of the Eccleſiaſtical Conſtitutions, do 


make Combinations and Conſpiracies againſt the Biſhops and Prelates 
of the Church f. | 


Of Seals Authentick, and the Evidence theref. 


Ss I have already, under a former Title *, obſerv'd, that 
za Proof is ſometimes made by Letters under the Epiſcopal 
By Scal, which is in Law ſtiled an 4uthentick Seal, I ſhall 

bare ſay ſomething of Authentick Seals, and the Evi- 
FEE 0 00 they give to an Act in Law. For tis a known 
Jruch among us, that a Seal makes no Proof at all, un- 


„ leſs it be an Authentic Sealf : And as a Prince's Seal is called an 
.9. Aiiihentick Seal +; fo in the like manner is the Seal of a Biſhop, 
3: or Dean and Chapter |, and the like. According to the Notion of ſome 


Perſons, ſuch Seals as have no Impreſſion of Writing upon them, do not 
obtain the Force of Authentic, Seals; becauſe they are then by this 
Means liable to Suſpicion, as they may be more eaſily counterfeited or 
imitated: Moreover, that in theſe Impreſſions Forma dat ee rei. 
Tho' I am, in this reſpect of the Authentickneſs of ſuch Seals, of a con- 
trary Opinion, and think, that the Law rather refers itſelf to the Ef- 
fect than to the Form. But we ought to give Credit to a Seal againſt 
the Perſon ſigning with it, if ſuch Scal be not deny'd, tho it be but the 
Seal of a private Perſon *: And this is true, unleſs there be ſome Sta- 
tute or Cuſtom to the contrary. For the ſubſignation or putting a Man's 
Mark or Signet, which is alſo called his Seal, is ſuch an Evidence in Law 
againſt him, that he cannot elude the ſame, if he will acknowledge, 
that he ſign'd and made this Impreſſion under ſuch a Writing; and 


thus this Impreſſion of his Seal confirms the Authority of ſuch Writing. 


And from hence we take Occaſion to ſay, that there are two kind of 
Seals ; the one called a publick, and the other a private Seal. I ſhall 
here firſt ſpeak of a publick Seal, which is that which Princes, 
Magiſtrates, Judges, Actuaries, and the like, do uſe in all Publick Acts, 
and in Matters of Judicial Proceeding. And, Secondly, ſomething in 
brief of a Private Seal. And, | | ; 
Therefore, Fir/?, in reſpect of a Publick Seal, which is likewiſe called 
an Authentick Seal, tis a confirmd Rule in Law, That full Credit 
ought to be given to ſuch Letters of a Judge as are ſtrengthned with 
his uſual or common Seal of a Judge +, if he does by any Letters atteſt 


| the Truth of ſuch Things as do belong to his Office, and depend on his 


own Judgment and Diſcretion: And thus a Sentence of Excommunica- 
tion ovgh:t to be ſtrengthned and corroborated by the Judge's Aut hen— 
tick 
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tick Seal*, But if a Subſcription of Witneſſes be alſo added to ſuch * Innoc. ine. 
Letters, then it generally makes a juſt and full Proof of the Matters 7 
therein contain'd, againſt all Oppolitionf. And the Truth or Falſhood of f X. 2. 22. 2. 
Privileges ought likewiſe to appear from the Authentich Seals of ſuch 
Perſons as granted the fame . As for Inſtance, when the Univerſity of F*:* 22+ 9: 
Oxford would plead any Privilege, ſuch Privilege ought to appear not 
only by the Seal of the Univerſity, but alſo under the Seal of the Prince 
that granted it. | 
The Seal of every Biſhop, Prelate of a Collegiate Church, and of 

every Perſon exerciſing Ordinary Juriſdiction, either by Law or Cuſtom, 
is an Authentich Seal *: But if a Bilhop juſt elected, confirm'd or con- * 11. Q,3.:0 
ſecrated has not yet furniſh'd himſelf with an Authentick Seal, he may 9 

in ſome Caſes put his own private Signet or Coat-Armour to ſuch Let- 
ters as are of voluntary Juriſdiction, provided the ſame be ſufficiently 
known; becauſe he may ſcal them with another's Seal if the fame be 
known t. But in Matters of Contentious Juriſdiction, a Biſhop's private t ©: 6.3. 12, 
Seal or Signet bearing his own Coat-Armour gives no Credit at all toan IG 
Inſtrument, or any other Matter ; but he ought to put thar Seal thereunto, 
which he generally uſes in the Diſpatch of all Church-Affairs, commonly 
called the Seal of his Office; and which is an Authentich Seal l. But + Bern. in c. 
tis to be noted, that when a Seal is put to give Authority to a Wri- 7:7: 2:22: 0: 
ting principally and not ſecondarily, then ſuch Seal ought to be Authen— RG. 
tick; but tis otherwiſe, if it be not principally put, but only /c- 
cundarily. | | | | 
Buy a Provincial Conſtitution in Lindevcod 'tis enatted ||, That no Dean 1145-7. Tit, 

of a Cathedral or Collegiate Church, or any Rural Dean, Archdeacon, hg 
or his or the Biſhop's Official ſhould ſet their Seal to any Proxy, unleſs 
the ſame be publickly requeſted in Court, or elſe before the Judge that 
has Cognizance of the Cauſe, by the Perſon that conſtitutes a Proctor 
or elle Extrajudicially, when the Perſon conſtituting ſuch Proctor does 
in his own proper Perſon duly requeſt the ſame. And if any Dean, 
Archdeacon, Official, GC. ſhall ex cerrd malitid (for this Conſtitution 
was made to prevent Fraud and D-cvit, as practis'd in thoſe Times) 
act contrary hereunto, he ſhall %% fatto be ſuſpended ab cio & Be- 
nc, „% for thrue Years: And, beſides, if either of theſe Perſons ſhall 
be convicted hereof, he ſhall be oblig'd to make Satisfaction and A- 
mends to the Party injurd. But as Deans and ſuch Perſons are now 
ſcldom apply'd to for their Scals, this Conſtitution ſeems to be grown 
obſolete, tho' ſtill in Force. And likewiſe a Perſon that ſets his Seal 
to any Certificate or other Act, knowing the Perſon that deſires the 
ſame to have no concern in the Cauſe, and that he does this out of a 
fraudulent Purpoſe and Delign, is guilty of Fraud and Malice ; and 
ſhall be puniſh'd accordingly. To the end that a Seal may be called 
an Aathentick Seal, it ought to have an Orbit and ſame Impreſſion there- 


on to hinder Suſpicion of Forgery *. And, therefore, it was enjoin'd by *D, 28.1.22, 


a Legatine Conſtitution in Lindeood t, That all Archbilhops, Biſhops, * hgh 


and their Officials; and all Abbots, Principal Priors, Deans, Archdea- @,;q,,m le- 


cons, and their Officials; and likewiſe all Chapters of Cathedral »i. : 
Churches; and other Colleges and Convents (which were all of them! Otho. Tit. 
to have their Authentich Seals) ſhould each of them reſpectively have 

the Name of his Dignity, Office or College engraven thercon in mani— 

feſt Characters; and likewiſe the proper Name of ſuch Perſons as en- 

joy any perpetual Office or Dignity, | 


Of 


Of Seats aud Monuments in Churches. 


s there are ſeveral Controverſies at Law, which happens a- 
bout Seats and Monuments in Churches, I will here con- 
> {ider theſe Particulars, as they are of Eccleſiaſtical Cog- 

W nizance, and do relate to the Spiritual Court: For in thc 


* Hetley's WESC N 
* d — * 


Rep Caſe of Eaton againſt dyliffe it was ſaid by Ilutton *, 
'That Seats in the Generality are in the Power of the Or- 
dinary to diſpole ; and, conſequently, all Diſputes touching them do 


9. B. 4. 19, belong to the Church: For tho, by the Common Law, the Church 
and Church-yard are (it ſeems) the Soil and Freehold of the Parſon, 
yet the uſe of the Body of the Church is common to all the Pariſhio- 
ners: And tho' the Seats are fix d to the Freehold, yet the Church 
it ſelf is dedicated to God's Service ; and the Seats are built there that 
the People may with more Convenience attend Divine Service. 'There- 
fore, the Law has thought fit to conter this Power of diſpoſing of Seats 
generally on the Ordinary ; and likewiſe intruſted him with the Cogni- 
zance of this Matter, whenever any Contention ſhall ariſe upon a Com- 
plaint made to him about a Seat in the Body of the Church: Becauſe 
he, who has the general Cure of Souls within his Dioceſs, is preſum'd 
to have a due Regard to the Qualities of the Contending Parties; and 

+ Vid. Halls BY a deciſive Judgment to give Precedence to him, who ought to have 

Cale. itt, But where there is no Contention, and the Ordinary does not in- 
terpoſe, becauſe there is no Complaint made to him: There (I ſay) 
in ſuch a Caſe the Parſon and Church-wardens have Power to place 
the Pariſhioners in Seats ; and in ſome Places the Church-wardens alone 
have this Power by Cuſtom, as in London. | 

Brabin, in order to have a Prohibition, ſurmiz'd, 'That in the Pariſh 
of D. a Cuſtom was and is, that the Pariſhioners have Time out of 
Mind been uſed to chuſe every Year Church-wardens, which have and 
are to repair the Seats of the Church, and to make new ones there as 
often as convenient ; and alſo that theſe Church-wardens for the Time 
being with the Aſſent of twelve of the Pariſhioners may place and diſ- 
place any of the Pariſhioners in their Seats at their Diſcretion, acccrd- 
ing to their Degrees and Qualities ; and that they may erect a new Seat ; 
and did with the Aſſent of twelve Pariſhioners place him the ſaid Pa- 
bin there: And that the Biſhop of H. made a Decree, whereby he 
remov'd Brabin from his ſaid Seat, and gave the ſame to Trediman and 
his Heirs for ever; and likewiſe decreed, that if Brabin or any other 
ſhould diſturb Trediman, he ſhould eo ipſo be excommunicated. Brabin 
did diſturb Trediman ;. and thereupon the Parſon pronounced the Excom- 
munication. Brabin appeal'd to the Arches, and after that to the 

Court of Delegates, where the firſt Sentence was affirm'd: And then 

he pray d a Prohibition, and had it. Firſt, Becauſe the ſaid Cuſtom was 

and is Reaſonable. Secondly, Becauſe the Decree was, That Tredi- 

mam ſhould have the Seat to him and his Heirs, and that it was not ſo 

long as he or they ſhould dwell in the ſaid Pariſh, and that hereby if 
he 


— 
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he reſides at D, he ought to have this Seat in Y. Juſtice Houghton 
ſaid, That if there had not been an immemorial Cuſtom alledg'd for the 
Church-wardens to repair and make new Seats, no Prohibition could 
have been granted; for ancient Cuſtom ne poer cer as to new Seats. 
And 'twas mov d, that becauſe Byrahin had appeal'd to the Arches on 
the firſt [nſtance, he came now too late to have a Prohibition: But 
the Plca was not allow'd *. For a Cauſe was cited between Dame TLap- Rolls Re p. 
ton and Tluſſey the Term before, wherein a Prohibition was granted, not- b. 24. 
withſtanding the Appeal. 

Again in a Prohibition the Caſe was this: The Defendant libelled 
in the Conliſtory Court of London for a Seat in the Church ; and Sen- 
tence there patling againſt him, he appeal'd to the Arches. A Prohibi- 
tion was pray'd, becauſe the J'itle to the Pew or Seat was grounded on 
a Prefeription : The Court anfwerd, That as to the Title they were 
not to meddle with it, this being for a Seat in the Church. For (ſaid 
FHonghim) this Diſpolition of Pews in the Church belongs to the Order 
and Diſcretion of the Ordinary F; and to this Purpoſe is Sir Milian t S. H. 7.1 5 
Hall's Caſe againſt Ellis. And tho Juſtice Dodderidge was of Opini- 
on, That an Action of Treſpaſs would lye for a Diſturbance therein, as 
in the Caſe of a Grave-ſtone and Coat-Armour ; for taking down of which 
an Action of "Treſpaſs lies at the Common Law; yet the reſt of the 
Judges did all of them ſay, 'That they would not meddle with the de- 
ciding of ſuch Controverſies about Seats in the Church, but would leave 
the ſame to whom it did more properly belong it. And thus the Eccleſia- +guig-. Rep. 
ſtica! Court has Juriſdiction and Power to diſpoſe of Pews and Seats in pt. 2d. May. 
the Body of the Church, notwithſtanding the Church is the Parſon's “ Ce. 
Frechold ; if there be no Cuſtom to the contrary. | 

But if an Inhabitant and his Anceſtors have uſed Time out of Mind 
to repair an Iſle in the Church proper and peculiar to his Houſe, and 
has been wont to fit there with his Domeſticks, in order to hear Divine 
Service, and been likewiſe accuſtomed to bury therein, this makes 
this Ifle ſo peculiar to himſelf and his Houſhold, that he cannot be 
diſplac'd by the Ordinary himſelf}, much leſs can he be interrupted * Cob. 1 
by the Parſon or Church-wardens : But the conſtant fitting and bu- Rep. p. 5 
rying there, without uſing to repair it, does not give him any pecu- 2 © rok. Rep. 
ltar Property or Preheminence therein. And if the Ifle has been uſu— $365 80 
ally repair'd at the Charge of all the Pariſh in common, the Ordinary 
may then from "Time to "Time appoint whom he pleaſes to lit there, not- 
withſtanding any Uſage to the contrary. But in all Caſes where the Ordi- 
nary grants a Faculty either for building new Seats, or diſpoſing of the 
old ones, he ought to iſſue ought an Intimation or Notice to be given 
to the Pariſhioner, that none be thereby injur'd or moleſted in their 
ancient Right: For the Ordinary cannot remove Pariſhioners from 
their Seats, which they and their Anceſtors have enjoy'd Time imme- 
morial, or beyond a forty Years Preſcription, When Seats in the Body 
of the Church are to be diſpos'd of by the Parſon or Church-wardens, 
it was formerly held that a Man could not preſcribe for a Seat there“: * Noy. Rep. 
But now the Law is ſettled as to this Matter, 98. That one Man may 3 
preſcribe for a Scat in the Body of the Church; ſetting forth, that he Palm. Rep. 
is ſo ſeiz'd of an ancient Houſe, ec. and he and all thoſe whoſe E- b. 424. 
ſtate he hath therein, have, Time out of Mind, or for forty Years 
(at leaſt) laſt paſt, uſed and had a Seat in the Church for themſelves 
and their Families, as belonging to the ſaid Houſe, and that they re- + Cokes 12. 
pair'd the ſaid Seat f. And the Reaſon why he muſt alledge that he Rep. fol. 
repair'd it, is, becauſe the Freehold being in the Parſon, there muſt be 3 277 
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ſome ſpecial Cauſe ſhewn for ſuch a Preſcription : But as to this Mat- 
ter the Court diſtinguiſhed between an Action on the Caſe brought a- 
* 1, Levinz, gainſt a Diſturber, and a Suggeſtion for a Prohibition . For in the 
Rep. P. 72. firſt Caſe you need not alledge that you repair the Seat, becauſe the 
Action is againſt a Wrong-doer : But, upon a Suggeſtion for a Prohibi- 
tion it mult be alledg'd that you repair it, becauſe otherwiſe you ſhall 
Crok. a. Rep not diveſt the Ordinary of that Right which properly belongs to him f. 
1 If a Scat is built in the Body of the Church, without the Biſhop's 
| Conſent, the Church-wardens may pull it down, becauſe it was ſet up 
by a private Perſon, without the Licence of the Ordinary: But it was 
held (ſays Nop) that it in removing ſuch Seat, they cut or break the 
{ Noy Rep. Timber, an Action of "Treſpaſs lies againſt them #. This, like many other 
N Caſes reported by Noy, is not Law: For the Frechold of the Church 
being in the Parſon, when the Perſon has fix d a Seat to it, it then be- 
comes Parcel of the Frechold ; and, conſcquently, the Right is in him; 
ſo that the breaking the Timber could not be Prejudicial to the other, 
as having no legal Right to the Materials after they were fixed to the 
Freehold. | | | 
As to the Chancel the Ordinary has no Authority to place any one 
there; for that is the Rector's Frechold, and ſo is the Church: But 
as he repairs the one, and not the other, he ſhall have the Chancel to 
himſelf in a peculiar manner. And tis for this Reaſon, that an Impro- 
priator has the chief Seat in the Chance]. Yet a Man cannot preſcribe 
= to have a Seat here, as belonging to an ancient Mefluage ||. 
Loy As to Monuments in Churches, Coke tells us *, That tis the laſt 
duft. p. Work of Charity which we can do to the Deceaſed, to build a 
202. 9. Edw. Monument for him: And as tis ſubſervient to ſeveral good Purpoſes, 
e. to prove his Pedigree, to ſhew when and where he was bury'd, and to 
put us in Mind of Mortality, it is therefore called a Monument; becauſe 
Monet nos quod ſumus Mortales, Gc, ſays the Etymologiſt. And tho 
tine Frechold of the Church or Churchyard where a Tomb or Monu- 
ment is erected be in the Parſon, yet thoſe who build it, or their Ex- 
19 E 4.14.2. ecutors, may have an Action on the Caſe againſt thoſe who deface it f; 
or may ſue in the Spiritual Court i Cauſd giolationis Sepulcyi, The 
Lady J/ych brought this Action againſt a Parſon for taking down a Coat- 
Armour of her Husband in the Chapel where he was buryd: And 
Judgment was given againſt the Parſon, tho he call'd it an Oblation, 
which it could not be, becauſe not delign'd by the Giver as ſuch. 


Of Sentences Diſfmitive aud Interlvcutory. 


WICF ventence is a Judicial Declaration, which puts an end to 
uit cr Controverſy, according to the Nature, Quality 
and Appearance of the Thing indiſpute : Containing ei- 
ther a Condemnation or an Abſolution of one of the Par- 
*\bb.inRub. WALES! I ies Litigant *, And tis called a Sentence a Sentiendo, 
Xe 2. 2). becauſe the Judge, on Examination of the Cauſe declares 

and pronounces, according to his Sentiments of the Matter in Suit or 
0.8. 5. 6.3. Controverſy f. But this Definition agrees only with a Diffinitive Sen- 


tence 
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tence; as that puts an end to the Suit or Controverſy. But an IJiter- 

tocutory is deſerib'd after another manner, it being a Sentence or Decla- 

ration of the Judge pronounc'd betwixt the Beginning and End of a : 
Cauſe touching ſome Incident or emergent Matter in the Procceding + : row ” yy = 
every Word and Decree of the Judge, that has a Relation to the Cauſe, Diffaltive, : 
being ſtiled an Interlocutory, according to Baldus. In 19. D. 

And herein, Fiyſt, a Diffinitive Sentence differs from an Interlocutory, 

and is herein known, %. For that the principal Matter in Queſtion, 

and which is principally dedue d in Judgment, is determin'd by a Difh- 

nitive Sentence: And this either by Condemnation or Abſolution “, as C. 7.45: 5. 
aforeſaid. But an Interlocutory does not concern the principal Matter, roy 
but only determines ſome Exception or other, which ariſes in the Pro- 

ceedings; and by this an End is not put to the principal Matter in Con- 

troverſy | : For tis not called a Sentence without a final Condemnati- Angel. Conf. 
on or Abſolution contain'd therein, or elſe without ſome Words Faui- 114 & 115. 
valent thereunto #. Secondly, It differs from an Interlocutory, becauſe a + ates. iv 
Perſon condemn'd by a diffinitive Sentence, on the Account of any Crime Rub. D. 42. l. 
is thereby renderd infamous not only by a Conſtitution in the King- 
dom of Sicily, but alfo by the Ci,, i: But a Man fo condemn'd f D. 3. 2.1.4. 
is not thus affected by an [nterlocutory *+ Thirdly, It differs from an Ju- K. e 
terlocutory; becauſe a Perſon condemn'd by a Aiſſinitice Sentence may 64, D. _ 1, 
appeal from ſuch Sentence, and the Appeal alone without the Inhibition | 
of the Superiour Judge ſuſpends the Force and Execution of ſuch Sen- 

tence : But, according to the Ci/zi/-Law, it cannot be appeal'd from 

an Jnterlocutory t ; unleſs the Grievance be of ſuch a Nature that it 5 : 
cannot be redreſs'd by a diffmitive Sentence: And if it be appeal'd, the LESS 
Execution of it is not ſuſpended without an Inhibition J. Fourtbly, It + vr. 2. 15 5. 
differs from an Interlocutory, becauſe, by the Word Sentence ſimply uſed | 

in a Statute or other Matter of Law, a diffinitive Sentence is always 

intended, and not an Tnterlocutory ||. Fifthly, It differs from an Iten 
locutory, becauſe a diffmitive Sentence cannot be revers'd, after th. 5 | 
Judge has pronounc'd the ſame, the Judge having hereby finitl'd his .. 5. 
Office“: But an Interlocutory may be reversd at any time by the ſame 3 | = 
Judge before a diffinitive Sentence be pronounc'd | : And in refp..* 7" 12 
thereof it never paſſes in Rem Fudicatam, the Judge having not as yet . bart. 
thereby diſcharg'd himſelf of his Office; becauſe the Judge who has“ Pd 
pronounc'd an unjuſt Interlocutory (as by not admitting what ought to 
be admitted, or by admitting what ought not to be admitted, 5c.) may 

even at the Foot of a difſinitive Sentence conſider thereof, and revoke 

the ſame by correcting what he has done amiſs 1, Hh, It differs + Dec. Conl. 
from an Interlocutory, becauſe a diſhnitive Sentence may in the Cauſe ss. 

of an Appeal be juſtify'd from the ſame, and from new Acts: But an 
Interlocutory cannot be revisd from any other than the firſt Acts l. Se- || Cl. 2.12.5. 
vent hy, It differs from an Interlocutory, becauſe a diffinitive Sentence g bb. ry 
cannot be pronounc'd unleſs the Party be cited: But an Interlocutory * 
may be pronounc'd without citing the Party; and the ſame ſhall be 

valid *. But then this ought only to be ſo underſtood, when an Inter c. 
| tory is of a light Importance and Conſideration. But 'tis otherwiſe, if it). 
be of any great Conſequence to the Perſon ; becauſe then it is not va- 
lid without a Citation or Monition f. Eighthly, It differs from an In- I Bart Da 
terlocutory, becauſe a diffinitive Sentence is not valid, unleſs it be pro-in 1, 16. P. 
nounc'd and given in Writing # : But this is otherwiſe of an Interlocii- 39: 1: 
tory, which may be pronounc'd without Writing, tho' it ought after- 7: 44: 3 
wards to be reduc'd into Writing, that it may appear from the Acts of 1 
Court. | | ele 


a er 
Now | 


Gloſl. in l. 
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Now touching a diffinitive Sentence, three Things are requiſite, 272; 
Firſt, That it be made in Writing. Secondly, That it be recited or read 
wind voce. And, Thirdly, That it be pronounced by the Judge ſitting 
on the Bench or Tribunal. I have ſaid, That a diffnitire Sentence 
ought to be pronounc'd in Writing; but an [nter/ocurory may be pro- 
| nounc'd Ore tenus, even without Writing , provided it be afterwards re- 
* Glo. in e. duc'd into Writing by the Notary, and placed among the Acts of Court “. 
1. x. 2 19. And hence 'tis, that if theſe oppolite and proper Terms. 278. In his ſeri p- 
tis pronunciamus be not inſerted in a Hiffinitice Sentence, ſuch Sen- 
tence is not valid; becauſe theſe Words are- requird pro formd : But 
the ordaining Part of a Sentence may be pronouncd by equipolant 
Terms, or ſuch Words as theſe, ©/2. Sratuo ordino, præcipio, and the 
like f. After the ſame manner if it be ſaid in the Acts, That a Sen- 
tence was data & lata, c. yet, nuleſs the Word /edla be alſo there 
added, it is not valid: But it is ſufficient if it be thus expreſs'd, 072. 
Sententia promulgata. Bartolus ſays, that a Sentence may be pronounc'd 
without Writing by Conſent of Parties. For, indeed, 'tis not neceſſary 
that any Acts ſhould be in Writing, beſides a Libel and a diffinitive 
Sentence, for the reſt may be Ore zenus : But then they ought after- 
wards to be reduc'd into Writing by the Notary. 
Abb. in c. A Sentence is a Matter of firid Lau, and ought to be taken pro- 
15. x. 2.26. perſy, and after a ſtrict manner; that is to ſay, /emplicirer and accord- 
5885 ing to the Nature of the Words and the Sound thereof as they lye; 
and not to receive any Interpretation from the Libel; and no more 
ought to be inferr'd from thence than the Words do naturally import. 
So that the Words pronounc'd ad nini efcitim ought not to operate 
beyond ſuch Effect; nor ought a Sentence to operate beyond the Mind 
and Intention of the Judge. An ambiguous or doubtful Sentence may 
„D. 42.1. 15. be interpreted by an Ordinary, but not by a delegated Judge“: But 
tho an Ordinary Judge may regularly interpret his own Sentence, ſince 
he cannot be ſaid to offer any Thing anew by ſuch an Explanation and 
| Contirmation of it, yet he cannot amend or ſupply any Defe& in the 
55 ny ſame f, a Sentence being a Matter H Juris, as aforeſaid. But ac- 
\.+*2* cording to ſome, a Sentence receives its Interpretation from the Libel, 
and Acts of Court; particularly, if they do expreſly refer thereunto : 
And if a Sentence be obſcure, it ought be ſo explaind and interpreted 
as to render the ſame juſt and valid, if it be poſſible. For the Words 
of a Sentence ought to have ſome. Operation, and to be adapted (if 
poſſible) to the Form of the Petition or Thing demanded in the Libel; 
and not to be renderd vain and /uzibrions, or as a Matter of Sport; 
or to ſerve the Pleaſure of the Wind, and the capricious Humours of 
Men. A Sentence, in a doubttul Cafe, ought always to be interpreted 
in Favour of the Defendant ; and not to injure or prejudice him: 
But to render a Sentence valid, it ought to be drawn in Purſuance and 
C Gail. lib. 1. Conformity to the Libel +; and ought to be pronounc'd with an Invoca- 
Obſ. 66. n. 1. tion of the Name of God ||: But it is ſufficient alone to cite the Per- 
Abb. in c. : „ 7 . 
8. x, 2. 14. n. ſon whoſe Intereſt is principally concern d. And where a Sentence is 
1. deficient in Point of Form, it is thereby render'd null and void, be- 
cauſe Form gives an Eſſence to the Thing: And if the Proceſs in a 
Cauſe be null and void, the Sentence pronounc'd thereon is likewiſe 
null and void. A Sentence pronounc'd thro the Interceſſion of Money 
* Abb. in c. is null and void h ure“: And fo is a Sentence pronounc'd againſt a 
10. x. z · l n.. Contumacious Perſon before the Meſſenger or Apparitor has made his 
Abb. ine. . Certificate on the Return of the Citation. A Preſumption always lies 
. 2. 20. n. 3 2, for the Juſtice of a Sentence 4; and this is not a Preſumption of Lato and 
by 


F K. 4.40. 15. 
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by Law, but a Preſumption of Law only, it being deriv'd from a Ju- 


dicial Authority * : And 'tis ſaid to be a Preſumption of Law, becauſe 
it admits of a legal Proof to the contrary, Nor is a Sentence pre- 
ſum'd to be unjuſt from hence, 278. becauſe tis pronounc'd contrary to 
ſome Proofs, which are made in the Acts: Becauſc in giving Sentence 
the Judge does not always apply himſelf to one Species or fort of Proof, 
for it depends on the Diſcretion of the Judge how much Faith and Cre- 
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. 
n. 32. 


dit he will give to Evidence produc'd. So that if the Judge prefers one 


ſort of Evidence before another, as Proof made by Witnetſes before 
Proof made by Inſtruments, he may read a juſt Sentence, When a Sen- 
tence appears to have been pronouncd, all Things are preſum'd to 
have been rightly and folemnly proceeded in t; and 'tis his Duty to prove 
the contrary, that avers the fame. As a Declaratory Sentence is valid 
in a Real; ſo is it alfo valid in a Perſonal Actiont, and a Sentence inter 
alios (hall not prejudice a third Perſon. | 

A Sentence pronounced by ſeveral Perſons is valid in that Point, wheore- 
in they have all given their Conſent. As for Inſtance, it one of the 
Judges or Arbitrators in ſuch a Sentence or Arbitration condemns a Man 
in Fifteen Pounds, another condemns in Ten Pounds, and a third in Five 
Pounds: Now in this Caſe that Sentence or Arbitration is valid and 
prevails, which condemns him in Five Pounds ; they all ſeeming to a- 
gree in Five Pounds: And this Law is grounded on this Maxim, 27. 
Plus ſemper in fe continet quod eſt minus. And 'tis the ſame if I am by 
a Sentence acquitted from a Demand made of a whole Eſtate : For 1 
am hereby acquitted from a Demand made of every Part thereof. Tis 
likewiſe the ſame Thing if I am acquitted from an univerſal Petition 
or Demand : As for Example, If I am acquitted from a Demand made 
of an Inheritance, or an Executorſhip. And an Exception Rei Fadi- 


f Mcenock, 
Ire{omp.68. 
lib. 2. n. 6. 
+ Fart. in l. 21. 
D. 4. S. 1. n. 1. 


catæ hinders the Perſon claiming particular and individual Things, on 


the ſame Account; becauſe that Plus continet in ſe minus: But this 
Rule does not always hold. A Sentence may be pronounc d in Part for 
the Plaintiff and in Part for the Defendant upon the Selt-ſame Article 
or Poſition in the Libel: And three conformable S2ntences are eſteem'd 
and held pro Re Fudicata. 3 

Now the Difference between a Sentence and what we call Res Ju— 
aicata is this, viz. That that is ſtrictly and properly called a Sentence, 
when the ſame is appealable, or the Party Sentenced has the Power of 
appealing: But when there is no Retraittative Remedy by an Appeal, 
it is called Res Judicata]. For that is called Res Jaudicats when an 
end is put to the Suit or Matter in Controverſy cither by the Judge's 
Condemnatory or Abſolutory Sentence without the Proſpect of an Appeal. 
For a Sentence (pending an Appeal) is not properly called Res Fudj- 
cata ; but if it be not appealed from ſuch a Sentence, it then takes tho 


Abb. in 
Rubr. x. 2.27. 
n. 3. 


Name of Res Judicata *: Yet in a large Senſe a Sentence may be called * Abb. in 


Res Fudicata, tho it may be appeald from. The Res Judicata is one 
Thing, and the Res Fudicans is another: For the Res Fudicans is the 
very Sentence it ſelf, or the Act of pronouncing Sentence ; and this puts 
an end to the Controverſy : But the Res Judicata is the Cauſe, which 
by the Sentence of the Judge receives an end of being controverted any 
further. And thus the Sentence is the Res Fudicans ; and the Cauſe is 
the Res Fudicata : But ſometimes the one is put for the other. And 
hence it is, that by the Cipil- La they are couch'd under different 
Titles by themſelves, which they would not have been, unleſs they were 
different Things. A Sentence tacitly includes the Caſe expreſs'd in the 
Petition, and Acts of Court: And a Thing exprefs'd, pre-ſuppos'd or 
E G gggEgg neceſ- 


Rubr. x. 2. 


27. nl, 1. 


HN. , 
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neceſſarily underſtood, is the ſame Thing in a Sentence. The Pro- 
vince and Buſineſs of a Judge chiefly conſiſts in giving Sentence: And, 
therefore, when it appears, that he has Juriſdiction both of the Cauſe 
and of the Perſons Litigant from the Condition and Circumſtandes there- 
of, having fully inſtrucied himſelf in the Judicial Proceedings; and the 
Matter being ſo diſpos'd either by the Litigants themſelves, or their 
lawful Proctors, Advocates or Syndicks, and full Proof made of all the 
Matters before him in Judgment) he ought not'to delay the pronouncing 
or giving of Sentence, It a Judge proceeds to give Sentence againſt an 
„P. 49. 8.1. abſent Perion not cited to appear *, unleſs it be in Matters notorious 
3. 5. 4.68. (for I hings notorious do not require a Sentence ſ (at leaſt) a ſolemn one) 
t Abb. inc 3 3 : ** l 
x. 1. J. n. 7, Or agamſt a Perſon not convict or not coufeſſing his Crime t, ſuch Sen- 
Abb. inc. io tence is null and void ipſo Fare: And a Sentence which is null and 
* . n. . void ab initio, cannot be called a Sentence. A Sentence pronounc'd 
againſt a Perſon deceas'd, or againſt a Perſon under ſuch a grievous 
D ei Intirmity *, as he cannot appear to hear the ſame read, is null and void: 
But then ſuch Death or Sickneſs of the Perſon muſt appear to the Judge 
by the Means of a Judicial Allegation at the Time of pronouncing 
Sentence: For if he becomes acquainted with the Party's Death or 
Sickneſs only as a private Perſon, this does not hinder his pronouncing 
Sentence, if he pronounces a diffmitize Sentence without citing the 
Heir or Executor de noco. But if the Death of the Party be Tudicially 
alledg'd after Publication of the Sentence, in the Imperial Chamber, a 
Ca . ib. 1. Sentence paſſes againſt the Heirs or Executors by way of [uterlocutory ||. 
ee, "30. bs appears from the Acts of Court, that the Caufe wherein the 
Judge is mov'd to pronounce Sentence, be falſe, ſuch Sentence is thereby 
* Papi-nf. render'd null and void“. Sometimes the Falſhood of the Cauſe conſiſts 
prax. Lit. 20. jn ſome Fact and not in Law; ſometimes it conſiſts in Fact and Law 
both; and ſometimes in Law only. In the firſt Caſe if the Falſhood be 
notorious, then the Senrence is null and void : But if the Falſhood be 
nor notorious, then the Sentence is valid. If there be two Cauſes ex- 
preſs'd in a Serrence, the one of which is true, and the other falſe in 
Law; yet h Sentence ſhall be ſupported by that which is true, becauſe 
the Law rather renders Things valid and ſubſiſting than deſtroys the 
fam. but if one Caufe be expreſs'd, and this being falſe cannot be ſup- 
ported by the other which appears from the Acts, the Sentence is null. 
A Soutence pronounc'd and given without expreſſing the Reaſon or the 

Cauſe thercot, is valid and binding. | 
A Sentence may be proved by Witneſſes, tho' they do not depoſe 
touching the Caufes which mov'd the Judge to pronounce ſuch a Hen— 
X. 2,27.16. tence f: Nor are the Witneſſes produc'd to prove, that ſuch a Sentence 
was given, or that it was 10 declared in the Sentence, obligd to de- 
poſe touching all the Words pronounc'd by the Judge; but tis ſufficient 
if. they recite the Effect and Tenor thereof. A Sentence pray'd or 
moved for on the Principal Matter in Queſtion ought to be certain ; 
but on Acceſlorial Matters it may be uncertain. Thus ſuch a general and 
uncertain Sentence as this in reſpe& of Expences of Suit, which are not 
the * ˖ Thing in Queſtion, but only an Acceſſory, may be always 
pronounc'd in this general and uncertain manner, vg. Condemnamus I. S. 
Ricardo Bennet ad expenſas, quas fecerit vel probatſe feciſſe without 
Abb. inc. z. any previous Taxation thereof: For ſuch a Sentence is valid, tho the 
l.. Sum or Quantity of ſuch Expences be not therein declared and ſet forth, 


E becauſe Expences are only Acceſſory to the principal Cauſe. Altho' a 
| aul. de 


Caſte. in 1. 4, Sentence pronounc'd by an incompetent Judge be not valid, even tho 
C. 5. 48. n. i. the Parties ſhould conſent thereunto ||; yet a Sentence 3 by a 
| udge 
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Judge, who may be recus'd by a lawful Exception, is valid, if ſuch an 
Exception has not been made and propounded, or if ſuch S ntence ſhall 
not be oppos d: And ſo is a Sentence pronounc'd upon a Matter not 
prov'd, if it be not appeal'd from. But a Sentence read in favour of a 
Madman, or the like, appearing in Judgment without a Curator is 
not valid. 

A Sentence pronounc'd on the Depoſitions of Perſons guilty of Per- 
jury may be revoked, tho' it does ex poſt facto appear, that they were 
guily of ſuch Perjury: For the Depoſitions of perjur'd Men ought 
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not to have any Weight or Iffect, if it does either before or after 


Sentence pronounc d appear, that they were guilty of Perjury : For 
then the Sentence ſhall be revokd, becauſe it appears, that they on 
whoſe Depolitions the Sentence was founded were guilty of Perjury ; 
and this in the ſame manner as it the Sentence was pronounc'd thro' 
the Means of a reprobated Evidence. If a Sentence be pronounc'd on 
true and falſe Depoſitions, 7g. Becauſe there are two Witneſſes that 
depoſe the Truth, and two depoſe that which is falſe; and the Judge 
is confounded by theſe Depotitions or makes a mixd Uſe of them. I 
ſay, in ſuch a Caſe, that Sentence is valid, which is founded on the 
Authority of Truth. 1 5 95 

A Sentence of Excommunication may be pronounc'd /ab Conditione c- 
tenfevd ; and not only for an Offence or a Judicial Contumacy, but alſo 
pro interefſe proximi* As when a Man will not make Satisfaction to him, 
unto whom he is bound to do it within ſuch a 'Time. And to the end that 
ſuch conditional Sentence of Excommunication may be valid at this Day 
mera Culpa debet precedere aut gffenſa. A Sentence of Excommunication, 
Suſpenſion or Interdiction pronounced under ſome Condition is ſuſpeud- 
ed by an Appeal, before the Event of ſuch Condition be fulfilled. As 


* \bb.inc,qo. 
x. I. 2. 29. n. 8. 


for Example, A Judge pronounces Sentence in this manner, 27g. unleſs 


Titius makes Satisfaction within twenty Days after Michaclmas, let 
him know himſelf ſuſpended, excommunicated or interdicted : Now 
he, againſt whom ſuch Sentence is pronounc'd, in the mean time appeals 


without making any Satisfaction at the Day prefix'd. And the Queſtion 


being, whether he was excommunicated or not? It was anfwer'd, That 
this Appeal prevents and ſuſpends the Force of the Sentence, becauſe 
it was interpos d before the Expiration of the aforeſaid erm. A Sen- 


| tence in Favour of an excommunicated Perſon, whether pronounc'd for 


him before or after his Excommunication, cannot be demanded to exe— 


cution, before he has been abſolv'd from his Excommunication. And 


thus an Exception of Excommunication ſhall be a bar to every Perſon 
moving for the execution of a Sentence. For an Exception may be 
objected to the Plaintiff tolerated in Judgment, and not repulſed by the 
Aid of this Exception before a Sentence pronounc'd for him, even at the 
Time of demanding Sentence to Execution. But then he ought to pray 
for Abſolution before this Sentence be demanded to Execution, 

In a criminal Cauſe a Sentence may be pronounc'd without any Con- 
teſtation of Suit: But in ſuch a Cauſe a Sentence cannot be retracted. 
For by pronouncing the ſame the Judge has acquitted and diſcharg'd 
himſelf ; and ſo he cannot again reſume the ſame. For whenever a 
Judge pronounces a Sentence upon the whole Caufe or Buſineſs before 
him, his Office ceaſes as to that Cauſe or Buſineſs : But 'tis otherwiſe, 


if it be only on Part thereof: Nor is a Sentence in Civil Cauſes to be 


revers'd on Pretence of Inſtruments newly diſcovercd and found out f. 
But in a Criminal Cauſe, if new Proofs and Evidences are diſcovered 
the Perſon condemn'd may have Relief by the ſpecial Favour of the 


Prince 


Paul. de 


Caſtr. in l. 4. 
. 7.52 n.1. 


4.92 


* Abb inc.6. 
X. 1. 9. n. 6. 


5 arergou Juris Canonici Anglicani. 

Prince alone: And this is true as well in an afflictive Puniſhment of 
the Body, as in a Puniſhment that deprives a Man of his Honour, and in 
all Pecuniary Puniſhments. Nor ſhall a Sentence of Divorce bc re— 
vers d or retracted ; becauſe the Perfon, in whoſe Favour it was pro- 
nounc'd, does aver it to be unjuſt ; yet it does hereby induce a Preſump- 
tion : And the Reaſon why ſuch a Sentence ought not to be revers'd, 
is, becauſe it was pronound d upon 4 Foundation of Reaſon, and accord- 
ing to the Rules of Law, that is to ſay, Legitime & rationabiliter; 
which Words relate not to the Juſtice of the Sentence it ſelf, but to the 
Order and Method of the Judicial Proceeding. Bi, 

It is a good Caution to appeal from a Sentence, not only becauſe it is 
unjuſt, but alſo becauſe of its Nullity : And, in a Cauſe of Appeal, 
when a Sentence is pronounc'd ex noviter deduttis, that is to ſay, on 
Matters newly deduc'd, and which were not ſet forth in the firſt Inſtance, 
ſuch a Sentence ought to be pronounc'd ſuper Fure dedutto principali, 
as is neither Confirmatory, nor Infirmatory . When a ſecond Sentence 
does exprefly confirm the fiſt; the ſecond Sentence ought to be demanded 
to Execution : But if it be only tacitly confirm'd by the ſecond Sentence, 
as by a lapſe of Inſtance, or by Reaſon of ſome Solemnity omitted, the 
firſt Sentence ſhall be demanded to execution. And if the ſecond Sen- 


| tence be expre/ſy confirmatory of the firſt, then the ſecond ſhall be de- 


+ Bald. in l. i. 
3 
1 


manded to Execution by the Judge of the Appeal: But if it be only 
tacitly confirmatory of the firſt Sentence, then the Judge a Ono ſhall de- 
mand the firſt Sentence to Execution. One Judge may by Letters of Re- 
queſt demand another Judge to execute his Sentence for him. Altho' a 
Sentence be pronouncd upon divers Articles or Cauſes ; yet it may be 
ſill called one and the ſame Sentence. | 

When the Judge of an Appeal revokes the Sentence of an inferiour 
Judge, he is bound to ſhew the Reafon of ſuch his Revocation : But if 
he confirms the former Sentence by adjudging it bene judicatum e male 
appellatam, it is not neceflary ſo to do. If the Judge of an Appeal 
will confirm a Sentence in ſome Parts thereof, and reprobate it in others, 
he ovght to form his Sentence by ſeparating every Head and Part there- 
ot ; faying, pon ſuch a Head of a Sentence we pronounce it bene judica- 
tum, and vpou ſuch a Tlead male judicatum: And then there will be as 
many Sentences as there are different Heads or Parts thereof: But one 
and the ſame Head as connected to itſelf cannot be approv'd of in Part 
and reprobated in Part, becauſe a Sentence is an individual Thing, A 
Sentence touching the Deſertion of an Appeal is an Interlocutory; and 
ſo is every Declaration made by the Judge after a definitive Sentence 
pronouncd: But an Interlocntory Sentence is never meant or intended by 
the ſimple Name of Sentence without joining the Word Interlocutory to 
it. Altho' an Interlocutory Sentence may be revok'd at any Time, even 
in Calculo diſfnititæ Sententiæ, and by the Judge of an Appeal from a 
diſfinitice Sentence; yet an Interlocutory Sentence confirm'd by two o- 
ther Sentences cannot be revok d. | 

A Sentence never paſſes in Rem Fudicatam, whenever there is 
a Conſtat by an Evidence of Fact touching the Iniquity of ſuch 
Sentence f: Nor does a Sentence pronouncd upon a preſumptive 
Proof, or againſt Matrimony t, ever paſs in Rem Fudicatam, nor 
does a Sentence ever pals in Rem Judicatam, that is pronounc'd 
upon privileg'd Proofs. A Sentence pronouncd under an intrinfick Con- 
dition, and which is coherent to the principal Matter in Queſtion, 
is valid. As for Inſtance, I condemn you unleſs you pay Twenty 
Pounds within ſuch Term, or if the Plainti proves his Iu— 


tention, 
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tention: Or 1 abſolze the Defendant, if he ſhall ſwear, &c. Becauſe 
to pay, to prove, and to ſwear, do concern the principal Matter in Suit, 
Yea, a Sentence is alſo valid that is pronounced under an extrinſick 
Condition, tho ſuch Sentence be entirely remote from the principal 
Buſineſs in the Suit, and has nothing common with the Subject Matter 
thereof. As, I abſolze or condemn you, if ſuch a Ship ſhall come from 


Alia ; and ſuch a Sentence ſhall paſs im Rem Judicaram, if it be not 
appeal d from thence, 


SS 21 | 
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Of Sequeftration, aud the Species theredf. 


15 N Sequeſtration is the Separation of a Thing in Controverfy ; 
za and, by the way of Pledge, committing, it to the Cuſtody 


N 


— 


ok another; and this is done by an Interdiction impos d on 
the Poſleſion of the Thing under Sequeſtration. For 
d whilſt ſuch a Suit or Controverly is depending, neither of 
the Partics claiming the Thing ſeq eſtred can have the 
Poſſeſſion of it“: But, it being thus committed to Sequeſtration, it 
ought (during the Pendency of ſuch Suit or Controverſy) to remain 
apud Sequeſirum, that is to ſay, in the Hands and Cuſtody of him unto 
whom it is thus committed. But tis urged, 'I'hat a Pofleflor (pending 
Suit) ought not to be remov'd from his Poſſeſſion; nor become liable to 
a Sequeſtration f; yea, that no one ought to be depriv'd of his Pollefion 
any otherwiſe than by a Sentence, unleſs (perchance) it be (as the 
Lawyers ſay) Caſualiter ; becauſe all Sequeſtrations betore a Sentence 
are odious in the Eye of the Law, and are all of them generally prohi- 
bired both by the Cicil and Canm-Lawi. And thus a Sequeſtratio: 
permitted Caſnaliter may be causd or made, as in the enfuing particu- 
lar Caſes: Wherein I ſhall firſt obſerve, that a S2queſtration is Three— 
fold, 218. Caſual, Neceſſary and Voluntary. 

A Caſual Sequeſtration is that which is permitted only in certain 
Caſes immediately enſuing : But Partolus takes no Notice of this Ca- 
ſual Sequeſtration; becauſe it is not founded on any expreſs Law, but 
only permitted by the Judge in ſome certain Caſes. As, Firſt, When 
'tis fear'd from probable Suſpicion, that the Poſſeſſor will waſt and dila- 
pidate the Goods (whether they be moveable or immoveable, touching 
which Goods there is a Suit or Controverſy on foot) with the Fruits 
and Profits thereunto belonging, and from thence produc'd and growing: 
 Begauſe that the Perſon in Poſſeſſion is not a Man of Frugality ; but 
a meer Prodigal, Spendthrift, Gameſter, and the like ||, Secondly, When 
the Poſſeſſor is ſuſpected of Flight or Running away. And he is ſaid to 


* 


be ſo ſuſpected, when he has no immoveable Goods or Lands in that i 


Juriſdiction where he is cited to appear; or about his Houſe: Or if he 
has ſuch, yet they are not equal or equivalent to the Goods in Suit 
and Controverſy . Thirdly, When any Suit or Queſtion ariſes about 
Utenſils and a moveable Eſtate ; and the Perſon againſt whom Executi- 
on is awarded, does upon an Arreſt appeal from ſuch Execution. For in 
ſuch a Caſe thoſe Goods, becoming Jitigious or ſubject to the Suit, may 

1 H hhhhh 55 
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C. 3. 65. 5. be put under a Sequeſtration *. Fhurthly, If the Husband ſhall by Ga- 
ming, ill Management, or by any other Misfortunes ariſing thro' his own 
Default or Neglect come to Want and Poverty; then, in Favour of his 
Wite, his Goods and Eſtate ſhall be liable to a Sequeſtration for the Con- 
ſervation of the Wife's Dowry or Jointure : Provided, ſufficient be left for 
D 24-3. 22 the Husband to live on f. And in the like manner may the Husband's 
7-6: 5-12:3% Goods and Eſtate be ſequeſtred in the Caſe of his Madneſs, Vifthiy, 
When the Poſſeſſor is cited into Court; and he either through Abſence, 
or by hiding himſelf, contumaciouſly refuſes to appear or put in Bail for 
his lawful Appearance either by himſelf or his Proctor: For in this 
Caſe his Eſtate may be ſcqueſtred, to compel him to his Duty of Obe- 
+D.37.6.1.15. dience + Sixthly, When the Wife deſerts and goes away from her Hus- 
band by Reaſon of his inſufferable Cruelty to her ; and ſhe, having ſuf- 
ficiently experienced his Cruelty, without any Hopes of better Uſage 
from him, cannot be perſwaded by any Means to return to him again, 
but rather deſires a Divorce, I ſay, in ſuch a Caſe his Wife ſhall be ſe- 
queſtred and placed with her Parents or Friends. And this holds good 
in a more cſpecial manner, when the Husband cannot provide and give 
H X. 2. 13. 13. ſufficient Security for a more gentle "Treatment of her ||. After the ſame 
manner a Woman, that is betroth'd or affianc'd unto a Man in Marriage, 
may be ſequeſtred where there is any fear of her being ſtollen and car- 
ried away, or of her being deflower'd, and the like“. Seventhly, A Se- 
queſtration lies, when the Lord of any Fee or Fief will not acknow- 
ledge his Tenant for his Vaſſal ; or elſe has a Conteſt with him about 
the Fee or Fief it ſelf: For then this Fee ſhail be ſubje& to a Seque- 
ſtration. . Eighthly, A Sequeſtration lies, when the Party ſequeſtred 
conſents Conditionally thereunto; as when he ſays, Tf 1 ſhall not pay 
you, or make Satisfaction for the Debt I oe nor, by fuch a Day pre- 
fix'd, then my Conſent and Ill is, that my Eſtate and Goods be ſe- 
queſtred. Ninthly, When the Bailiff or Steward of a Mannor, or a 
Farmer, Husband, or other Uſutrucuaries, deſire and endeavour to afſ- 


* X. 4. 1.14- 


ſume to themſelves the very Property of the Farm or Mannor it ſelf; 


ſo that a Suit or Controverſy ariſes on this Account: For in ſuch a 
Caſe the Fruits and Profits of ſuch an Eſtate ſhall be ſubject to a Se- 
queſtration. Tenthly, When Coheirs in Succeſſion, or by way of In- 
heritance, or in aliqua domo mortuaria, cannot ſettle the Caution and 
| aſcertain the Security to be accepted on one fide, and to be given on 
the other, the Goods of the Deceasd in this Cate may be put under 
a Sequeſtration. But if a Sequeſtration be made of Goods which are 


ſoon periſhable, as Apples, Pears, and the like, or of Goods which can- 


not well be preſerv'd by keeping, the Judge may then order the ſame 

to be ſold, and decree the Money collected and ariſing from the Sale 

thereof to be brought into Court, or ſequeſtred. Fleventhly, A Se- 
queſtration may be granted, when any Danger of Contention is dread- 

ed between the Parties, . leſt they ſhould fall out and ſquabble on 

the Account of ſuch Goods, and proceed to grievous Hatreds and Enmi- 
P. 5. 1. 15.3. ties thereupon ; or ſhould come to Arms and Bloodſhed f. For why 
TE Vert ſhould a Pretor or Judge (ſays Julian) ſuffer Men to proceed to Arms 
{ed nunquid. and Scolding, when he may reſtrain them by his Juriſdiction. But, ac- 
cording to the Stile and Practice of France, the Laws only ſuffer Se- 
ueſtrations to be made of ſuch Goods as have no certain Poſſeſſor; and 


about whoſe Poſſeſſion both Parties are at Law, and when both Parties 


are willing to collect the Profits of them, Nor do the Laws in Caſual 


3 Sequeſtraticns any wiſe regard the Extrajudicial Broils and Squab- 


5.5 1. 35. blings of Parties: For each Party may feign or coun terfeit a Cuarrel, 


Cc. 
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&c. to the end that by ſuch a Figment he may put his Adverſary out 
of Poſſeſſion, and in a crafty manner deprive him of the Fruits and 1 
moluments of his Eſtate. But when one is in Poſſeſſion, and the other is 
not, the Judge cannot then ſequeſter that Poſſeſſion, tho he ſhould have 
evident Demonſtration, that the Partics would ſoon fall out and fight 
on that Acconnt, or come to Arms *. There are ſeveral other Cates, 
wherein a Sequeſtration has been uſually granted: As when the Plain- 
tiff is put into the Poſſeſſion of the Defendant or Debtor”s Eſtate, to 
the end that the Debt or Thing in Demand may be preſerved and kept 
in fate Cuſtody ; or that the Sum due may be more ſate and ſecure. 
This is a Cafe of daily Uſe and Practice i Curid Rotwilenſt, which is 
a Chamber of Juſtice at Rotcoil, a ſmall but free Imperial City of 
Schwaben in Germany, inſtituted for that whole Dutchy, where a Se- 
queſtration is decreed againſt a contumacious Debtor, whereby the 
Plaintiff is ſecur'd, that his Debtor's Goods ſhall not be waſted. 

A Sequeſtration may be granted in Eecleſiaſtical Affairs on ſeveral 
Accounts: As, Firſt, for Inſtanc2, when a Sho iaticn is brought to try 
which of the Clerks preſented is a right Parſon of the Church, 'tis uſual 
for the Judge at the Petition of either of them (ſetting forth that Op- 
poſition may be made in collecting the Profits) to decree that they ſhall 


be ſequeſtred f, and to order the Church-wardens to collect them; and f 11.Q 1.50. 


this muſt be publiſh'd in the Church, and they are to give Bond not 
only to collect, but to keep the ſame for the uſe of him who ſhall be 


found to have the Right, and to account to him 4 ; and the Judge uſu- : Ds. d. 
2 


ally appoints ſome Miniſter to ſupply the Cure in the mean time, and 
appoints the Sequeſtrators to allow a certain Reward to that Miniſter as 
in a Sequeſtration on the Voidance of any Benefice. After tlie Suit is de- 
termin'd, the Sequeſtrators are to deliver the Profits, which they have col- 
lected, to him who has the Right; and this they muſt do either in Hie, 
or elſe according to the Value thereof, if they are fold : And if they 
refuſe, they may be compelled hereunto by the Eeclefiaſtical Court; 
and if they delay to come to an Account, the Judge may aſſign the Bond 
to the Party aggrievd, with a Letter of Attorney to ſur for the Penalty. 
Secondly, A Sequeſtration may be made in the Spiritual Court for not 


4.95 
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Rt &$5. 


16. 


repairing the Church, Chancel or Parſonage-Houſe, as afore remember'd !!; || Paz. 4 * 


and if the Impropriator or Incumbent ſhall, upon an Admonition, neg— 
lect to do it, then ſome of the Profits of his Living or Impropriation 
(as ſome ſay) may be ſequeſter'd for that Purpoſe : But it has been a 
Queſtion, Whether the Tithes of an Impropriation may be ſcqueſter'd 
towards the Repairs of the Chancel? "I's certain they might, whilſt 
they were in the Poſſeſſion of the Monaſteries: But now they being 
made a Lay-Fee by a particular Act of Parliament, the Spiritual Court has 
no Juriſdiction (ſay our Common Lawyers) in that Matter; but the uſual 
Courſe in ſuch Caſes is by Citation ; and in caſe of Contumacy to pro- 
ceed by Excommunication ; and this is allow'd by our Common Lawyers, 
tho' (I think) the other way is not expreſly or tacitly reftrain'd by any 
Statute-Law. Thirdly, A Beneſice is ſometimes ſequeſtred by virtue of 
ſome Proceſs out of the Courts at J/eftminſter : And this is, where a 
Judgment is obtain d againſt a Clergyman ; and upon a Scire or fieri facias 
directed to the Sheriff to levy the Debt and Damages, he returns, 'That 
the Defendant is Clericus Beneficiatus non habens laicum Feodum in Bel- 
iva med Whereupon another Pieri facias is directed to the Biſhop to 
levy the ſame de bonis Feclefrafticis ; and by Virtue thereof the Tithes 
ſhall be ſequeſtred f. But, Fourthly, The moſt common Occaſion for ſe- 


queſtring a Benefice is on the Vacancy of the Living: For duringthat wetm. c.18, 


time 


F. N. B. 587. 
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time the Profits of the Church are in Abeyance (as the Common Law- 
ers phraſe it) and are therefore to be received by the Church-wardens 
y the Biſhop's Appointment under the Seal of the Court ; and this is to 
provide for the Cure during the Vacancy ; and the Sequeltrators are ac- 
countable, as aforeſaid. But they cannot bring an Action in their own 


Name for the Tithes : Wherefore, the proper Remedy is to recover 
them by a Libel or Articles in the Spiritual Court. 
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l 
Of Simony. 


e treating of Simony, which was Originally ſo called from 


" x TT 
' 
U 


Simon Magus, who was the firſt Author of this odious 


relate the ſeveral Ways and Means, whereby it may be 
committed according to the preſent Notion of it. Third- 
H, I ſhall ſhew how, and after what manner it is puniſh'd. Fourthly, 
Who may accuſe a Perſon of Simony according to the Canon-Lazy. 

And, /a/tly, I ſhall ſolve ſome Doubts relating thereunto. Now Simon; 
according to the Canoniſts, is detind to be a deliberate Act, or a pre- 
meditated Will and Deſire of Buying and Selling ſuch Things as are Spi— 

ritual, or of any Thing annex d unto Spirituals, by giving ſomething of 

a Temporal Nature for the Purchaſe thereof; or, in other Terms, 'tis 

detind to be a Commutation of a Thing Spiritual, or anhex'd unto 
Spirituals, by giving ſomething that is Temporal : But this was not the 

firſt Notion of mony, as practiſed by Simon Magus ; for he endeavour'd 

to purchaſe the Gifts of the Holy Ghoſt by the Means of Money given to 

the Apoſtles to ſell them again, which undoubtedly was an impious Attempt 

and Preſumption upon the Holy Spirit. And, therefore, $:920ny as here 

detin'd muſt be a Matter invented and entirely founded on the Cancm- 

T.aw. Firſt, Tis called a deliberate AG, or a premeditated Deſire 

(by the Canoniſts) in order to cxclude all wilful Motions, which have 

not been fully debated in the Mind, but proceed from a blameable Ig- 
norance: For I here ſpeak of Simony, according to the Notion of the 

*...5. 3-34 Canoniſts, Which may be committed by the Will alone“; and is, therec- 
fore, by them called Mental Simony, quoad Forum Poli. But in foro fort 

(as they phraſe it) Simony is not committed by any Act of the Will a- 

lone, ſince a Judge cannot take Cognizance of Mental Simony; the 

Church only pronouncing Judgment with Safety (they ſay) ſuper Occul- 

tis. For no one can undergo a temporal or external Puniſhment for his 

d. 59. 19. 8. Intentions alone f. But we know of no ſuch Diſtinction among us as 
Mental Simony: And, therefore, Simony with us muſt conſiſt in the 

very Act of Buying and Selling ; by which Words every Contract is ſig- 

nified and included, which is not gratuitous, whether it be a real Bar- 

gain and Sale or not, or Permutation, and the like. Again, 'tis ſaid in 

this Definition, by gizing ſomething that is Temporal, or a Temporal 

Price : For if a Spiritual Thing be given for a Spiritual Thing, 'tis not 

Simony by the Canon-Law. Now a Price may be Threefold according 

| to 
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to the Cauoniſts . The firſt is ſtiled Pretium Muneris, as Money, an 11. 1:3 
Ox, Horſe, or any Thing elſe that is wont to be ſold. The ſecond 
they ſtile Pretium Linguæ; as the Defence of an Advocate, a Re- 
commendation to a great Man's Favour, and the like. And the third 
they term Pretium obſequii, as any Miniſterial Service in Temporal Af- 
fairs. And, /aftly, tis ſaid to be given for ſomething Spiritual, or ſome- 
thing annex'd thereuntot ; as Orders, the Right of Patronage, the Per- I Abb. in e. 
petuity of receiving the Fruits and Profits of the Church, and the like; 4: &. 5:3: 
becauſe a Thing merely Temporal is not the Object or Subject of Simony. 
The Canonifts fay, that no one can in ſufficient Terms expreſs their 
Hatred and Deteſtation of this Crime, it being ſo odious and contrary 
both to the Laws of God and Man, as they explain the Divine Law: 
And hence it is, that ſeveral Popes *have reckond it among the greater * Paſchal, 
and more heinous Crimes. Among the Number of theſe pretended holy Lucius, &. 
Men, Pope Innoceut the Third reckons all other Crimes as nothing in | 
_ Compariſon of «S/mony ; making it equal to the moſt grievous Sin of 
Homicide. And ſome of the Fathers too have went ſuch a Length in ; x. 5. .4.6. 
Folly ; that St. Ambroſe holds this Crime of Simony to be worſe than the ad fin. 
Sin of Idolatry itſelf + And Gregory Nazienzen calls it a Capital Crime ||, : 
And, therefore, tis no Wonder that Baldus *, Roland a Valle f, and Ara _ 
other Creatures of the Papacy, ſhould make it equal to the Crime of 171. Qu. f. 
High- Treaſon. Panormitan ſays, That the Peſt of Simony.in reſpect of 1n'. 4. C. 
its Magnitude, exceeds all other Diſtempers and Maladies of Vice what- 10 bt 3. n. 
ſoever. I will not here defend the Crime of $/mony. as we uſually de- 12. vol. 3. 
tine it ; becauſe it is againſt the Laws of the Land, which ought to be 
maintain'd and prefervd as Originally made for wiſe Reaſons of State; 
but, ſurely, it cannot be ſo great a Crime as the Canoniſts will have 
it, barring the Oath taken in this Caſe t; becauſe 'tis no where forbidden +# Lindw. lib. 
by the Law of God: And as to the Law of Man, tho' it might be 2 Tit. 6. c. . 
founded at firſt upon good Policy in the Church to exclude want of Me- 
rit in ſuch Perſons as are ordain'd to ſacred Orders ; yet when it was at 
firſt extended to Benefices, it was rather deem'd an Argument of Pricſt- 
craft to acquire Livings in a gratuitous Manner; than of any great Good 
to Religion itſelf. For if the Biſhops only ordain'd fit Perſons to the 
Cure of Souls, ſome Preſent or Acknowledgment of Service to the 
Patron could not be of ſuch dangerous Conſequence to the Chriſtian 
Church, as ſome Men pretend it to be with private Views to themſelves. 
The Twenty ſccond Apoſtolical Canon ordains, That if any Biſhop, 
Prieſt or Deacon ſhall obtain his Dignity by Money, he and the Perſon 
that ordain'd him ſhall be depos'd, and wholly cut off from the Com— 
munion of the Church, as Shimon Magus was by Peter. The Papiſls to 
ſupport the Pope's Supremacy, and ſome who would have thoſe Canons to 
be made by the Apoſtles themſelves, ſay, by mne Peter. But this Con- 
ſtitution extended no further than to Holy Orders, and not to Benefices 
Cas aforeſaid). So that tho Simony crept very early into the Church in 
reſpect of Orders; yet it went no further: For Men in thoſe Days 
were not ſo fond of the Cure of Souls, there being little Profit to be 
made by it; inſomuch, as ſuch as were ordain'd, or (at leaſt) many of 
them, were compell'd to take this Province on themſelves. Afterwards 
when Churches were well endow'd, he, that deſired to be ordain'd, had a 
greater Temptation to purchaſe Orders, than during the Primitive Times 
of Perſecution. But the Biſhop that ordain'd, was more liable to be tempt- 
ed with Money then on this Occaſion, than at preſent, whilſt Biſhopricks 
were very poor; which is the preſent Caſe of the Greek Church, where 
Simony is ſaid to reign very oe And, therefore, was this — 
11111 . Ca 
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cal Canon enacted. And the ſame Sanction of a Law was afterward: 
eſtabliſh'd by the ſecond Canon of the Council of CHalccdon againſt the 
like Kind of Simony. But after the Clergy became more deſirous of 
Preferments rather for the ſake of filthy Lucre, than out of a Deſire of 
doing Service in the Church, the Papal Law chriſten'd the buying and 
ſelling of Benefices by the Name of Smony; and ſo it has continued to 
be called ever ſince. And thus Simony then became a Spiritual Traffick 
or Merchandize had for Eccleſiaſtical Benefices, making the Houſe of 


God a Houſe of Trade and Commerce: And then the Canoniſts di- 


ſtinguiſh'd it into Mental and Conventional Simony. 
Conventional Simony is, when any Thing is either actually given ; or 
when there is ſome Promiſe or Treaty intervening touching fomething to 
be given hereafter *. Mental Simony, is, when no A has interven'd, 
but the deprav'd Intention of the Giver and Receiver occurs t, as afore- 
ſaid: And hence it is, that there are two Species of Simony. Conven- 
tional Simony may be committed by ſeveral Ways and Means according 
to the Canon-Law, as by not only actually receiving a 'Temporal for a 


Spiritual "Thing + ; but even by receiving a Bond or Obligation for the 


Payment of fome Temporality |: And by that Law it is alſo committed, 
not only when Money it ſelf is given or received for a Thing Sacred, 
or when ſome expreſs or tacit Covenant has been made about paying 
or receiving *; but even when the Patron requires ſome Office or Service 


from the Giver's Attendance, Tongue, and the like f. And ſo «ice ver/d 


of a Porſon giving Spiritual Things. For a Perſon giving ſuch ought to 
exempt himſelf from the Demand of all Service and Duty; and this he 
is und-riiood to do, when he requires no Gratuity at all for the Spiri- 
tual I hings given by him. Simony is alſo committed, when any Thing 
is given or promiſed for obtaining any one Voice in an Election to an 


. Feelefiaſtical Preferment . And hence Romanus in his Conſilia t, ſays, 
touching the Matter in Fland, that he incurs the Crime of Simony who 


has promis'd any Thing in order to obtain the Votes of any Patrons to 
Church-Livings or Dignities ; and this is prov'd from the Books of the 
Cano-Luw i, Therefore in a Caſe where a Clergyman promiſes the 
Pariſhioners, who are Patrons of the Church, to retund or pay them 
one Moicty of the Revenues of the Church for four Years or the like, 
in order to gam their Votes or Interceſſion for him with the Biſhop, he 


ſeems to incur the Crime of Simony. For tho' the Pariſhioners were 


1. Q.1.113; 


not Patrons, nor had any Right in chuling a Miniſter ; yet their Conſent 
and Preſentation of him to the Biſhop by way of ſimple Petition or Re- 
commendation is a Matter of great Weight, ſince a Biſhop is always 
ready and accuſtomed to gratify their Requeſt. Thus in the Court of 
Rome (as tis ſaid) if any one receives a Gift or Preſent in order to pro- 
cure a Benefice for the Perſon giving the ſame, he thereby commits 
Simony. But, I fear, that this is often practisd there without this 
Cenſure. | 

I have before obſerv'd, that Simony may now be committed either 
in reſpect of Orders, or elſe in regard to a Benefice. And whoever has 
given any Money, or other 'Temporal 'Thing, either by himſelf or any 
other Perſon, either to the Perſon that ordains him to ſuch Orders or 
Benefice, or to any other, ſo that he would not have been ordain'd or 
admitted to a Benefice without it, is guilty of Simony || : But tis other- 
wiſe, if he be not ordain'd or promoted to that Benefice ; for then he 
is not a Simoniacal Perſon. Nor ſhall a Man be deem'd Simoniacal, if any 


other than the Perſon ordain'd ſhall give ſome Temporal Thing for ſuch 


End and Purpoſe, without the Knowlege and Privity of the Perſons thus 
| | ordained 
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ordain d or promoted *. Simony is alſo committed by that Law, when * Abb. in e. 
not only a Right merely Spiritual is purchas'd by ſuch Means, (as E- 33*5:3-%t+ 


lection, Inſtitution, (5c. are Rights merely Spiritual) but alſo when a 
Right annex'd to Spirituals is thus purchas'd and obtain'd ++ And ſuch a 
Right 1s that of a Preſentation, which the Patron of a Parochial Church 
makes to the Biſhop ; and thus Simony may, according to the Canon- 


Law +, be committed in buying the Right of Patronage, tho not by the | 


Law of England. Simony by the Papal Law is not only induc'd by giving 
of Money, but even by Prayers and great Sollicitations, when they are 
made by a Perſon to be promoted to an Eccleſiaſtical Benefice or Dig- 
nity ; and ſuch Sollicitations do vitiate ſuch Preferments. But according 
to the Gloſs this only happens, when ſuch Sollicitations are made by an 
unworthy and diſqualified Perſon : Burt if they are interpos'd by a fit and 
worthy Perſon, they do not induce Simony ; becauſe then the Perſon 
is not preſum'd to be an ambitious Man, but only ſollicits on the Ac- 
count of Neceſſity; but if he extends his Prayers to obtain ſome Prelacy 
in the Church, 'tis otherwiſe, Again, if Prayers and Sollicitations are 
made by any other than the Party preferr'd, they being made for an un- 
worthy Perſon, they ſhall vitiate the Preferment : But if they are made 
for a worthy Perſon, and thoſe Prayers are Spiritual, they do not then vi- 
tiate the Preferment. And if carnal Intreaties are made for a fit Per- 
ſon, they do not induce Simony, if they are not the principal Motive : 
But in a doubtful Caſe, they are preſum'd to be carnal and unlawful, if 
they are made by a Parent ; and therefore they vitiate the Preferment, 
unleſs it appears they are made for a very worthy Perſon. If they are 
interpos'd for an Extraneous Perſon, they are preſum'd to be Spiritual, 
and rather made for a worthy than an unworthy Perſon. | 

Panormitan obſerves *, That in the Condemnation of Simony, it may 
be procceded againſt per /i2na ſola; and in Hatred thereof Preſumptions 
are admitted as Evidence: And Innocentius before him declar'd the 
ſame Thing, ſaying. That in the Crime of Simony as well as Hereſy 
lefler Proofs arc ſufficient. For in the Crime of Simony clear and mani- 
felt Proofs cannot always be had, Simony being a Contract of a dark 
and ſecret Nature ; and, therefore, according to the Canon-Law Si- 
moniacal Perſons [hall be incontinently remov d from the Church, when 
any notable S gns and Pokens of Simony do appear againſt them f. And 
Fob. Ananias affirms, That tho in other Crimes the Proofs ought to be 
clearer than the Light at Noon-day ; yet in this of Simony Signs and 
Arguments are taken for full Proof. And Lud. Gomez proves the ſame 


To 


1X. 3.39.16 


Abb. in c. 10, 


X. 1. 14. vn 4+ 


* Abb. in e. 


6. X. 5. 3. n. 


1 X. 5. 3. 6. 


Thing, ſaying, That ſince Simony is of ſuch a private Nature, that it 


is uſually committed in Secret, tis enough to prove the ſame by Pre- 
ſumptions. And 70%. Ananias ſeems to be of the ſame Opinion, de- 
claring, That Simony in an Election may be prov d by Conjectures ; and 
there he ſubjoins after what manner ſuch a Simoniacal Election may ap- 
pear, cis. when the Electors do chuſe the Perſon that has preſented 
them with Money, and the like. But Note a particular Caſe, where- 
in an Election is not vitiated by Simony, 2/8. When Simony is commit- 
ted in Fraud of him not expected to be choſen: And this Fraud may 
appear by Conjectures; as when he that oppoſes the Election, gave 
Money to be elected. But Panormitan ſays, That in Simony, when an 
Action is civilly brought or commenc'd therein, full Proof is neceſſarily 
requir'd #: So that tis not enough (as he himſelf there ſubjoins) to prove 
the ſame by one Witneſs, even with a Preſumption ariſing from the A- 
verment of another Perſon to ſupport his Evidence, who was a Parti- 
ceps Criminis: For, in a Cauſe of Simony, an Accomplice of the 


Crime, 


Abb. in c. 


6. xk. F. 
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Crime, and a Partaker of the Gift made, cannot ſo much as be a Wit- 


* Dag. 489. 


| 22, Can. 
Apoſt. 


neſs touching ſuch Matter of Simony. And as this is not a Cauſe of a 
light Nature, a ſuppletory Oath is not given in defect of other Proof: 
And this Gloſs of the Abbots, Alciatus aſlures us, is approv d of by the 
Doctors. So that in the Crime of Simony one Witneſs with a con- 
current Fame, is not enough to condemn a Man thereof, tho' it be ſuffici- 
ent in a Civil Cauſe, becauſe Proof is one Thing in a Civil, and another 
Thing in a Criminal Cauſe. Thus no one can be pun.ſh'd as a Here- 
tick on a vehement Preſumption of Hereſy ; becauſe when the Proceſs 
is grounded on Preſumptions, we ought not eaſily to condemn a Man; 
nor does ſuch a Sentence paſs in Rem Judicatam, as already remem- 
berd *. And that which we every where meet with in our Law-Books, 
is much in Aid of this latter Opinion, 2g. That in Crimes and Ofences 
a Judge ought to have Proofs clearer than the Light at Noon day., 

Tho Clergymen in the Primitive Church were only to be depos'd for 
common Immoralities; yet for Simony and not ſubmitting to Eccleſia- 
ſtical Cenſures, Perſons were N to be cut off intirely from the 
Communion of the Church tf, as already mentiond: But then Simony 


was not the ſame Thing as at preſent. Indeed it may be ſaid in caſe of 


ancient Simony, that he who obtain'd Orders by this Means, had his 
Orders made null and void ab ini7io ; and, conſequently, there was no 
Puniſhment ſevere enough to be inflicted on the Delinquent but Excom- 
munication: For if he, that was depos'd from his Orders would not 
ſubmit. to that Cenſure, there was no Remedy left but a total Excom- 
munication. This, therefore, was a Piece of Diſcipline abſolutely ne- 


ceſſary: Nor could the Delinquent juſtly complain or alledge, that he 


1 lib. 1. Tit. 
4. . 4. V. §.— 
mani. Of. 


FX. 5. 3. 39» 


* 
— 


A. D. 1547. 
A. D. 1559. 
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was puniſh'd twice for one Crime, becauſe he was depos'd for Immorality, 
and excommunicated for his Obſtinacy in not ſubmitting to his former 
Puniſhment. Lindwood ſays, That a Simoniacal Perſon, and others 
mentioned in a Provincial Conſtitution + are ſuſpended from the Execution 
of their Orders, till ſuch Time as they ſhall be lawfully diſpens'd with; 
and the Pope may lawfully diſpenſe with Simnoniacal Perſons in Orders, 
not only that they may adminiſter in the Orders they have thus re- 
ceiv'd, but that they may alſo riſe to ſuperiour Orders, and lawfully 
officiate therein: Yet ſometimes the Pope has hought fit not to diſpence 
with ſuch Perſons for certain Reaſons mentioned by Hoſtienſis, and 


others, tho' he might have gain'd largely by it. By a Set of Injunctions 


publiſh'd by King Edward the Sixth f, and others by Queen Flizabeth+, 
it is thus cnacted, 28. To avoid the deteſtable Sin of Simony ; be- 
cauſe buying and ſelling of Benefices is Execrable before God: There- 
fore, all ſuch Perſons as buy any Benefices, or come to them by Fraud 
and Deceit, ſhall be depriv'd thereof, and be made uncapable at any 
time after to receive any Spiritual Preferment. And ſuch as ſell them, 


or by any Colour beſtow them for their own Gain and Profit, ſhall loſe 


jl 31 Eliz.c,6, 


* Hob. Rep. 
P. 75» 


4 Hob. p. 165. 


+p. 165, 166 
167, 


the Right and Title of Patronage and Preſentation for that Time ; 
and the Gift thereof for that 'Turn ſhall go the King or Queen's Ma- 
jeſty. And by a Statute of the ſaid Queen ||, he that is found guilty 
of Simony in obtaining a Benefice is for ever render'd incapable of ob- 
taining that Benefice for which he contracted ; and Hobart ſays *, That 
the Words of that Statute ought to be expounded in a large Senſe : 
And he likewiſe tells you, that tis Simony to contract for the next 
Preſentation, whilſt the Incumbent is fick and like to dye f. And tho 
a Clerk preſented by Simony ſhould dye; yet the King's Turn is not 
thereby ſatisfied, as appears from J/inchcomb's Caſe in the ſame Reports. 


By the Words of the aforeſaid Statute the Church unto which a Man is 


pre 
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preſented, inſtituted and inducted upon a Simoniacal Contract, is fo entire- 
Iy void, that it becomes ſo without Deprivation or Sentence D-ciarat': y : 
And, therefore, an Incumbent preſented by Simony cannot ſue bis Pa- 
riſhioner for 'Vithes, and the like *. But the Canon-L nw ſays, That he, hy a 
Who conteſles himſelf in Law to be guilty of Simony, or is a Simc niacal © ig 
Perſon, ought to be depriv'd ab Officio & Beneficio}: For by the Cunm- | X 5 5 11+ 
Law Simony is a Matter of which the Eceleſiaſtical Court has the ſole 
Cognizance in Pop- Countries. And the Reaſon which that Law gives (Abb. in ans. 
why a Secular Judge cannot meddle herein, is, becauſe this Crime had its © *, 2. 
Origin from the Prohibitions of the Church ; and is in all Places, whcre the 
Papal Law prevails, regulated according to the Inſtitutions and Laws 
thereof; and by the Canonifts it is ſtiled no leſs than Hereſy ||. JWulter || Abb. in e. 
King of DMercia is taxd by Malmesbawry with the Scandal of Simony 5 * 5: 5: 
in ſelling to Vina the deprivd Biſhop of Vincheſter the Biſhoprick of 
London; which, according to Echard's Hiſtory t, if we may believe it, t Pt. 1. p. 59; 
was the firſt time that Simony was known in England. 
Tho' Simony ariſes from a Contract (as aforeſaid) yet every Con- 
tract does not make it Simony , for in Simony we muſt conſider the 
Nature of the Contract, whether it be ex honeſtd, or ex turpi Canſci, 
and contrary to good Manners f. A conditional Obligation to reſign a : ORs 
Benefice upon a Requeſt or Demand made is good in ſome Caſes, and is dig 
no Simoniacal Condition, as it was affirm'd in a Judgment upon a Writ of 
Error in the Caſe of Matſon againſt Baker ||: But it was ſaid by the Court, 
upon Evidence given, that if a Patron preſents one to his Advowſon, ||Rayin.Rep. 
having taken an Obligation of the Preſentee, that he will relign his!“ “““ 
Benefice when the Obligee ſhall after three Months time give Warning, 
this is Simony within the Statute *. If a Patron makes a Simoniacal « ,, 
= Contract with one Perſon, and preſents another, this is not Simony p. 
| within the Staute. Tho' the King pardons the Simony, yet the Preſen- 
tation remains void, and the King may preſent f. If the Statute of $i- 
mony had only made the Preſentation void, and not given it to the gs a 
King, it would have return'd to the Patron, as in the Caſe of Inſtitution DOTY 
by Sunony. | 
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/ Suſpenſion, and the ſeveral Diſtiuctious thereg. 


MRUSPENSION taken in a proper Senſe is an Eccleſi- 
N altical Cenſure, whereby a Spiritual Perſon is either in- 

terdicted the Exerciſe of his Eccleſiaſtical Function, or 
2 hindred from receiving the Profits of his Benefice: And 


WE Suſpenſion may be either ab Officio or Beneficio ; and 
n ſometimes tis both. Again, Suſpenſion is either total or 
in Part; for ever, or for a Time only * : When 'tis for ever, it may be * Navar. c. 
called Deprivation, or Amotion, as it often is in our Books; but when , '5'- 
2 . a 2 5 8 tzolin. tab. 
it is for a Time only, it is properly term'd nl. Fis called” a 2s 
Cenſure by way of Genus ; for herein Suſpenſion agrees with other 
Cenſures : And 'tis ſaid to be an Fecleſtaſtical Cenſure to diltinguith 
it from Civil Prohibitions ; and to ſhew the efficient Cauſe of Suſpen- 
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ſion. For a Suſpenſion ought to be pronounc'd by an Eccleſiaſtical Per- 
fon having Juriſdiction in Foro exteruo: Wherefore, in the Romiſh 
Church, when the Pariſk-Prieſt or Confeſſor commands the Penitent to 
abſtain from the Function of his Order, he is not properly ſaid to ſuſ- 
pend him; beeauſe ſuch Prieſt wants Juriſdiction , Foro externo ; and; 
therefore, a Perſon violating the Prohibitions of ſuch a Prieſt, does not 
incur the Pain of Trreenlarity*. And tis ſaid in this Definition, wherc- 
by a Spiritual Perſcn, &c. to ſhew the Subject of this Cenſure : For 
properly ſpeaking Laymen do not incur this Cenſure of Suſpenſion, but 
only Eccleſiaſticks, who are hereby depriv'd of ſome Spiritual Benefice, 
or interdicted the Exerciſe of ſome Spiritual Office. But a Layman may 
be depriv'd of the Power of obtaining an Eccleſiaſtical Office or Benefice 
in futurum; and a Privation of this Power or Liberty is a Suſpenſion. 
Thus Clerks alone are not the Subject of this Cenſure. But to this Obje- 
ction I anſwer, by denying the minor Propoſition: For the Deprivation 
of this Power or Liberty is a kind of Incapacity or Diſability, and not a 
Suſpenſion properly underſtood ; ſince Suſpenſion is an Impediment to he 
Uſe of that Power which any one has already acquir'd. And herein Suſ- 
penſion differs from Irregularity, which does not only toll the Uſe of 
that Power and Faculty, which a Man has, but it alſo hinders him the 
Aſſecution of ſuch a Power or Faculty. And 'tis ſaid in this Deinition 
in totum, or in part; for ever, or for a Time only, to advertiſe us of the 
Latitude of Suſpenſion : But, in ſtrictneſs of Speech, he is ſaid to be 
ſuſpended, who is ſuſpended from his Office or Benefice, or from both 
as it happens, for a Time only, and not for ever. And thus, according 
to the Opinion of ſome Lawyers, there is the like Difference between 
Deprivation and Suſpenſion in the Canon-Law, as there is between 
Deportation which is perpetual, and Relegation which is only for a Time, 
in the Cicil- Larp. | 

Suſpenſion is manifold, according to the aforeſaid Definition : For, 
Firſt, There is one kind of Suſpenſion which is only ab Officic, whether 
it be an Office of Orders, or an Office of Juriſdiction it matters not. 
Secondly, There is another kind of Suſpenſion which is only a Beneficto, 
whether the Benefice be a Dignity, Canonry, or a /mmple Benefice, (5c. 
And a third kind of Suſpenſion is that, which is ab Cfficio & Beneficio 


t Sylveſt. v. mul f. Again, there is one ſort of Suſpenſion % 70rzm, whereby a 


Ss ſpe nſto. 
Quzſt, 3. 


Perſon is deprivd of the whole Uſe and entire Exerciſe of his Office; 
and the other is a partial Suſpention from his Office : And ſuch is that, 
according to the Papal Law, whereby a Perſon is ſuſpended from re- 
ceiving Confeſſions, and the like; or from from any particular Branch 

of his Office, according to our Law. There is alſo a Penal Suſpenſion, 
and a Medicinal Suſpenſion. The firſt is that, whereby ſome Offence is a- 


veng'd aud puniſh'd ; and this is pronouc'd zn panam & cindictam delicti. 
As happens, when any one is ſuſpended for a Crime merely gone and 


+ Bonacin. 
tom. I. p. 423. 


paſt, But this Kind of Suſpenſion is not pronounc'd by way of Cenſure, 
but by way of Puniſhment alone. 'The ſecond is that, whereby the 
good and future:Amendment of the Party ſuſpended is intended; and this 
is properly a Cenſure g. There is alſo a Suſpenſion made by the Law, 
and a Suſpenſion made by the Act of Man. The Doctors have introduc'd 
other Diſtinctions, as thoſe of the greater and /egfer Suſpenſion ; but this 
Diviſion is not commonly received by them, becauſe it has no ſufficient 
Foundation in Law. But I call the greater Suſpenſion that which ſuſpends 
a Man ab omnibus, that is to ſay, from Office and Benefice both together: 
And I term that the Jer Suſpenſion, which is only pronounc'd in regard 
to ſome particular Effect. Suſpenſion ab Oficio & Beneficio is ſome- 


times 
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times decreed abſolutely and ſimply, and ſometimes 'tis determin'd by 
that Time which is given for making Satisfaction or Reſtitution. Thus 
if a Perſon ſhall be ſuſpended by the Judge's Sentence, till ſuch Time 
as he ſhall make Satisfaction, he ſhall in this Caſe recover his Office 
and Benefice immediately after he has made proper Satisfaction. But a 
ſpecial Abſolution from the Suſpenſion is herein neceſſary after Satis— 
faction made; otherwiſe (perhaps) it might be ſaid, that he had not 
made full and proper Satisfaction. But herein we ought to diſtinguiſh, * Othob. 
whether Suſpenſion proceeds from the Act of Man, or from the Sen- 8 Tits Os 
tence of the Law f: For when a Suſpenſion of this Nature proceeds eee 
trom the Judge's Sentence an Abſolution is entirely neceſſary; but not fo, IVI. 2.14.1. 3. 
when it comes from the Judgment of the Law, becauſe then there is no 5 11. 7.l. 
one who can deny or gainſay ſuch full and proper Satisfaction t. Suſpen- 4 Clem. 5. 8. 
ſion ſometimes is only ab Officio ; and then it is ſometimes decreed either “'in fn. 
ſtmply and abſolutely, or elſe ſometimes only for a Year, and ſome— 

times for three Years, Oc. Suſpenſion is alfo a Beneficio only; and 

then 'tis ſometimes imply decreed, and ſometimes tis limited to fix 
Months; and ſometimes to three Years, (5c "This Suſpenſion is alſo 

made a Beneficio obtinendo, as well as a Beneficio adepto, fo that the 

Perſon thas ſuſpended cannot obtain a Benetice during the Time of ſuch 
Suſpenſion. | | FR 

I have already hinted touching a Perſon ſuſpended ab Officio only, 

that he may execute his Office in ſeveral Reſpects, if he be not totally OP 
ſuſpended ||: Wherefore, it may become a Queſtion from what Act or gg po y 
Acts a Man partially ſuſpended is reftrain'd. Now tho' ſuch a Perſon A Hfarum ſo- 
cannot do thoſe Things which relate to his Spiritual Office as a Paſtor, {mms 
as celebrating Divine Service, and the like; yet he is not hereby pre- 

vented doing thoſe Things which are Matters of Jurifdiction : But a 

Perſon ſuſpended ab omi Oficto is ſuſpended from all ordinary Power, 

A Perſon tu ſuſpended can neither be an Elector, nor can he be e- 
lected“. Nor can he give Inſtitution, Induction, Inveititure, grant a X. 1. 4. 8. 
Prebend ef, and thedlike; nor excommunicate a Perſon, c. And, ac- | X 5-27-10. 
cording to ſome, tis the ſame Thing in a Perſon ſuſpended ab Officio only. 

And this is true in reſpect of him that is ſuſpended by a declaratory 
Sentence, or even by the Canon it ſelf, if he be publickly denoun- 

ced: But 'tis otherwiſe in a Perſon ſuſpended by the Canon, and 

not publickly denounc'd, he being ſuffered to continue in Starry 

10, till he is denounc'd ; and then what he does is valid. That a Perſon 

uſpended ab Officio only, cannot grant a Prebend, ſome contradict; 

for a Biſhop ſuſpended ab Oficio only (ſay they) may collate to a Pre- 

bend, tho a Canon of a Church cannot do it: And the Reaſon of this 
Difference is, becauſe a Biſhop has to do with ſome Matters relating to 

Orders, and ſome relating to Juriſdiction, Hence it is, that tho' a Per- 

ſon be ſuſpended from one of theſe, 218. from giving Orders; yet he is 

not ſuſpended from the other, oz. from exerciſing Juriſdiction: But 

Canons having no Juriſdiction, cannot collate to Benefices. Clergymen, 

who are publick Fornicators, are by the Canon-Law ſuſpended ipſo fatto ; 

and fo are Hereticks and Schiſmaticks : But then this Suſpenſion being 
perpetual, is the ſame as Deprivation. But when Clergymen are ſuſ- 

pended for applying themſelves too greedily to the getting of filthy 

Lucre and ſordid Gains (as they may be) ; or are ſuſpended for Contu- 

macy and Diſobedience to the lawful Commands of their Superiours, this 
Suſpenſion is only for a Time:; and Abſolution follows when they yield 


Obedience thereunto. 8 
Of 
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Of Tithes, aud the fever al Kinds of them, &. 


PNYA PF CCORDING to the ancient Law of the Fes, the tenth 

bart of all Fruits was due from the People to the Tribe 
of Levi, or the Leoitical Tribe, as ſometimes called; 
and out of theſe Tenths the Lerites, or the inferiour De- 
gree of Miniſters in the Jeπẽ i Diſpenſation, again paid 
Tithes to the Prieſts. There were other Tithes, which 


every one of the Jſraclites ſeparated in their Barns, that they might 


ib. 18. c. 2. 


| Dd. in l. 9. 
D. 1 1. 


A. D, 383. 


eat the ſame when they went into the Temple at Jeruſalem; inviting 
the Prieſts aud Lecites to this Entertainment which they made in the 


. Porch of the Temple *. And there were alſo other 'Tithes, which they 


laid up out of their Stock to ſupply the Neceſſities of the Poor. But 
the FirP-Fruits, which they offered up out of the Fruits of the Earth, 
were not defined or ſtiled by any particular Name; nor were they aſcer- 
tain'd to any ſpecial Uſe and Purpoſe, but were left to the Diſcretion of 
thoſe that offer d them up. And theſe Firft-Fruits were thoſe Portions of 
Things, which firſt grew and were gather'd from the Fruits of the Earth ; 
and being collected were dedicated and offer'd unto God, the Beneficent 
Giver of all 'Things, before they were appropriated to Human Uſe, that 


they might honour and worſhip God with the Acknowledgment of ſome 


firſt Gift, And not only thoſe, who had a Knowlege of the true God, 
did thus offer their Firſt-Fruits, but even the Heathens themſelves did 
by the Law of Nature make theſe Oblations: For Pliny tells us*, That 
the old Romans would not taſte of their Wines, or their new Fruits, 
before the Prieſts had offer d up the Firſt-Fruits as a Sacrifice to the 
Giver of them. But I ſhall here in the firſt Place ſpeak of Tithes, be- 
ing the chief Support of the Clergy ; and with which I am more immedi- 
ately concerned. „ 

Now Tithe, as here to be conſider'd, is a certain Ota or Portion of 
Movcable Goods lawfully acquir'd unto the Clergy for the Service of 


a Parochial Miniſter in the Church f: And, according to ſome Per- 


ſons, this Right is not only founded on the Law of Man ; but alſo on 


the Law of God +. I ſay, a Onota or certain Portion; becauſe 'Tithe 


is not in all Places the tenth Part, but various and uncertain, accord- 
ing to the Cuſtom of Pariſhes. Therefore, whenever a Judge takes 
Cognizance of this QOzota, he ought to conſider the Cuſtom of the 
Place f. Nor can any Certainty of this Portion (ſay the Canonifts) be 
expreſly declared; ſince a Cuſtom is a Matter of Fact; and a Fact is 
deem'd various and uncertain f. By the fifth Canon of the ſecond Coun- 
eil of Maſcon in France, the Payment of Tithes was inſiſted and com- 
manded there ||, and being founded on the Law of God, and the anci- 
ent Cuſtom of the Church, which is thereby reinforced : Unde Statui- 
mis & decervimus, ut mos autiquus reparetur. So that in this Canon 
there was only a renewing of an ancient Cuſtom, which had obtained 
in the Church, but was now grown into Diſuſe. For this Council of 
Maſcon was called on Purpoſe to reſtore what they found too much 


declihing 
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declining as to the State of the Church in Jane. So that there can 
»2 no Doubt of the Cuſtom of paying 'lithes in France from the "Time 
of their receiving Chriſtianity : And their Hiſtorians add, that this 
Cuſtom deelin d as their Religion did. In the Council of Nants | Tithes . ,, 659 
and Oblations are mentioned together F, as making up the Churches t Can. io; 
Revenue, which was to be divided into four Parts, as already remem— 
berd+: The firſt was given to the Biſhop, the ſecond to his Clergy, 1 
the third for Repairs, and the fourth to the Poor. But the main legal — 
Support of the Parochial Clergy conſiſted in Tithes: And, therefore, I 
ſhall in the next Place conſider upon what Foundation they ſtand in 
Law with us here in £ing/and, and how they had their Beginning. 

And firſt as to the Foundation they ſtand upon in Point of Law, my 
Lord Ce not only ſays f, That the Parochial Right of Tithes is eſta- 
bliſh'd by divers Acts of Parliament, but he alſo mentions the Saxon | 7 luft. P. 
Laws before the Conqueſt for the Payment of 'Vithes, cg. the Laws 
ot Fdward and Guthrun, Athelftan, Edmund, Canutus the Dane, 
and thoſe of King Edward contirm'd by William the Firſt. A modern 
Hiſtorian from mon of Durham and Malmesbury informs us ||, That | 1chard's 
Tithes were firſt order'd to be paid in England at a Synod or a Council 2755 TD 
called by King Oye, and held at Calcuiih about the Year 727; where, 
among other Canons, the Payment of Pithes was decreed as one; and 
alſo declared to be by Divine Right. And ſo the Canon- Lato declares, 
ſaying, That God commanded Tithes to be paid him as a Token of his 
being Lord and Proprietor of all Things“; and in his Stead (ſays that 
Law) he has deputed the Clergy to receive them for him, tho' this 
Commiſſion (I think) is no where to be found in the New Teſtament, 
whatever it may be in the Old: And, therefore, by the Canon-Lazw 
Laymen cannot receive Tithes in reſpect of any Cuſtom whatever, tho 
it ſhould be on a Cuſtom founded on Preſcription *. I ſhall not here * X. 2. 26. 7. 
enter into any Controverſy about the Divine Right of Jithes due to 
the Clergy, but conſider them as given to the Church by Human Laws 
for the Maintenance of ſuch as ſerve at the Altar, the Labourer being 
worthy of his Hire f: But yet it muſt be obſerv'd, that if they were of | i. Tim. c 
Divine Right, the Prieſthood was depriv'd thereof by the Laity for 5: v. 16. 
ſome hundred Years after Chriſt. Indeed, the Law of God ſays thus, 
viz. T hou ſhalt not delay to offer the firſt of thy ripe Fruits, &c. f. And 4 Hd.. 
again, Concerning the Tithe of the Ferd, of the Flock, even of what- ** ++ 59: 
ſoecer paſſeth ander the Rod ; the Tenth ſhall be Illy tinto the Lord I. + Lev. cap, 
But this was a Law unto the eres alone on the Account of Sacrifices 27+ v- 33. 
and other Offerings, according to the Ceremonial Law, which was a- 
boliſh'd, when Chriſtianity came into the World : But ſurely the Clergy 
have a Right to ſomething according to St. Paul, who ſays, If we hace 
ſown unto you Spiritual Things, is it great Thins that we ſhall reap 
vo Carnal Things] And again, %%% planteth a Vineyard, and i. Cor. cab. 
eateth not of the Fruit thereof? Or who feedeth a Flock, and eateth 9% v. il. 
not of the Milk of the Flock * But St. Par ſpeaks theſe Things as a , 5 
Mam; and does not the Law {ay the ſame Thing alſo}? So that tho 5 
the Apoſtle docs not pretend to ſpeak theſe Things from God ; yet he | Ver. S. ibi. 
docs it from the Law of Nature, or right Reaſon it ſelf. Hobart tells 
us, That Tithes were Things of Common Right belonging to the 
Church before the Council of Lateran, tho' not to any Spiritual Perſon 
in certain till then #, that is to ſay, they are by right Reaſon and the | Hob. Rep. 
common Law of the Chuich, as founded thereon, given unto the? 2. 
Church; and ſince Pariſhes are erected, they are due to the Parſon or 
Vicar of the Pariſh, except in ſome? Spiritual Regular Caſes as directed 
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+ Cok. 11. 
Rep. fol. 8. 
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1 X. 3. 30. 23. 


+ Lindw. lib. 
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by the Papal Law. Dyer ſays, that Tithes can never be extinguiſh'd; 
becauſe they are duc of Common Right ; and the ſame is ſaid by Dodde- 
ridge in the Caſe of Fofſe and Parker *: But I ſuppoſe they only mean 4 
Maintenance due to the Clergy from the Laity ; tor, doubtleſs, the Laws 
which gave them Tithes may give them any other Portion or Subſiſt- 
ence in lieu of Tithes. And in Prieddle and Napper's Caſe, Tithes are 
ſaid to be an Eccleſiaſtical Inheritance Collateral to the Eſtate in Land ; 
and of their own Nature due to an Eccleſiaſtical Perſon f: And that all 
Lands of Common Right are to pay Tithes ; and, therefore, none can 
be diſcharged of the Right of Tithes, tho' they may be diſcharg'd of 
the actual Payment of them *. Of which by and by. 

Now there are two, or (as others ſay) three general Species of Ec- 
cleſiaſtical Tithes, which are paid to Perſons attending the Miniſtry of 
the Church, 2g. Predial, Perſonal and. Mixt, The firſt are thoſe 
which accrue and grow ex ipfis prædiis from the Fruits and Profits of 
Lands themſelves, as Corn, Hay, Wine, and the like; and which de- 
pend on the Fruits and Profits of ſuch Lands, as from Wool, the Pro- 
tits of Wind-Mills and Water-Mills t, &c. For under the Appellation of 
Fruits, in Latin ſtiled Fructus, we may here reckon all thoſe Things 
which relate to 'Tithesf. And, Secondly, under this Appellation we may 
alſo include ſuch Things as concern the Glebe of the Church: And, 
in this laſt Senſe, they are ſo ſtiled ; whether they are Fruits acquir'd 
by Induſtry, or Fruits 1 by Nature only f. Tis likewiſe to be 
obſerv'd in reſpect of Tithes, that under the Name of Fruits thoſe 
Things are alſo contain'd, which are gather'd during the Vintage, as 


well as thoſe which are gather'd during the Time of Harveſt: And 


thus under this Term we may comprehend Corn, Hay, Herbs, and all 


3 


F D. 24. Jo 7. 
It D. 7. 1. 9. 1 


D. 24. 3. 7. 


Lind. lib. 1. 
Tit. 3. c. 1. 
Decimarum 
Perſonalium. 


} via. 2. Bo 
6. c. 13. 


F U . Jo 30. 22. 


Things of this Kind ariſing from a Man's landed Eſtate; alſo the 
Wool of Sheep, the Young of Cattle, and (by the Canon- Larp) Pen- 
ſions of Houſes and Predial Eſtates, and (according to the Canoniſts) 
the Labour of Servants, and other Animals; and alſo all Mines of 
Gold, Silver, Stone, Iron, Chalk, and the like, if they produce a Year- 
ly Increaſe +. In the ſame manner Revenues or Returns made by 
Fiſhing; Fowling and Hunting come under the Name of Fruits; and 
ſo do Trees or Coppice Wood, in Latin called SHlea Cædua . But 
perſonal Tithes, which are the ſecond Species of Tithes, and paid out 
of the clear Lucre and Profit acquir'd by the Induſtry of a Man's Perſon, 
or from Trade, Merchandize, and the like t, are not included under the 
Name of Fruits: becauſe in Trade or Traffick, Cc. there is no ſuch 
Thing as Fruits. But in England we know no ſuch Thing as Perſonal 
Tithes, which are deducted out of the Profits of a Man's Labour, Skill, 
and Employment, ig. from Warfare, Traffick, Handicraft Trades, Gc. f 
Theſe Perſonal Tithes are by the Canon-Laz paid to that Church 
wherein a Perſon receives the Sacraments of the Church |), tho' this 
Lucre or Profit ariſes to him in ſome other Place. Mix: Tithes are 
thoſe which are due partly from Things predial, and partly from the 
Profits of Human Induſtry: But this Species of Tithes (I think) is 


comprehended under the other two; and rather follows the Nature 


ax. 3.30.28, 


+ Dd. acid 
* 3. 30. 


thereof, I hive ſaid that Perſonal Tithes are due from Trade and 
Traffick *, Oc, and do rather reſpe& the Perſon than the Thing itſelf ; 
and that they ought to be paid to the Church where the Merchant, 
Tradeſman, Soldier, and the like, do hear Divine Service, and receive 
the Sacraments, But the Jeu are not oblig d to pay this Sort of Tithes, 
becauſe they are not Perſonally incorporated into the Church ; nor 
ought the Church toreceive Tithes from them, leſt it ſhould ſeem to 


approve 
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approve of their Perſons. But if the Jezws inhabit Places where Chri- 
ſtians have uſually dwelt, and paid Perſonal Tithes and Oblations, ſuch 
Zews ſhall in the like manner pay Perſonal Tithes, and render Obla- 
tions, leſt ſuch Churches as have been accuſtom'd to receive thoſe Tithes 
and Oblations from the Inhabitants of ſuch Places, ſhould be prejudic'd 
by the Zews dwelling there: And thus the Canon-Larw digeſts and gets 
over this Scruple of receiving Tithes from the Fees. 

Tithes ought to be paid integraliter, (as the Canon-Lato * as well as ', z. 30.5. 
one of our own Provincial Conſtitutions þ phraſes it) that is to ſay, in an | Kindv. lib. 
entire and perfect Manner, without the leaſt Diminution ; otherwiſe at 
they are not ſaid to be paid at all: For as a Man is not ſaid to faſt 
the forty Days of Lent (y the Canoniſts) unleſs he faſts every Day; 
ſo that he who pays leſs than the tenth Part is not ſaid to pay his Tithes. 

The holy Scriptures (ſay they) commands us to pay Tithes of all 

Things which the Ground produces, and which are of a Yearly Increaſe t; * 814 

therefore, 'Tithes ought to be paid to the full due thereof without any _* © 

Deduction of Expences for the Tillage of the Earth +; ſo that by that X 3: 3% 7: 

Law a Cuſtom is not valid; whereby leſs is paid than the "Tenth of the 

Yearly Product. And St. Auſtin, a Champion for the Romiſh Church, 

ſays, That he, who would merit a Pardon for his Sins, muſt pay the 'Tenth 

to the Church; and give Alms out of the other nine Parts of his Eſtate *. 16. . 

And by a Provincial Conſtitution in Lindwood t, all ſuch Perſons as 66. in fin. 

ſhall in any Popular Congregation endeavour to hinder and reſtrain the 115 ” bo 

Devotion of the People in the Payment of their 'Tithes, or from ma- 

king their Oblations, or ſhall unjuſtly convert the ſame to their own 

Uſe, are liable to the Sentence of the greater Excommunication, and 

ſhall not be abſolved from thence till ſuch Time as they have brought 

the People back from their Error, and have made Satisfaction to the 

Church; and this Abſolution ſhall be only made by the Dioceſan, ex- 

copt it be in articulo Mortis. And by the ſaid Conſtitution, as well as 

another there recorded 4, the ſame Puniſhment is inflicted on all ſuch + rib. 3. Tit. 

Perſons as ſhall refuſe to Eceleſiaſticks, to whom the Perception of, 16. c. 2. 

Tithes belong, or their Servants, free Ingreſs and Egreſs on their E- 

ſtates from whence Tithes are due, for collecting or looking after ſuch 

Tithes, and for carrying of them away when they pleaſe : But then' 

their Pleaſure ought to be governed according to the Laws in Force, 

And by a Conſtitution of Rob. Minchelſey it is enjoin'd ||, That Tithes || Lindw. lib. 

ſhall be uniformly paid all over the Province of Canterbury, of all Corn 5. Fit. se.. 

and Grain, without any Deduction of Expences for planting the ſame ; 

and likewiſe of all Fruits of Trees, of Hay whereſoever growing within 

the Limits of the Pariſh, and of all Seeds and Garden Herbs there growing: 

But of Lambs and Milk according to a Rule or Standard therein men- 

tion d. And, laſtly, by this Canon Tithes ſhall be paid out of the Pro- 

fits arifing from Mills and Paſtures. And ſuch Perſons as ſhall deny the | 

Payment hereof, ſhall after three Admonitions ſtand excommunicated *; X. 3 30.5 

So that a Demand is neceſſary according to the Law, otherwiſe the Per- 

ſon not paying the ſame ſhall not be deemed in mord f. But tho' it be 1 ys 

ſaid in the aforegoing Conſtitution, that Tithes ſhall be paid uniformly ; *” © - 

yet in reſpect of the Payment of Tithes, there are divers Cuſtoms to be 

obſerv'd, which conſiſt in a different way and manner of Tithing. For ſome 

pay their Tithes according to the Form of Corn, as it lies ſcatter'd up 

and down on the Lands, or thrown into the Furrows. Others pay ac- 

cording to the Shock as theſe Sheaves are collected and ſet up together _ 

in a Heap. Others do not ſet out their Tithes in the Field, but in their + Tide, ot 

own Barns: And others carry the Tithes Home to the Parſon's Barn f. fun. 
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So that in theſe and the Lke Caſes there cannot be one uniform Demand 
ot Pithes, or (at leaſt) the ſame manner of rendring P'ithes cannot by 
obſerv'd in all Viaces,tho there be an Unitormity in this refpect, 7/2, thut 


* 


22-4: the Venth ſhould be paid entire without any Diminution *, 
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But it has been a Queſtion among the Cu, Whether the Parſon 
of a Pariſh can compound with his Pariihioners in fuch a manner as (per- 
haps) to receive lets than the Penth in refpect of Fith:? And it ſeems 
by the Canom-Law that he cannot. For tho ſuch a Compoſition among 
Clergymen is binding and well enough according to that l.aw +; yet 
" b:tween a Layman and a Clergyman it is in no wiſe valide, according to 
the Doctrine of fome Men, without the Pope s Authority: But (I think) 
the Biſhop's Confent is {ulncient to citablith fuch a Compoſition even by 
the Canon-Law itſolf ; and Ho/ticnfrs agrees with me in this Opinion *. 
Tor by the ext of the Law quoted in the Margin it appears, that a 
Compoſition touching "T:thes may intervene between a Jayman and a 
Clergyman, 2/8. that ſomething ſhould be Yearly paid in lieu thereof, 
. eſpecially for {mall Jithes as 7% Ananias obſerves . But tho Laymen 
may law-ully compound for a paſt Subſtraction of "Tithes : Yet for a 
Nonpayment of them hereafter a Compoſition made with Laymen is not 
valid without the Judge's Authority ; nor does Cuſtom, nor Preſcription 
„aid a Layman either to retain or to preſcribe tothe receiving of Tithes“. 
Our Provincial Conſtitution allows of a Compoſition; % Parochiant 
competentem fecerint Redemptionem pro talibus aecimis, ſays the Text, 
without making any Diſtinction between great and ſmall 'Iithes ; nay (I 
think) it includes the greater Tithes under the Words Taliliis Decimis, 
as may be ſeen from the Conſtitution itſelf , tho the Gloſs thereon is 
otherwiſe : But if a Parſon would bind his Succeilor by ſuch a Com- 
poſition, he mult then have the Patron and Biſhop's Conſent hereunto. 

It has been already remember'd. that Cuſtom ſometimes obtains in the 
Payment of Tithes “: But a Cuſtom for Non-payment, or for paying 
leſs than the Tenth 1s not valid, according to [inocentizs and Compy- 


la c. 42x. ella f. But this admits of a Diltinetion (fay the Canmiſts), For 
30. 16. tho in real Tithes ſuch a Cuſtom of paying leſs docs not avail ; yet 


i 
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in Perſonal Tithes it is good enough: And thus Jithes are again 
divided into Real and Perſonal Tithes according to the Conomi/*s. 
But (I think) this Diilinction no wiſe differs from that of Predial and 
: Perſonal "VTithes : I herefore I ſhall here rather chuſe to divide them 
into great and {mall Tithes, as they are commonly called with us. | 

Jloſtienſis obſerves , that in Fg/and ſmall Tithes confiſt in Wool, 
Milk, Cheeſe, Lambs, Gc. For theſe Tithes do even conſiſt j7z2 part 
Animalium, as Chicken, and the like are. The Pithes of the Fruits 
of Trees, S eds and Garden-Herbs are reckoned among ſmall 'Tithes, 
and ſo are Millet, Mint, Rue and Cuminin, according to what is ſaid 
in St. Luke's Goſpel +, Vo unto you Phariſees ; for yce tirhe Mint and 
Rue, and all munner of Herbs, &c. 'Vithe of Honey and Wax are alſo 
reckon'd among ſmall Tithes; and ſo are Eggs. But what is here ſaid 
of paying 'Tith2 ot Cheeſe in its Seafon, is to be underſtood when the 
Milk, of which the Cheeſe is made, has not been already tithed ; for 
otherwiſe it would follow from hence, that "Tithe would be paid twict 
g. of the ſame Fruit, which ought not to be“: For it a Perſon ſhall firſt pay 
"Tithe of Milk, and afterwards make Cheeſe of the other nine Parts, 
the Cheeſe ſhall not be tithed ; but it he ſhall fell Cheeſe of this 
Kid, the Seller ſhail pay a Perſonal Pithe out of the Gain and Profit 


30. 28, Winch he makes of ſuch Chueſe fold, where Perſonal "Tithes arc paid f. 


in Autumn and Winter, when Cheeſe is not uſually made, Tithe hal] 
8 | UT 
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be paid of the Milk of Cows, Sheep and Goats. Some Perſons do 
not pay Tithes of Ducks and Chicken, becauſe they pay Tithe of 
Eggs: But in ſome Places it is Cuſtomary to pay Tithes both of Eggs 
and Chicken. 1 5 
Among Predial Tithes we may reckon Coppice-Wood, in Latin cal- 
led Syſva Cædua, which ought to be demanded, after tis cut, of the 
Proprietor of the Coppice, and not of the Buyer or Purchaſer thereof: 
For the Provincial Conſtitution f rather ſpeaks of the Poſſeſſors of ſuch + 1indv. U. 
Copices themſelves, wherein ſuch Wood or Fewel is cut down, than of 1" 6. 6. 3. 
the Poſſeſſors of ſuch Wood or Fewel after 'tis cut. But if ſuch Wood 
ſhall be conſum'd in the Houſe for the Maintenance of Husbandry, no 
Tithe ſhall be paid thereof; becauſe the Parſon has wberiores decimas. | | 
Furzes pay a Predial Tithe, unleſs the Owner of the Soyl can be dif- 
charged by Cuſtom, upon Payment of Tithe Milk, or Calves of ſuch 
Cows which are depaſtur'd on that Ground where the Furzes grow. 
Tho Graſs pays Predial Tithe ; yet, if 'tis cut and carry'd to feed the 
Owner's Plough-Cattle, before 'tis made into Hay, not having ſufficient 
otherwiſe to keep them, no Tithe ought to be paid for it“; tho' the Reh. at 
Gloſs on the Provincial Conſtitution declares otherwiſe f. Where the Cu- p. 645. 
ſtom is not to the contrary, the Pariſhioner ought to make the Graſs into !, 1 
Hay: But in many Places the Tenth Graſs-cock is ſet out, and in ſuch v. Ia. 
Caſe the Parſon may, de jure, make it into Hay upon the Land where 
it grew, without alledging a Cuſtom for it f. A Preſcription to pay , jp, a1, 
the Tenth Acre of Graſs ſtanding in licu of all Tithe Hay, is good. b 64z. 
Hay pays a Predial Tithe as well in Orchards as in Meadows; but no || bid. p.648. 
Tithes hall be paid for that which grows on Head-lands, where the 
Plough-Cattle can have only room to turn : But then there muſt a Cuſtom 
be alledged to pay it, and the Party muſt aver, that the Head-land is on- | 
ly large enough to turn the Plough on it. + And if once Tithes are bi“ 646. 
paid for Hay, no Tithe ſhall be paid for the after-Paſture of the ſame 
Land, in the ſame Lear. As to the Manner of tithing it, the Cu- 7 - 
ſtom of the Place is to be regarded: For, in moſt Places, the Tenth “ 
Cock is ſet out after tis made into Hay, but where there is no Cu- 
ſtom, the Tenth Graſs-cock may be ſet out . And, therefore, tho' the | 1vid.p.c44, 
Tithes ef Graſs ought, of Right, to be made into Hay; yet a whole 
Pariſh may preſcribe to pay the Tithe in Graſs-cocks before tis tedded, 
and this without any Conſideration given to the Parſon k. But if tis 1b. 647. 
ſuggeſted, that the Owners of the Land have, Time out of Mind, found 
Straw to thatch the Body of the Church, and have therefore been dif- 
charged of all Tithes of Hay, this is not good, for the Parſon has no 
Benefit by it, becauſe the Pariſhioners are to repair the Church.“ If ce 111, 
there is a Modus for the Tithe of Hay, and the Meadow is converted!“ “ 
into Tillage, the Parſon ſhall have the 'Tithe Corn; but when the | 
Lands are again converted to Meadow, the Modus {hall revive. f So in f Codb.Rep. 
Conſideration that the Parſon and his Predeceſſors had, Time out of > 4. 
Mind, been ſeiz d of a Meadow in the Pariſh, the People ſhall, in ſuch 
a Caſc, be diſcharged of all Tithe Hay; for it ſhall be intended, that 
the Meadow was originally given to the Church, in diſcharge of the 
Tithes of the Pariſh ||: But 'tis not a good Modus, that in Conſideration || Roll pt. 
he had ſpent all his Hay in feeding Plough-cattle, that the Pariſhioner ” F. 949: 
ſhould be diſcharged of Tithe ay of Po IE EE 
Hemp pays a Predial Tithe, an becauſe there are various ways o Ss 
tithing it, thereby by a late AR of Parliament f, a conſtant yearly Sum 1 
of five Shillings per Acre ſhall be paid for Hemp-land before tis car- 
ry'd off the Ground, and ſo in Proportion. Hops alſo pays a Predial 
| [KKKKKK] Tithe ; 
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Tithe ; but the manner of tithing them is likewiſe various, according to 
the Cuſtom of the Place: And of this Opinion was Judge Tzwi/dcr, who 


lived in Kent, and affirmed they might be tithed by the Hills, by the 


* Rep. p. 77. 
Sid. Rep. 283. 
Abr. p. 144. 


* Fid. Rep. 
p. 443. 


Pole, or by the Buſhel; and if ſo, then the tenth Part may be ſet out 
before they are dried; and this agrees with the Caſe reported by Hut- 
ton *. But Rolls tells us, they ought not to be tithed before they are 
dried ef; and this ſeems to be the better Opinion. But a Preſcription 
cannot be ſuggeſted Time out of Time to pay a Modus for Tithe Hops, 

2c:iuſe they were not known in England till Queen Elizabeth s time, 
being then firſt brought out of Holland, tho Beer is mention'd in à Sta- 
tute of Henry the IVth; and therefore a Prohibition was granted to 
the Eceleſiaſtical Court to ſtay a Suit there commenc'd by a Vicar on 
a Suggeſtion *, That they had paid for all Tithe-Hops, ſo much an 
Acre to the Parſon Time out of Mind; becauſe there could be no ſuch 
Compoſition Time out of Mind for the Reaſons aforeſaid: But the 
Court ſaid, That perhaps the Vicaridge was Endow'd Time immemo- 


rial of ſmall Tithes, of which Nature Hops are: And then a Preſcrip- 
tion of paying a Modus to the Parſon ſhall not take them from the 


+} Vent. Rep. 
pt. 1. Pp. 61. 


Crok. 430. 
2. Crok. 575. 
1. Koll. Rep. 
62. 


„I Roll. Abr. 
P. 647. 


1 Lib. z. 
Tit.” . . . 


Vicar; for it ſhall be taken to have commenced ſince the Endow- 
ment f. ; | 8 

I come in the next Place, to ſpeak of Tithes in reſpect to Cattle: 
Now thoſe which are bred for the Plough and Cart, pay no Tithe for 
their Paſture, becauſe the Parſon has the Benefit of the Labour of 
Plough-cattle by tilling the Ground; and Tithe-milk for ſuch as are 
bred for the Pail : But in the firſt Caſe it cannot be alledged, that the 
Cattle were uſed to Manure the Ground in that very Pariſh ||. If ſuch 
Cattle are bred or bought to ſell again, and accordingly are ſold be- 
fore they are uſed, Tithes ſhall be paid for them: But not if they are 
killed and ſpent in the Houſe. If ſuch Cattle are paſt their Labour, and 
the Cows are Barren, and afterwards fatted in order to ſell, they ſhall 
pay Tithes during the time of their fatting ; for the Reaſon of the Diſ- 
charge ceaſeth . If a Man ſows his Land to feed his Horſes uſed for 
Tillage, there ſhall be no Tithe paid for ſuch Paſture ; but if he keeps 
Horſes thereon to ſell, and accordingly ſells them, he ſhall pay Tithes. 
Cattle feeding on large Waſtes, not known to be in any particular Pa- 
riſh, thall pay Tithes to the Parſon of that Pariſh where the Owner 
lives; and f fed in ſeveral Pariſhes, they ſhall pay Tithes pro Rata 
temporis, To as they continue above a Month, or Thirty Days in each. 
Pariſh. For there being heretofore, great Diſputes between the Re- 
ctors of Pariſhes, about the Tithes and Agiſtment of Cattle, on Account 
of removing them to depaſture in ſeveral Pariſhes at different Sea- 
ſons of the Year ; it was therefore Enacted by a Provincial Conſtitution 
in Lindwood tf. That the Tithes of Sheep ſhall intirely belong to him, 
in whoſe Pariſh or Territory they ſhall feed, from Shearing-time to the 
Eleventh of November, being couchant there for the whole time ; but 


ſhall be only due pro Ratd, if they depaſture there but part of the 


j] 11th, Nov, 


time. But if they are fed in one Pariſh, and are couchant or folded in 
another, then the Tithe (according to this Conſtitution) ought to be 
equally divided between the two Parſons. But the Tithes of other Ani- 
mals ſhall be paid according to the Place and Time, where they fall 
and are bred. But if Sheep, after St. Martin's Day ||, ſhall be drove 
to other Paſtures, and be fed till Shearing-time in one, or in ſeveral 
Pariſhes, then the Paſturage of them ſhall be rated according to the 
Number of Sheep, and the Tithes ſhall be demanded of the Owners of 
them, according to the Rate of their Paſturage. Lambs, Calves 


Colts, 
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Colts and the like, paying Tithe, ſhall be particularly, or in Propor- 

tion, tithed with a Reſpect had to the ſeveral Places, where they arc 
engendred, do fall and are bred ; and according to the time they con- 

tinue therein, The Tenth Calf is due to the Parſon when dis weaned *, Jen in 
and he is not bound to take it before; but if the Number of Calves docs * 35” 
not come up to ten in one Year, the Parſon cannot have Tithes in Kind for 

that Year, without a ſpecial Cuſtom, but may take it ſo in the next 

Year f, accounting both Years together; or tithe pro Raid, if there I ind. lib. 3. 
be any Cuſtom for it. But tis a good Modus to pay one CH ile 146 <5 
has ſeven in one Year; and if under ſeven, then an Half-penny for eve- "4 
ry Calf for the Tithes of all Calves in that Year ; and if he ſells a Calf, 

then to pay a Tenth of the Value. Lambs pay a mixt Tithe, but that 

Payment is uſually guided by Cuſtom. If a Pariſhioner has {ix Lambs 

or under, he ſhall pay an Half-penny for every Lamb; and if he has a- 

bove that Number, then to pay one Lamb is a good Cuſtom when fuch 

Lamb is weaned ||. A Preſcription to pay an Halt-penny for every Lamb | Roll. Ab: 
which he ſhall ſell before May-day, without any other 'Tithe for them ON. 
and he ſells them all before Mayday, this is not good, becauſe 'tis a 
meer Fraud *. They are called Lambs till they come to be one Year «* Lind If, 
of Age 4: But in this Reſpect, the Cuſtom of every Place is to be con- +1 ir 
ſidered ; for in ſome Places they are deem'd as Sheep, when they come „ 4 
to be ſhorn ||. What I have ſaid of Lambs, may likewiſe be underſtos] all. abr. 
of Kids, for they are alſo in fruttu Animalinm *. | „ 65%. 

I proceed in the next Place, to diſcourſe of Tithes for Fiſh: Ang 7253560 
here I ſhall conſider the Method of paying thereof: And 'tis uſually » . Cs 
ſaid, that Fiſh taken in the Sea are not titheable Ze Jure, becauſe they 65: 7: 
are not only fere Natures, but the Sea is not 2 in any Pariſh : J. 2. 1.3 
But if that be a good Reaſon, then they ſhould pay Tithes when caught 
in a River, becauſe moſt Rivers are in ſome Pariſh, and yet Fiſh ca ught, 
in a common River pay no Tithes ||. "Tis true, the Court was divided || Grote, Car. 
upon this Point in the Ninth of King Charles ; but yet they granted a p. 33% 
Prohibition to, try the Right. But Tithes may be paid by Cuſtom for 
Fiſh taken in the Sea and in Rivers; and in ſome Places of Corse], 
they pay Tithes of Fiſh caught in the Sea to the Parſon of that Pariſh 
wherein they are landed: And ſo at Yarmonth, Pry pay Tithes for 


clos d, but is a Place where Fiſh may paſs from one Pariſh to another; rieren, 
as in a publick River, they (hall be paid as Tithe to that Church where Aru. 
the Fiſher-man hears Divine Service, and receives the holy Sacraments f. {linde.1.: 
And this is true, where a Foreign Pariſhioner has the Liberty of Viſh- ir. 3.16.c.; 
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Beaſts and Birds which are feræ Nature, are not titheable of common 
Dd in o. 6. Ri8ht, tho' they may become ſo by Cuſtom f: But Rabbits in a Warren, 
x.3-2% and Pidgeons in a Dove-houſe are not properly fere Nature, becauſe 
they are kept under Cuſtody, and by that Means are reduced to be the 
Property of particular Perſons. Pidgeons and Rabbits ought to pay 
Tithes de Jure if they are ſold, but not if they are ſpent in the Owner's 


led. Rep, Houſe * + And the Reaſon is, becauſe they are a Proviſion to ſupport 


p. 147: him in his Labour about other Affairs, for which the Parſon may have 
+ Roll. Rep: 1 ithes f: But this ſeems to be a weak Reaſon, becauſe in Tithing, the 
p. 2: Nature of the Thing is to be conſider'd, and not where it is ſpent, Now 


if the Place where Pidgeons or Rabbits are ſpent, would make them not 
titheable, when in their own Nature they ought to pay Tithes, then Corn, 
Pigs and Calves, &c, ſpent in the Owner's Houſe, ſtand on the ſame Bottom, 
and no Tithes wou'd be paid for them. which would be of miſchievous Con- 
ſequence to the Clergy, if this Reaſon were allow'd to be Law. But if 
Partridges and Pheaſants are kept in a Wood inclos'd, and their Wings 
are cut ſo as they cannot fly out, and they lay Eggs and hatch young 
ones, no Tithes iball be paid for them, becauſe, tho under a Reſtraint, 
yet they are feræ Nature, and are not reclaimd ; for if their Wings were 
not clipt, they wou'd fly out of the Incloſ.re. In reſpe& of young Swans 
taken out of the Neſt, I think, a Predial "Tithe ought to be paid (for ſo 
'tis termed) becauſe they are hatcht in a certain Place, and are taken 
out from thence: But I ſhould bs of another Opinion, if Swans were 
taken flying from an uncertain Place, as has been already ſaid of Fiſhes 
ir ſuper v. paſſing 8 one Place to another. Domeſtick Fowl pay Tithe of Eggs 
4c5to ma. or Chicken in their ſeveral Kinds; but where they pay Tithe of Eggs, 
there ſhall be no Tithes paid of Chicken: But in ſome Places tis cuſto- 
mary to pay Tithes both of Eggs and Chicken (as aforeſaid.) | 
„x. z. 30.20. Fruit of Trees, as Apples, Pears, Plums, &c. pay a Predial Tithe *, 
t 2&3, E.6. 25 ſoon as gather'd ; and an Action will lie upon the Statute + for Sub- 
c. 13. ſtracting ſuch Tithes, or for not ſetting them out. Maſt of Oak or Beech, 
in Latin calld Pannagium, ought to be paid according to the Tenth 
of its Value, if the ſame be gi / en to be eaten by Hogs; but if Sold, then 
5 the tenth Penny is due for Tithes . Fax pays a Predial Tithe like 
1 8 Hemp, and 'tis reckon'd among ſmall Tithes: And fo does Saffron, which 
v. { enden, is alſo accounted among ſmall Tithes. Therefore, tho' 'tis Enacted by 
tur. the Statute of Fdward the Vith. That Tithes ſpall be paid as uſual for 
Forty Years laſt paſt before the making that Act; yet if Corn has been 
ſown in a Ficld for Forty Years, and the Parſon had the 'Tithes, and 
the Field ſhould afterwards be ſowed with Saffron, the Vicar (ball in 
* Crok. Elis. ſuch a Caſe have the Tithes “. Corn pays a Predial Tithe, and ought 


vs oven. of Common Right, to be cut down by the Owner, and prepar'd for the 


Moor Rep. Parſon to carry away ; and it mult be tithed by the Tenth Cock, Sheave 


909. or Shock; and if the Pariltioner refuſes to do it, the Parſon may ſue 
him in the Spiritual Court, but it mult be ſpecially for not ſetting it out 
+ LarchRep, in Cocks, Cc. and not generally for not ſetting out the Tithes f. But the 


125.Sid.Rep. Pariſhioner is not bound to put the Parſon's Sheaves into Shocks, unleſs 


183, it be by Cuſtom. If he does not ſet out his Tithes, he is liable to be 
SF a ſued in an Action of Debt, upon the Hatute for treble Damages; 
£13. _ and if he ſets them out and afterwards carries them away, the like A- 


ction may be brought againſt him, becauſe the ſetting out, was with a 
fraudulent Deſign to cheat the Parſon. But tho' tis clear that an Action of 
Treſpaſs lies againſt him; or elſe he may be ſued in the Spiritual Court, 
as was always practis d 'till this Statute : Yet if a Stranger takes them 
away, hc muſt be ſu'd in an Action of Treſpaſs at the Gommon-Laz. 


A 
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A Preſcription to pay tne Parſon the tenth Sheave as i7 falle ont, or 
tentn SWATH is not good 155 But a Preſeription to be diſcharged of * 1. Roll. 
I ithes in that Year whercin the Field was fallow, in Conlideration he Ab. 643. 
had ſet the Sheaves into Shocks, when the Field was ſowed, is good 
and valid f. Fallow Ground pays no Tithes for the Paſture in that Year + 1. Rall, 
in which it lies tallow, unleſs it remains beyond the Courſe of Husban- Ab. 649. 
dry; for it makes the Land more fruitful the third Year f. * i; Kolls 

The Cano-Lo ſays, that Tithes ought to be paid of the Profits of Ab. 642. 
Wind-mills and Water-mills f: But as there are various Sorts of Mills, fo x. 3 30. 
the Tithes of them are different. As for Inſtance, the Tithe of Corn- & 23. 
mills are Predial ; but the PTithe of Fulling or Paper-mills arc Perfonal, 
even according to our Law y. For there are ſeveral Sorts of Mills, as i. Rafe 
Copper, Corn, Fulling, Iron, Lead, Paper, Plate, Powder, Rape, Sate, Ab. 656. 
Stamping and Tin Mills: And of theſe only Corn Mills pay 'Vithes in 
Kind as Mills, which is the tenth 'Foll-diſh, and Corn-Mills built be— 
fore the Statute + of Edward the Second are Titho-free. Therefore, 
where a Suit is brought for 'Fithes of an ancient Mill, the Defendant * “ 
mult ſuggeſt that the Mill is very ancient. and has never paid Tithes; 
and he muſt make Oath of the "I'ruth of this Suggeſtion : For all new | 
Mills pay Tithes*. It a Corn Mill ſhould be built on any Land diſ- >. Crob. b. 
charged of Tithes by any Modus, the Mill ſhall likewiſe be diſcharged 42%. 
thereof f. But this Caſe ſeems to be unreaſonable ; and, therefore, tis 
not Law: For the Profits of Lands, and of ſome Mill, are of different at. 42. 
Natures, the one paying a Predial, and other a Perſo al "Tithe ; and 
ſo they are charged not in reſpect of their real Value as Lands arc, but 
in reſpect to the Labour of Men. And therefore all Mills except Corn- 

Mills pay Tithes not as Mills, tor they are only Engines of ſeveral Oc- 

cupations, and the Perſons uſing them pay Perſonal 'T'ithes i! they have 

been paid for forty Years next before the Act of Edward the S i). 
But Corn-Mills pay a Predial Tithe, as aforcſaid. If a Modus of Six -. Croke. ng 
Shillings and Eight Pence is paid for the TJithe of an ancient Corn- 5 3 
Mill, and the Mill-ſtream ſhould change its Courſe by Accident, and ban, 
not by the Act of the Party, and the Owner pulls down his Mill. and 
rebuilds it to the Stream, the Modus ſhall ſtill continue: But if he had 
diverted the Stream himſelf, and then rebuilt the Mill to it, he ought to 
pay as for a new Mill “. 

Wood likewiſe pays a Predial 'Tithe, and ſometimes 'cis reckon'd 7 
minores decimas: As tor Inſtance, if a Vicaridge be endowed with 
ſmall Tithes, and the Vicar always had the J'ithe of Wood, in ſuch a 
Caſe it ſhall be deem'd a ſmall Tithe; but 'tis generally elteem'd to be 
a great Tithe, But tis not titheable, if ſpent in the Owner's Houſe, 
tho' it may be ſo by Cuſtom ; for 'tis not diſcharg'd by the Law t. Yet | Crok. Car. 
if the Defendant ſuggeſts, that it was burnt in his Dwelling-Houſe, by # 1 
Reaſon whereof the Parſon had zberiores decimas, this is good 4, Nor 1 ae 
ought Tithes to be paid for it, when tis uſed for Fencing of Corn or Vent. Rep. 
Hedging; nor when 'tis cut and burnt for making of Bricks to ropair or!!!“ 
enlarge the Owner's Houſe. But then ſuch Enlargement mult be not 
only for his Pleaſure, nor more than is neceſlary lor the Habitation of 
his Family: For if 'tis not ſo alledgd in the Suggeſtion, it will be 
difficult to get a Prohibition ; becauſe a general Suggeſtion that the 
Wood was burnt in making Bricks for the enlargement. of his Houſe 
would be ſo inconvenient, that it might deprive the Parſon of his Pithes, 
ſince the Perſon might build a Palace ||, If Wood-Grounds have like— 8 1 
wiſe, Timber-Trees growing on them; and conſiſt for the moit Part old SIND 
ſuch Trees, only ſome ſmall Buſhes and Underwoods intermixt, the Trees. 
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ſhall privilege the whole: But if ſuch Trees grow Spar/im, and the Un- 
derwood is the greateſt Part, then it mult pay Tithe for the whole: 
"is to be obferv'd, that Wood is only titheable by Cuſtom or a Provin- 
cia! Conſtitution “; for till Archbiſhop Srarjford made a Canon that it 
{noald pay 1 ithes, before it paid none: And as it was titheable by Cu- 
ſtom, ſo it may be exempted from the Payment ot Tithes : For Pre- 
ſcriptions are allow'd m Nou-decimando for Wood in the Veld of Kent 
and „Mx; but ſuch a Preſeription was never allow'd for Corn, becauſe 
that pays Tithes de 7ure. A Cuſtom that the Parſon has enjoy d ſuch a 
Wood Parcel of the Mannor, (5c. in Satisfaction of all J'ithe-Wood within 
that Pariſh, is, good r. So a Preſcription to pay the tenth Acre ſtanding, is 
2 good Preſcription. La#ly, the manner of tithing Wood is by the Pole or 
Perch, or by the tenth Faggot or Billet, according to the Cuſtom of the 
Place; and all Underwood commonly in 2777 called Heu Cadun, which 
being under twenty Years Growth, and being cut renews from the ſame 
Stock or Root. pays a Predial 'Vithe, except, as before excepted. But 
Rolls fays, thit Tithe ſhall be paid of Beeches, Hazle, Willows, Holly, 
Alder, Maple and Birches, even after twenty Years; becauſe they are 
not Pimber. But in ſome Countries where Timber is ſcarce Beech is uſed 
kor Building; and fo we are told 'tis in Buckinghamibire: And in ſuch 
Caſe, if above twenty Years Growth, tis privileged by the Statute of . 
| T:dward the Third. But 'tis Necel:ty, and not the Nature ol the 
Pree which makes it Jimber; for wherever other '] imber may be had 
there Beech is not uſd for Building, and ſo becomes titheable. Cherry- 
Trees in NnctinghomVire have aiſo been adjudg'd Timber, and there- 
fore "['ithe-'ree. "Tho' under the Appellation of the Word Lignum, in 
1 general Senſe, we may reckon all Trees cut and fell'd ||; yet properly 
ſpeaking this \. ord does not denote Timber or Materials for Building or 
Repairs, but only ſuch as is fit for Fewel or Burning: But touching 
this Matter, according to the Law juſt now quoted we ought to conſider 
the Culiom of the Country, 278. What is included under the Word 
Ligne m the Canon. Bartels obſerves, that Trees bearing Fruits 
are not reckon'd among Coppice-Wood. It has been agreed, that if a 
Mun cuts Trees for Houſebcot, Hedgeboot, Cartboot, Ploughboot and 
Fireboot, "Lithes ſhall not be paid of them. Lops of Trees above 
twenty Years Growth pay no Tithes; for the Branch is privileg'd as 
well as the Body of the Tree“: And fo. 'tis if the Tree was not pri- 
vil-ged at firſt lopping ; yet if tis afterwards lopp'd, no Tithe ſhall be 
paid f. And tis the ſame "Thing if the Tree becomes rotten, and only fit 
for the Fire, becauſe it was once privileged + ; but Croke, who reports 
the ſame Caſe, ſays the Court was divided in their Opinion ||, 

Jl gol pays a Predial "Tithe ; and in Proportion to the time the Shee 
arc in the Pariſh : As for Inſtance, if forty Sheep yield eighty Pounds 
of Wool, and are depaſtur'd in one Pariſh tor a whole Year, the Parſon 
ſhall have eight Pounds of Wool; and conſequently but four if fed 
there only for half a Year, and ſo two Pounds lor three Months, and 
but the tenth of the tweltth Part of the Wool it they are fed there 
for one Month and no longer *. And 'tis to be obſerv'd, that the 
Tithe-Wool ought to be paidon the Dayof ſhearing the Sheep f. There 
are ſeveral Preſcriptions relating to Tithe-Wool; as when there are 
only ſix Fleeces of Wool, then the Parſon ſhall have only a Half- 
penny for each Flevce according to Lindeood +; but if there are ſe- 
ven, then he ſhall have the ſeventh Fleece, paying back the Half— 
pence ; or elſe wait for the ſeventh till another Year. Again, if a Man 
has under ten Fleeces, then to pay a Penny for each Fleece; andif 


more 
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moro then to pay the tenth Part fine cu tai of the Parſon: ut | 
this feems to be an umafonable Prefeription, Nor is it a good AMA 
to pay the tenth Pound ot Wool for 'Fith-s; if he does not thew that he 
1: to pay lomething tor 'Fithe, it under ten bound; becauſe otherwiſe; 


as to What is under ten Pound, is a Modus In nun decimmido *. But "tis RA Ab. 


a good Mods, that in confideration he did wind the Wool into a Fleece, b. 645: 
to be diſcharg'd of Neck-Wool ſhorn from the Neck of the Sheep a 
Fortnight before and after Michaclmas ; becauſe 'tis plain fuch Shearing 
could not be for the Gain of the Wool alone, but to preſerve the Sheep 


trom Vermin f. So a Suggeſtion to pay the tenth Part of Wool the tic Rolls Ab. 


Shcep he had before Lady Day, and which he ſheared or fold, and that . 

it was to be in Satisfaction Fa the Ii of ſuch Sheep as ſhould be 

brought into the Pariſh after Lady-Day, is good j. So 'tis a good AMA | Ibid. 

that in Conkideration that a Pariſhioner has 'ime out of Mind paid 

'Vithe- Wool of all the Sheep at the Shearing, as well as thoſe which he 

bought but two Days before the Shearing, as thoſe that were kept all 

the Year in the Parith, he ſhould be diſcharged of the 'VFithes of thoſe he 

(ould fell but two Days before the Shcaring ||. If Sheep dye of the Rot, id. 648- 

the Voolk is not titheable but by Cuſtom. So likewiſe it killed and 

{pent in the Owner's Houſe, the Skins are not titheable, but the Wool 

is: But it the Wool has not paid Tithe, Tithes ought to be paid of 

Wool-teils, Under the Word Lana in the Canon is comprehended the 

Down of Geeſe, the Fur of Hares and Rabbits, and the Shearings of 

Goa:s, as well as thoſe of Sheep. | | | 
According to Speculator the Perſon to whom Tithes are due, may for- 

bid the Owner of the Eitate either to collect or carry away the Fruits 

thereof till ſuch time the Pithes arc ſet out either in the Preſence of 

the Perſon to whom they are due, or elſe in the Preſence of his Agent 

or Servant, it he be afraid of being defrauded: And thus, according to 

Anfrerins, it has been adjudg'd in the Parliament of T houlorſe in France. 


And Hobart tells us *, that a Cuſtom for Pariſhioners to pay their Pithes * Hob. Rep. 


without the View of the Parſon is not good; for no Man may be his b. 10, 
own Judge and Divider: And, therefore, for a Parithioner who is in 
the Nature of an Adverſary to the Parſon in this Caſe, to ſet forth a 
Part for the 'Venth (which he affirms to be juſt) is to give himſelf the 
meer Power of 'I'ithing as he pleaſes. And a Preſcription would be al- 
together as reaſonable to ſay, that he might ſet out what 'the he 
pleaſed, It is a weak Anſwer hereunto to ſay that if it be not a juſt 'I'cmth 
he may refute it, and ſuc for his Due. For, I, he has no Nivans to 
be aſſur d whether it be a juſt 'Tenth or not; and ſo his Suit may be Cauſe- 
lefs, and he may be ſure it will be fruitleſs. But the Law was not pro- 
vided to engender, but to prevent Suits ; and therefore provides thut 
Things be done by indifferent Methods and Perſons, that there be no Suſ- 
picion of indirect dealing. "Touching this Matter we meet with two F- 


dicts or Conſtitutions of Francis the Firſt King of France, in the firſt f. &.. 1545: 


ordaining, that no Owners or Occupiers of Lands do preſume to gather 
or carry away the Fruits of ſuch their Land out of the Fields, till they 
have paid their 'Fithes and Firſt-Fruits according to ancient Cuſtom : 
And hereby they are enjoynd to give Notice to all ſuch Perſons 
as have Right of Pirhes, touching the time of ſetting them forth, 
before they carry them away, under the Pain of forfeiting all Fruits 
thus ſubſtracted (the 'Venths and Pirſt-Fruits being firſt deducted) 
unleſs they have firſt agreed with the Perſons to whom they are due. 


And by the Second +, all Proprietors and Occupiers of Predial Eſtates, f . P. 1547- 


are forbid to cut or mow ſuch Fruits as pay Tithes, till they have gi- 
| voi 
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ven Notice in the Church of the Day and Time of cutting and mowing; 
the ſame, that the Perſon who has the Right of Tithes may be appriz'd 
thereof, and be preſent (if he pleaſes) either by himſelf or Agent, at 
the ſetting them out, under the Pain aforeſaid. 

I have already obſerv'd, that no one can be diſcharg'd from 'Tithes, tho 
he may be diſcharg d from the actual Payment of them! ; therefore, if a Per- 
ſon will diſcharge himſelf from a juſt Demand of them, he ought to ſhew 
and ſatisfy the Court, touching the Grounds of ſuch Diſcharge by ſome 
good Plea or other. Therefore, in contidering the ſeveral Ways whereb 
Porſons are exempted from the actual Payment of them, I (hall firſt conſi- 
der the Perſons capable ot them, and next the Means how they came to be 
ſo. Now the Perſons or Bodies capable of receiving them, are Fit, ſuch 
as are Spiritual: And, Secondly, By the Laws of England ſuch as are 
Temporal. Indeed, by the Canon Law, Lay-men are not capable. of re- 
ce:ving 'Tithes in reſpect of the Adminiſtration of Divine Worſhip, becauſe 
Tithe is a Right meerly Spiritual by that Law: But, according to 0 
choranns +, Lay- men may receive Tithes by Virtue of a Privilege, when 
they are paid (as the Canomiſts ſay) in Signum Dominii to the Lord of 
the Mannor by way of Acknowledgment, or as a Quit-Rent, and 
theſe were ſtiled Fendal Tithes. And thus tho' Lay-men were not 
capable of receiving Tithes in their own Right by the Laws of the 


- Church t, yet they might receive them by the Pope's Grant : But Spirt- 


tual Perfons do not only receive them in their owa Right, but are alſo 
actually priviledg'd and diſcharged from the Payment of them; as the 
Ciftercians, Templars and Hoſpitallers, were not bound to pay Tithes 
out of their Eſtates, which they held in their own Hands, and Ma- 
nur'd at their own proper Coſts kl. And here tis to be noted, that theſe 
priviledg'd Perſons, as they were Spiritual, had four extraordinary Ways 
of being diſcharged from the Payment of Tithes, g. Firſt, By ſome 
Papal Bull. Secondly, By real Compoſition. Thirdly, By Preſcription, 
and theſe were abſolute. And, Laſtly, By being of ſome religious Or- 
der, and that was Conditional, or limited ſo long as the Land-continu- 
ed in the Manurance of the Religious Perſons themſelves ; and theſe 
Orders were the Cifercians, Templars and Heſpitallers of Feruſalem, 
as aforeſaid. But Unity of Poſſeſſion of the Parſonage Appropriate, was 
antiently no Diſcharge of the Tithe; nor was it held ſo at the Com- 
mon Law. But this Practice began (as we are told) in the Norman 
Times; the Separation of Tithes from Churches being not known in 
England till then: For the Norman Nobility took little Notice of the 
Saxon Laws about Jithes; but finding Tithes paid out of the Lands 
within their Mannors, they thought tney did well enough, if they gave 


the whole Tithes, or ſuch a Portion and Share of them as they thought 


p. 31. 


l 


fit, to ſome Monaſtery, either abroad or at home. Milliam the Firſt, 
gave ſeveral Churches with their Tithes to Batrle- Abbey. Milliam Ru- 
fas added more ||, In the like manner, Henry the Firſt, gave to the 
Monaſtery of Reading ſeveral Churches; and Henry the Second gave 


more. Hugh, Farl of Cheſter, gave the Tithes of ſeveral Mannors to 


the Monaſtery of St. Verburgh, in the time of J/illiam the Firſt: And 
it were endleſs to give an Account of the Appropriations made by the 
Normans ; for the Monaſticon is full of them f. There is a Bull extant 
in the Collection of Pope Innocent's Epiſtles to exempt the Pramonſtra- 
tenſes from the Tithes of Lands in their own Hands; but this was 
granted in the firſt Year of Innocent the Third, ſome time before the 
Lateran Council, and they might enjoy the ſame Privileges with the G- 
fercians, if it could be prov'd that they were generally receiv'd, which has 
not yet been done. | Of 
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Of Vicars, Vicaridees, their Beginning, &C. 


HE Word Ficar, in-Latin, Vicarius, is a general Term, and 
comprehends every Perſon, qui vicem altcrins gerit *; and hence, * D. 50. 13. 
in the Civil Law, even a Servant may be faid to be a /jicar 4: But J lhall 5 
here ule it in the common Acceptation of the Cauon Law; and of theſe . 
kind of Vicars there are four forts in our Law-Books. [ir/t, There are 
ſome which are in Latin ſtiled Vicarii mercenarii *; and in this Senſe the * Joh. de 4 
ReQor's Con-Vicars, which he aſſumes and makes ule of for a Time only, Am. 
are called the ReQtor's temporal Vicars ; becauſe they are Conductitious Tir. 10. v. 
Perſons; and as they are only hired for a Seaſon, and may be aſſum'd Heanefun. 
without the Biſhop's Licence, the Rector may remove and part with | 
them at pleaſure, according to the Coz Law: And as fuch they may 
rightly adminiſter the Sacraments, and perform all other divine Offices in 
the place and ſtead of the Rectors i; for a good Rector, ſays that Law, | rn. 
ought to be attended with a Vicar ; and theſe are called in Lindwood by 18. Pill. ag. 
the Name of Sripendiary Prieſts and Capcllani Parochiales, as al- 
ready remembred. Yea, a perpetual Vicar of this kind, hereatter men— 
tion'd, may have a Temporal C Vicar to aid and aſſiſt him in his 
Office *: And this without the Biſhop's Licence, provided there be no * 7 Q+- 
Provincial or Synodal Conſtitution, which hinders and forbids the ſame. & 16. 
A Second fort of Vicars taken notice of in the Ce Law, are ſaid to 
be thoſe, which the Pope appoints for the Government of ſome certain 
Province; and theſe Vicars have as much Power as their Commiſſional 
Letters do import, and no more f. A third fort of Vicars are thoſe, 15 3 
which the Biſhop does by a general Commiſſion conſtitute and appoint in“ 
his Dioceſs for the diſpatch of Matters Spiritual relating to his Office; 
and theſe are ſaid ro have their Power from the Law * : But how and 3 8 
in what manner theſe Vicars-general in Spirituals differ from principal 3 
Officials, who hold the ſame Conſiſtory with the Biſhop himſelf 4; I t vi. 2. 5.3. 
have already related under the Title of Chancellors. But, in brief, 
the Principal Official has a general Cognizance of all Cauſes com- 
mitted to him throughout the Dioceſs; rho? he has not the Power of 
Inquiſition, Correction, Puniſhing of Exceſſes, or of Removing a 
Perſon from his Benefice, nor even of collating or giving Inſtitution 
to Benefices, unleſs theſe Matters are ſpecially granted to him by 
his Patent or Commiſſion: But a Vicar-general in Spirituals may do 
all the aforeſaid Acts by virtue of his Office, except collating or pi- 
ven Inſtitution unto Benetices|j. A fourth fort of Vicars, are called per- || vi. 1. 13. 
petnal Viears; and as they are appointed for Parochial Churches and the 2 & 3: 
Cure of Souls, they are inſtall'd, inſtituted, and intituled hereunto * : x. 1123 
And of theſe Perpetual Vicars is the Word, Ficar, in Propriety of Speech 

rightly predicated. And thus there are tour forts of Vicars, 2/8. Pey— 
pernal Vicars, which are conſtituted for Parochial Churches. 240, Tem- 
poral Vicars, which are much the ſame with our Curates as we now call 
them; and theſe are conſtituted for ſome particular Acts and Seaſons. 
And 34d, Some which are ſpecial, and not ad caram Animarum; and 
theſe are conſtituted for a certain Act, Place, or Article Þ And, laſtly, i Xx. 1. 28.3, 
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There are ſome which are called Vicarsgeneral, which are neither Per- 
petual, nor are they made ad cura, nor deputed to any certain Act or 
Article whatever, and ſuch are Vicars in the Biſhop's Courts. The firſt 
of theſe ſerve the Church Noi ue 3 in their own proper Name, 
and on their own Account. And the ſecond are ſuch as ſerve the Church 
„lieu Nomine, in the Name and on the Account of ſome other Perſon ; 


and have no Title or Inſtitution into the Benefice, as the former have, but 
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are Mercenary, Conductitious, and Removyeable at Pleaſure (as aforeſaid) 
unleſs they have the Biſhop's Licence, and the Parſon will not ſerve the 
Church himſelf. | 

Vicaridges, with Cure of Souls, had their firſt Riſe chiefly from the 
Appropriation of Churches *: For the ReQory being annex'd to ſome 
Religious Houſe, or Collegiate Church, the Cure was ſerved from thence 
for a while by ſome Member thereof, with a competent Allowance to 
ſubſiſt on, till ſuch Time as theſe Bodies of Men began to curtail their 
Chaplain's Maintenance, iſſuing out of the Revenues of the Benefice, 
and to apply it to their own luxurious way of Life; and then the poor 
Prieſt either begg'd for a Livelihood, or return'd to the greater Church 
or Monaſtery, and left his Flock to ſhift for themſelves. But as an 
AMuence of Wealth and other temporal Goods often diſtracts and draws 
ſome great Churchmen from the Duty of their Office committed to them; 
ſo Poverty renders others very unhappy in the Circumſtances of their 
Lives, and obliges them either to beg, or elſe to uſe mean Artitices to 
gain, perhaps, a bare Subſiſtence in the World: And, therefore, a new 
way was invented to ſupport theſe Hirelings, who were only temporal 
Vicars at firſt, whilſt the Monaſteries and greater Churches ſwallow'd 
the Profits of the Parochial Benefices; and that was by Maſſes, Prayers 
for the dead, and the like. And as theſe poor Vicars had no Property in 
themſelves, they entirely depended on the Alms and Good-will of others, 
and on their own Arts and Tricks of getting Money, to the great Diſhonour 
of their Houſes, and to the Diſparagement of the Clergy themſelves : 
And, therefore, a Law was introduced to make them perpetual by a Ti- 
tle and Inſtitution had into the Church it ſelf; and to give them an 
Allowance out of the Revenues of the Pariſh Church : and this was called 
rhe Vicar's Portion or Endowment; which was either ſettled at the 
time of founding the Vicaridge, or, at leaſt, before the Vicar receiv'd 


. Inſtirution into the Church itſelf #. And ſome obſerve; that, according 


to the antient Law, this Allocation or Aſſignation of an Income to the 
Vicar, ought to be firſt made by the Rector or Patron himſelf, and if he 
did not within {ix Months aſſign a competent or ſuitable Proviſion for 
the Vicar, the Biſhop might then do it by his own Authority at the Time 
of granting Inſtitution f. Bur Hoſtienfrs aſſures us, that this Aſſigna- 
tion of the Biſhop at the Time of Inſtitution was not practis'd in his 
Time, becauſe it the Preſentee be a fit Perſon, the Biſhop is bound to ad- 
mit him before the Term of {ix Months expires ; but then he might, after 
the Determination of a convenient Term, by him limited for this end to 
the Rector or Patron of the Church, aſſign the Vicar a ſufficient Portion, 
if ſuch Patron or Rector refus'd or neglected to do it *. This Endowment 
at firſt, generally conſiſted either in ſmall Tithes, or elſe in a certain 
Sum of jvioney to be paid out of the Profits of the Church +: And hence it 
is decreed * by an antient Conſtitution in Liudevood t, That a Revenue 
or Endowment of five Marks, at leaſt, ſhould be allotted to a Perpetual 
Vicar, unleſs, perchance, in thoſe Parts of J//ales, where Vicars are, 
by reaſon of the ſmallneſs of the Churches Income, content with a leſſer 
Stipend. And hereupon Lindevood || very well obſerves, that though 

a 
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a leſſer Sum than this ought not to be aſſign'd the Vicar (unlels as here- 
alter provided): yet it was lawful, and expedient too, in many Caſes to 
augment the ſame ; eſpecially, according to the riſe of Things in their 
Price and Value. And, therefore, S Ii, Archbiſhop ot C:mre;- 
bury, did afterwards * by another Provincial Conſtitution t, increate this , 3D. 1362 
Sum in reſpect of ſuch as had the Cure of Souls, yea, tho? they were 5 
only Temporal Vicars, 21S. Prieſts under Rectors or Parechinl 7 ier, aS. 23. c. 10. 
Lindwood calls them, who are the fame with our preſent Cur tes; and 
this Sum he extended to fix Marks. But at length the Value of all | Lind. 
Neceſſaries for human Subſiſtence growing dearer, under Archbiſhop i ug. 4. . 
Sudbury *, it was augmented even in reſpect of ſuch Temporal Vicars v. S 
unto eight Marks, or otherwiſe to four Marks cm Cibrrits tf, And 5 
this appears from their ſeveral Conſtitutions. And Linde there re: 4 Und“ 
marks, that if we conſider the Increaſe of Things in their Value in thoſe bb. 3. Tit, 
reſpective Times, this Augmentation from five to eight Marks was bur © ! 
a juſt and wiſe Inſtitution. . But yet, ſays he, theſe Parochial Prictts in 
ſeveral Places were not in his Time fatisfy*'d with ſuch Salary, but de- 
fired to have the ſame advanced to ten Marks, at leaſt. Bur if eight 
Marks in Lindwood's Days, which, according to the preſent Rate of 
Things, and Value of Money, is, as Helma very well obferves , || Pag. 183. 
ſomething upwards of 60/. in theſe Times, was not then thought a Achs. 
ſufficient Maintenance for a poor Vicar ; what will 20 J. or 3o/. be deem'd 
now, in reſpect of a poor Curate's Allowance, and but few Clergymen 
pay their Hirelings more than this laſt Sum ? 
But it will be anſwer'd hereunto, That in ſettling the Vicar's Allow- 
ance, great regard was then had to the Incumbrances, which the laws 
of the Church laid upon ſuch Benefices ; and theſe were various and ſeve— 
ral, ſome of which are faid to be Epiſcopal, and among theſe are 
reckon'd the Spnodaticum, Cathedraticun, the Fourth of all Tithings and 
Mortuaries, when they are due 1 and allo Procurations, the 
Charge of entertaining the Pope's Meſſengers, and the $b{tdinm Crrita- 
tivum, Gi. A Beneficiary will fay, perhaps, now, that theſe were 
heavy Duties upon the poor Vicar, which his Curate is not at preſent 
charg'd with. But is he not charg'd with Reſidence and other Acts of 
Duty; and, in ſome meaſure, Hoſpitality is expected from him, if he 
would live well with his Pariſhioners ? Bur Liudeꝛood turther frys, we 
ought not only to conſider the Sufficiency of a Benefice in point of the 
Revenues and Incumbrances, which hang over the ſame ; bur alſo the 
Competency thereof in reſpe& to the Perſons that ſerve it, as their 
Learning, Quality, and other Merits. But 7,;7dwood puts this Matter 
out of all doubt, ſaying, That the Vicar's Portion ought to be five Marks 
de claro, after all Charges and-Incumbrances are deducted ; becnrſe his 
Allowance onght to be ſuch, ſays he, as is ſufficient to ſupport himſelf 
and Family, not only in a narrow and penurions way of 1,iving, but as 
it becomes him and his Family: And with L.indwood, the Cann Law 
entirely agrees“, as well as the Interpreters thereon f. And F.irdevood Are. zi. 
likewiſe concludes, that the Vicar's Portion ought to be ſo ample, as that 1 8 155 
he may maintain himſelf and one, at leaſt, or more Pariſh Clerks, or e. * 
Clerks aſſiſtant, according to the Quality and Extent of the Pariſh, both 12: v. Con- 
n Meat and Apparel ||. —_— 5 4 
Sometimes the Endowment was expreſs'd, as at the Founding or Ap- Tir. 12. c. 2. 
propriating of Churches ; and at other Times it Was reſerv'd in the Bi. ?: 8 
ſhop's power to do it as he ſaw cauſe. But the Biſhops were either ſo ““ 
remiſs in thoſe Times, or the Monks ſo powerful at Rome, that the poor 
Vicars fared ſo hardly, that in Henry the IId's Time, Pope Alexander 
the 
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the IId. ſcat a Reprimand to the Biſhops for favouring theMonks tos 
much, and the ſecular Clergy too little“, (a ſtrange Thing in a Pope to 
do!): And, therefore, requir'd the Biſhops to take care that the Vicar 
had a competent Subſiſtence, ſo as to be able to bear the Burden of his 
Place, and to keep Hoſpitality. This Decretal was directed to the Bi- 
ſhop of Morceſter; for it ſeems ſo long lince the poor Vicars were hardly 
provided for. And yet there are ſeveral Forms of Appropriations made 
here by the Biſhops after the Conqueſt, wherein there is a twofold $a/oo; 
one for the Biſhop's Right, and another for a ſufficient Maintenance for 


the Curate, tho? the Church was appropriated ad communen uſum Mo- 


> Stiiling, 
k.ceclel. cal, 
vol. I. p. 201. 
NX. 3. 5. 10. 


. 


nachornum, as of Volſtau, Roger, and of Villiam in Henry the Ild's 
Time, when A/exarder the IN. lived; and of Malter de Grey, Hl. 
coe, Cc. But ic ſeems where a competent Subſiſtence had been de- 
creed, the Monks took the firſt opportunity to leſſen it, which occaſion'd 
another Hecretal in the Cann Law ||, wherein any ſuch Thing is for- 
bidden withour the Biſhop's Conſent. In other Places, they pleaded 
Cuitom for ir: And from thence came another Decree of the Laterar: 


Council *, to void all ſuch Cuſtoms, by whomſoever introduc'd, where 


there was not a competent Subliſtence for him that ſerv'd the Cure. The 
Monks were ſtill refractory in this Matter; and becauſe the Biſhops had 
power to recluſe any Perſon preſented by the Monks, unleſs they conſented 


to ſuch a reaſonable Allowance as the Biſhop thought fir f; they, therefore, 


grew fullen, and would not preſent: In which Caſe, another Decretal 
was made to give the Biſhop power to preſent il. And after all, Pope 
Clement the Vil reintorced the former Decretals, and enjoin'd the Dio- 
ceſans in the ſtricteſt manner, not to admit any Perſon preſcated to a 
Cure, where the Church was appropriated, unleſs ſufficient Allowance 
was made by the Biſhop's Conſent and Approbation, and all Cuſtoms and 
Privileges to the contrary are declar'd to be void x. But how far does 


this hold among us, ſince the Appropriations are become Lay-Fees, and 


the Biſhops Power is not mention'd in the Statute of Diſſolutions? To 
this I ſhall give a clear, tho? (perhaps) not a ſatisfactory Anſwer to all 
Perſons concern'd : For as Neceſſity and Power, ſo ſome Mens Intereſt 
and Reaſon live very near each other. 

Fir/t, The Statute of Diſſolution leaves all Matters of Right as to Per- 
ſons intercited juſt as they were before: For by the ſurrender, the King 


was to have the Monaſteries and Tithes in as ample a manner as the Ab- 


bots then had them in right of their Houſes, and in the ſame State and 
Condition as they then were, or of Right ought to have been + : And ſo Res 
tranfit cum (710 ozvere. But this is not all: For there is an expreſs Sanin 

of all Rights, Claims, Intereſts, &c. of all Perſons and Bodies Politick, 
do that it by the Law of England there was an Antecedeut Right in the 


Vicar to his Allowance, and in the Biſhop to aſſign it, tis not taken awa 


| 2. Rolls. 
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by this or any other Statute. 2%, By the Law of Euglaud, the Biſhop 
had a Right to provide a competent Maintenance for ſupplying the Cure 
upon an Appropriation: And we are told by an undoubted Authority, in 
point of Law, that this Matter was brought before the King's- Bench in 
the Cate of Therzburgh and Hithcot ||, The Vicar complain'd, that 
the Church was appropriated, and that he wanted a competent Mainte— 
nance; \W hereupona Prohibition was pray'd, but deny'd on this Reaſon, 278. 
That theIicar had Cauſe jor his Suit, and that the Ordinary might compel 
the lmpropriator to make a greater Allowance; becauſe in all Appropria- 
tions that Power was reſery'd to the Ordinary. And ſo in the Year-Books 
ts laid , {hat the Ordinary may increaſe or diminiſh the Vicar's Por- 
tive. zie, the Law of Hugluud, as to a competent Subſiſtence for 

Vicars 
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Vicars or Curates in appropriated Churches, is founded on very good Rea- 
ſon : For the Tithes were originally given for the Service of the Pariſh 


Church f, and not for the Uſe of Monaſteries. And, therefore, when Biſhops # X. 3. 30. 
grew negligent of the Parochial Clergy, and began to favour the Monks ?9 * 


for private ends to themſelves, there was a certain Portion of the Tithes 
{et apart from the Monaſtery; and, being given iz perpetuum to the 
Vicar for his Maintenance, this was called an Endowment expreſs, 
which was uſually made at the Time of appropriating any Church (as 
aforeſaid). This was a hard Point for the Monks to get over, ſince the 
Tithes were given for the Maintenance of the Clergy ; and fothey ought 
to go: But as the Monks were none of the Clergy, how came they to 
have a right to the Tithes ? ?Tis certain, that the State of the Clergy, 
and the Monaſtick State were different; and the Offices of the Clergy and 
of the Monks were inconſiſtent, if they held to their Rules: And, there- 
fore, ſurely the Monks ought not to have that Maintenance, which be- 
long'd to the ſecular Clergy for other Offices; ſince there is no Colour or 
Pretence for it, the Monks, by the Canons of the Church, being for- 
bidden to meddle in Parochial Offices of Preaching, Baptizing, Vift- 


ting the Sick, &c. *. So that it might bear a Queſtion in Law, whether a * 55 Diſt. 1. 
Monaſtery were capable of an Appropriation, ſince by the Eccleſiaſtical 15 Q.. + 


Law they are not an Eccleſiaſtical Body. | 

But the Remiſſneſs of the Biſhops was ſo great and ſcandalous in re- 
ſpe& of their Care of the poor Viear upon Appropriations, that tho? there 
were ſome Endowments of Vicaridges by 'Tithes in caſe of Appropria- 
tions, even before the ſeveral Statutes for endowing the ſame ; yet theſe 
Endowments were but very few, and ſcanty too, where the Endowment 
proceeded entirely from the Monaſtery: And, therefore, was the Statute 


of Richard the [1d made t, as I have before remembred under the Title 115 R. 2. 
of Appropriations. But one Statute was not enough, and, therefore, « 6. 
another was enacted in Hleury the IVth's Reign ||: For they eluded the |, H. 4.1 
former by appointing Vicars out of their own Body, but the latter Sta- 12. 


tute requires, That the Vicar ſhould be a ſecular Perſon, and made a ſpi- 
ritual Vicar; and have ſuch an Endowment as the Ordinary ſhould think 
fit, otherwiſe the Appropriation to be void. But theſe Statutes only re- 
garded Perpetual Vicars; for as to Temporal Vicars (and many there 
were of them, even in thoſe days, contrary to the Canon, %. That a 


Vicar cannotthave a Vicar t) theſe poor Wretches were left to the Good- x, I. 
will and Diſcretion of the Biſhop, and to the Bounty of the Parſon of 


the Pariſh for their Wages, after the Price of Things came to encreaſe, 
and ſo they are ſtill ; which is the Reaſon, that ſeveral of them live ſuch 
uncomfortable Lives (whilſt the Rectors live in Idleneſs and Splendor) it 
they are not a Scandal to their Holy Profeſſion : And, therefore, it is 
much to be wiſh'd, that ſome good Law was made to compel the Parſon 
to allow them according to the Value of his Living, if he will not do the 
Duty himſelf ; as he ought in Conſcience to do. 


By a Legatine Conſtitution in Lindeood, no one could be admitted * Otho. Tir. 
to a Vicaridge, unleſs he was at the Time of his Admiſſion in Prieſts '* 


Orders, or (at leaſt) in Deacons to be ordain'd a Prieſt at the next Or- 
dination; or unleſs upon reſigning his other Benefices, if he had any 
with Cure of Souls, he took an Oath to live thereon, and ro obſerve a 
conſtant corporal Reſidence; and if he ated contrary hereunto, his In- 
ſtitution was deem'd null and void, and ſuch Vicaridge was to be con- 


ferr*d on ſome other Perſon, and not on the ſame Without another coming 

between. So that by this Conſtitution, a Vicar was not only ſworn to | 

continual Reſidence, but could not have more Livings than one f. Though + x. 1. 28. 4. 
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Oi bo's Conſtitution obliges Vicars to perſonal Reſidence; yet it does not 

* In Tit. 10. ſpeak of Miniſtration: But 70%. do At hom thereupon obſerves *, that this 

3 Reſidence is not enjoin'd them on the account of a conſtant Attendance 
and Service in adminiſtring the Sacraments, and doing other Sacramentals 
only; but likewiſe on the ſcore of maintaining Hoſpitality : for a per— 
ſonal Reſidence, implics a perſonal Duty of adminiſtring the Sacraments, 
and performing other As of Divine Worſhip in the Church. And hence 
tis, it ſeems, that a Vicar cannot aſſume to himſelf another Perſon for 

+ Cl. 1.7.1. the Adminiſtration of the Sacraments, and other Sacramentals +. 


Of Viſitations Provincial, Epiſcopal, &C. 


"Y "HE Word iſitatio, in our Law-Books, ſometimes ſignifies a 

| Right of Power and Juriſdiction over Things and Perſons; and 

. {ſometimes it imports only a bare Right of Adminiltration : But, accord- 

Conf. 158. ing to Paldus*, he, who has the Right of Adminiſtration, has alſo the 

Right and Power of Viſitation. But with him I cannot agree; eſpecial- 

ly, it we conſider the Term in the common Acceptation of it, as it de- 

notes that Act or Office of the Biſhop, or of ſome other Ordinary, going 

his Circuit throughout his Dioceſs or Diſtrict, with a full Power of inqui- 

ring into ſuch Matters as relate to the Government and Diſcipline of the 

Church, and ſometimes of correcting Abuſes, and puniſhing Exceſſes 

committed by his Subjects, cc. For though every Viſitor is in this re- 

ſpect an Adminiſtrator; yer every Adminiſtrator, properly ſpeaking, is 

not a Vilitor, ſince Proctors, Syndicks, Stewards of Churches, are deem'd 

Adminiſtrators in Law, and ſo likewiſe are all ſuch Perſons as have any 

Office in the Church without a Juriſdiction annex'd to it. But a /7/4- 

zation, as we would uſe the Word here, implies ſome ACt of Juriſdiction 

| and coercige Authority; and generally ſpeaking has a Cognizance of 
'v „Cl. 3. 10.2. Caules annex'd to it: But in all Viſitations, the Viſitor may ſummon || 
Wi trwoQ1 and enquirc *, tho? ſometimes he cannot correct and puniſh by hearing 
ö of Catitcs ; as in the Caſe of ſome Archdeacons, and the like, who are 
only /ample Scrutators, and mult report the Matter preſented to them 
unto the Biſhop for his Cognizance. And hence 'tis, that the Law 
diſtinguiſhes Viſitors into general and ſimple Viſitors. The firſt arc 
thoſe, that have a full Viſitatorial Power of inquiring into all Cauſes and 
Things that want Reformation and Amendment; and of puniſhing the 
Ottenders if they ſee reaſon: And ſuch a Power has an Archbiſhop all 
t vi. 3.2, Over his Province Þ ; and a Biſhop throughout his Dioceſs jj. But a /azuple 
. Vilitor has only a limited Juriſdiction, and can only enquire and take 
Cognizance de levibus Delichis; and that (perhaps) only within ſome 
certain Place of the Dioceſs: which of Common Right, Archdeacons 
could only do heretofore, tho” ſince, ſome of them have had a larger 
Power granted them from the Biſhop; and are thus become Ordinary 
V ifitois as well as rhe Biſhop himſelf; and ſo are Deans of Churches, 
Abbors, and other Religious Prelates within their own Precincts and 
Juriſdictions. But a Vicar-General in Spirituals has not, by virtue of his 
general Office and Commiſſion, the Power and Office of V ifiting and 
Corretting, rho? he has the Cognizance of Cauſes transferr'd on him; 
and 
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and conſequently cannot, in virtue of ſuch Commiſſion, deprive any 
one of his Benetice, becauſe he has not thereby the Power and Office 
of viſiting and correcting Offenders: Bur in a Caſe where the Power of 
correcting is given to a Viſitor, the Power of depriving his Subjects of 
their Benefices, if their Crimes require it, is eomtruitz, included in his 
Commiſſion by way of Acceſſory; becauſe, according to this Maxim in 
Law, concefſo uno videntur concedi omnia ad illud accefſoria*. And  * 1. 29. 
this is particularly true, if the Perſon delegating has the Power himſelf © * 
of depriving Perſons of their Benefices: But otherwiſe not. 
It has already been remark'd under another Title, that an Archbiſhop, 
who is willing to viſit his Province, ought in the firſt place to vilit 
his own proper Church, City or Dioceſs, and the Clergy and Laity 
thereof in a full and ample manner F: And after he has viſited his t vi. 3. 25. 1, 
own proper Dioceſs, he may either in part, or in the whole, vilit all 
the Cities and Dioceſſes of or within his Province, and exerciſe the 
Office of a Viſitor, Jure ordinario, over his Sultragans and their Sub— 
jeas 11; and vilit the Chapters of Cathedrals, and other Churches, and i tnnoc. in 
all Monaſteries, Churches, and Religious Houſes, and Places of Cha- Nos. 
rity and Piety. And it he cannot conveniently and without a great deal 
of Difficulty go to every Church and Dioceſs within his Province, he 
may call the Clergy and Laity together from their ſeveral reſpective 
Places, to ſome one convenient and agreeable Place“: And all our Bi. vi. z. 20. 1, 
ſhops, taking the Hint from this Uſage or Cuſtom, have ſince drop'd 
their Parochial Viſitations; and do now only ſummon their Clergy to 
meet them at ſome convenient Place within the Rural Deanery. And the 
Order, which Archbiſhops and the like ought to obſerve in their Viſita— 
tions, is preſcrib'd in Borz/ace's Decretals t, . Firſt, They ought to preach | vi- 3. 20. 13 
the Word of God, by giving the Congregation a Sermon. 2dly, They“ 
ought ro enquire into the Lives and Converſations of ſuch as miniſter in 
the Church, and into all other Things belonging to the Office of a Pariſh 
Prieſt, (5c. and puniſh notorious Crimes and Offences. Bur in this re- 
ſpe&, Religious Perſons are to follow their own Cuſtoms and Inſtitutions. 
And after an Archbiſhop has once viſited all the Dioceſſes of his Province, 
he ſhall not repeat or renew his Viſitation of the ſame without the Advice 
of his Suffragans : But if there are any Churches and the like, which he 
has not viſited in his former Viſitations, he may viſit them afterwards 
even without the Conſent of his Suffragans. A Biſhop may viſit his 
Dioceſs either in his own proper Perſon, or elle by other grave and 
diſcreet Perſons, if he be hindred by Sickneſs and the like from going him- 
ſelfj|: But every Vilitor, before he begins his Viſitation, ought to iſſue || 16 Q. r. 
out a Premonition or Summons to call his Clergy and People together *, . 
otherwiſe he cannot puniſh their Contempts in not appearing ; and when z. * 
they are aſſembled, the Biſhop ought, by a Charge given, which is in 
Latin called Alocutio or Admonitio Fpiſcopi, to inform them of their 
Duty, and to exhort them to perform it et; tor in reſpect of the Clergy, + Regin. 
the two principal Parts of a Viſitation was a Charge deliver'd, and an Colet.Can, 
Finquiry made. The Equity was made according to certain Articles > 
drawn out of the Canons, unto which the Zaratores Synodi, or the 
Teftes Synodales (as the Canonifts call them ||) were to give in their || Regin. 
Anſwers” upon Oath ; which was therefore ſtiled Zuramentium Sy. Collect. 
ubdlale, the Biſhop's Viſitation being accounted an Fpiſcopsl Synod : 25 Q. 6. 9, 
For atter the Biſhop himſelf had in his Synod made a tit and proper 
Speech or Charge to his Clergy, he was wont to call out ſeven or more 
Perſons among the People of his Dioceſs (as he thought fit) and to theſe, 
being all Men of mature Age, and eminent Honeſty and Veracity, he 
| ad. 
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516 Parergon Juris Canonici Anglicaui. 
adminiſtred an Oath, called the Syodal Oarh (as aforeſaid) vi. That 
they would, according to the beft of their Knowledge, upon enquiry into 
the Crimes and Fixcefſes committed by Perſons within his Dioceſs, diſ 
cover and preſent them to the Biſhop for his Cognizance thereof: And 
their Detection was term'd a Preſentment. Theſe Perſons are in our Law- 
Books called prb/ick Mitnaſſes; and, therefore, they might on the Account 
of Inſamy be ſet aſide from giving their Evidence, if they became infamous 
after they were admitted into their Office: but they could not be repro- 
bated, it they only err'd (perhaps) in giving their Teſtimony, and cor- 
rected themſelves immediately, and did not do this with an Intent of De- 
ceiving; tho? *tis otherwiſe, it they corrected them ſelves after ſome Inter- 

*X, 2.21.7, Val of Time x. Church-Wardens with us are in the Place of theſe Sy- 
nodal Witneſſes. h | | 

Viſitors in their Viſitations, ought not to behave themſelves with Pride 

11 O3. 7. and Cruelty over their Subjects f, nor to be burdenſome to them in 

| point of Expences, but only to demand fuch as are moderate and reaſon- 


l| 10 Q. 3.9, able ||: And a Biſhop is oblig'd by the Camo Law, to viſit his Dioceſs 
*10Q.1. Once every Year (at leaſt)“; and in his Viſitation he ought to make a 


9 & 12. more particular enquiry into the Lives and Behaviour of his Clergy, 
that tliey give no Offence to the Laity; and ought likewiſe to be very 
careful in his inquiry into the State and Condition of the Edifices belong- 

ing to the Church, and the Repairs thereof, if they are decay'd and 

1 Q. 1.11. want mending t. And Viſitors how ſummary ſoever their Juriſdiction 
be (for they ought to proceed in a ſummary way) yea, though ir be even 

ſine fieurd Fudicii ; yet they ought to hear the Party, and to admit of 

Fed de all legal Defences||. And this alſo proceeds in ſuch as are Viſitors of 
Sen, conſ. Religious Houſes and Orders of Men: For a Monk, that is de fatto de- 
ſpoiPd of his Place wherein he is a Profeſſed, without being heard or ad- 
* red. de mitted to his legal Defence, may ſue for Reſtitution *. But there are 
Sen. ut ſapr. ſome Religious Houſes, which are exempt from the Biſhop's Juriſdiction, 
Joh. de and theſe are only viſitable by the Pope's Legates or Commiſſioners f. Vi- 
5 ſitors deputed to viſit in ſome certain Place, as a College and the like, can- 
Conſ. v. not expedite their Viſitation in any other Place, tho' they may hear pri- 
Ciſtercſenſen vate and particular Complaints elſewhere in order to ground a general 
Viſitation thereon, and well enough do all Acts that are preparatory to 

a Viſitation ; but they cannot do any Acts, that are of the Subſtance of a 

1 Conf, ut Viſitation (according to Federicus de Senis l, and the reſt of the Doctors) 


8 
(pr. out of the Place deputed. See my State of the Univerſity of Oxford f. 
+ Pt. 2d. 955 | 
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Of the Union, or Conſolidation of Benefices, &c. 


ſhall next treat of the Union or Conſolidation of Benefices ; for Churches 

may be united, according to the Caron Law, upon ſeveral Accounts. 

As Firſt, To the end that ſuch Churches may be again united, which 

25 Q.. Were before illegally divided. 240), Benefices may be united by that 


3 Law on the ſcore of Hoſpitality *, which is not permitted with us in 
f Arg X. 3. England. 3dly, On the Account of the Vicinity or Neighbourhood of 
1 Q. 3.3, Parithes t. 4z/ly, Through a defect or want of Pariſhioners ||, And, 


5thly, 
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5thly, They may ſometimes be united on the ſcore of their Poverty, or 
the Smallneſs of their Revenues *; which ſeems to be the beſt Reaſon X. 1. 14. 
given, if they lie contiguous or near each other. But this Union of Be. 4, = 
nefices, which was antiently introduced for good Eads and Purpoſes, 18. . 
was, in proceſs of Time, made uſe of to palliate Pluralities and a ſcan- 
dalous Non-Reſidence. For Union of Benelices was lir{t pra ctis'd, either 
when a Church was deſtroy'd; or elſe when the Revenucs were ſeiz,d 
upon by Uſurpation, and very little remain'd to ſubſiſt the Curate there- 
on: in which laſt Caſe the Remainder, together with the Cure of Souls, 
was transferr'd to the next Church, and all made one Bencſice. But the 
Induſtry of the Courtiers at Rome found out; that belides theſe Reſpects, 
there might be ſeveral other good Reaſons for uniting Benetices; ſo thar 
by a Collation thereof, much Advantage might accrue to that Court; 
and thus in favour of ſome Cardinal, or other great Perſonage, under a 
Pretence of Hoſpitality, thirty or forty Benclices were in divers Places of 
Chriſtendom united together, as we may read in Father Pay/s Hiſtory of 
the Council of Treut f. But an Inconvenicncy aroſe, becaute the number t Lib. a. 
of Benefices decreas'd, and the Favour done to one was afterwards done b. 535 
to many without any Demand of Merit at all, to the great Damage of 
that Court and its Chancery. And this was remedy'd with a ſubtle and 


witty Invention of uniting as many Benefices, as the Pope pleas'd, only — 5 


during the life-time of him on whom they were conferr'de: By whoſe 


Death the Union was underſtood to be diflolv*d %% tio, and the Be- 


nefices return'd to their firſt State. So they ſhew'd the World their ex- 
cellent Inventions by conferring of Benetices, which were but one in Shew, 
but many in Fact and Deed : As one contels'd, that he had ſtolen a Bridle, . 
concealing that it was upon a Horſe's Head which he had ſtolen with it. 


The Union of Churches may be made three ſeveral ways according, X 


to the Canon Law. Firſt, When one and the lame Perſon is ſet over two 
different Churches #, which gave the riſe to Pluralities. 2/y, When one * 16 Q. 1. 
Church is united to another upon the Account of its great Vicinity, Po- ““.: 
verty, or want of a Congregation ; the Pariſhioners being driven from 
their Habitations either by ſome hoſtile Incurſion, or elle diminiſhd 
thro? the Rage and Havock of ſome Diſcaſe and the like: in which Caſe, 

the Church, that is united, loſes its Right, and makes uſe of the Right 

of that Church unto which it is united f; the Right of the Biſhop {til} 4%. ;. 
remaining untouched ||. 3%, An Union may be made, when two x. +. 
Churches are united together without the one's being in ſubjection to the 
other; and then that, which 1s the better of the two, is retain'd and 
ſerv'd by the P/uraliſt. But (I think) this to be a very unwarrantahic 
way of Union in point of Conſcience, whatever it may be in reſpect of 
the Cauou Law; ſince it implics an abſolute Non Refidence on one ob 
the Livings. And to theſe three ways of Union, we may refer all thote 
that are ſo largely enumerated by Goho/red and Th/tienfſis. Churches 
annex'd, generally ſpeaking, are deem'd ro be the fame with them to 
which they are are annex'd : 80 that in the granting or obtaining of a 
Benefice, it matters not (according to the Canorifts *) whether the Rights » 1, 0, x, 


of Churches annex'd, be added or expreſs'd in the Grant of ſuch Benctice 46. 


or not; provided, the Principal or Mother Church be expreſs'd therein, 
and the true Value of the Church is annex'def: For if an Union be +x. x. 36. 
founded on the Poverty of another Benefice, the true Value of cach 
Living ought to be expre(s'd in the Union thereof; and all Perſons who 
have an Intereſt and Concern therein, ought ro be ſummon'd to ſhew 
Cauſe why ſuch Union ſhould not be compleated ; otherwiſe ſuch Union 


ſhall not be valid. For a Biſhop cannot unite Benefices without the 
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Conſent of his Chapter, and the Patron of the Church unto whom the 


|| X. 3. 24. 7- ſame belongs: But the Pope may do it without the Conſent of either, 


*Gomeſ. de 
Reg. poſſeſs. 
b. 


Compeg. de 
Union, n. I. 
8. 10, &c. 
Flam. Paris. 
de Reſign. 

lib. 12. c. . 
N. 49. 


propter Magnum Bonum Eccloſiæ, as the Papal Law ſtiles it. 


When an Union is only for the Life- time of the Perſon, the Benefice we- 
©ives (as the Phraſe is) after the Death of the Incumbent *, and returns to 
its antient State, and its own proper Nature; becauſe: ſuch Temporal 
Union is extinguiſh'd by Time. In the Court of Roe, theſe Temporal 
Unions were calld Prerogative Unions ad gitam, which are very ſcan- 
dalous, and own'd by the beſt Canorifts f to be deſtructive of all Order; 
and invented only to defeat the Canons againſt P/uralities.. But the on- 
ly Unions which our Law allows, are thoſe where two diltinct, Benefices 
are made one for a competent Subliſtence ; and then if the Union be 
reaſonable, the Diſpenſation within due diſtance is ſo too; provided the 


Living be under ſuch a Value: But (I think) our Law does. not. permit a 


|| Brook's 
Tit. Union. 
37 H. 8. 


C. 21. 


D. 7. . 
2. 


perpetual Union, but only ſo long as the Biſhop ſees Cauſe, having the 
Patron's conſent hereunto; which is rather a Diſpenſation than an Union; 
for with us the Rights continue diſtinct. This is by the Common Law of 
England ||, as well as by the Cauos Law itſelf, called a Conſolidation of 
Benefices, the Word being made uſe of by each Law, to ſignify the Uni- 
ting of two Benefices in one: And the Term is borrow'd from the.Civz/ 
Law; where the Word Chnſolidatio, properly ſignifies an uniting of the 
Poſſeſſion or Profit with the Property it ſelf k. As for Example, if a Man 
by way of Legacy has the U/afruf?, and he afterwards buys the Proper- 
ty or Fee-{imple thereof of the Heir; in this Caſe there is ſaid to be a 


- Conſolidation of the Uſufrut? and the Propertyt, which in our common 


Books is called an Unity of Poſſeſſion. 1 
And as Benefices cannot be united without the Biſhop's AQ, and the 


Patron's Conſent, according to the Cauon Law; ſo neither can they be di- 


1 
3 
— 

+> 

QA 


Compolt. in 


„ 


vided without ſuch a Concurrence: For a Biſhop may, e cauſa probatd, 


divide a Prebend, Church or Dignity jj, He may divide, change or di- 


miniſh the ſame, where Benefices of this kind are endow'd by the Biſhop 


and Chapter only *: But if they are endow'd by other Perſons, tho' by 


Laymen, they may not then be divided, changed or diminiſh'd by the 


. Bilhop without their Conſent; tho?, by the Papal Law, *tis otherwiſe in 


ſuch a Diviſion as his Holineſs is pleaſed to make thereof; for in ſuch a 
Caſe, the Oppolition given hereunto by a ſecular Perſon. availeth nothing 
propter Magnum Bonnum Eccleſis; becauſe the Pope, who, is Lex amn- 
mata in terris (according to the Caroni/ts) has determin'd to have it fo. 


But in a Diviſion or Union of this kind, *tis not neceſſary that the Church 


X. 3. 5.25. 
1 


* Ars. X- © 
5 25. v. prop- 
ter quod in- 
ftitutionem, 
t 10 Diſt. 1. 
1. 

IX. 3.4 26 
* Othon, 
. 


ſhould be void, or that the ſurviving Rector's Conſent ſhquld be had; 
tho', heretofore, the Doctors doubted about this Matter. But to the end 
that ſuch a Diviſion ſhould be binding, four Things are neceſſary. Hirſt, 
The Conſent of thoſe to whom the Church belongs j. 24/y, That they do 
intend to increaſe the Number and Benefices *. 3dly, That there be a 
realonable Cauſe for ſuch Diviſion t. And 4rþly, That it be a fat Bene- 
fice, and ſuſhicient to maintain two or more Clergy men from the Income 
thereof jj, By a Legatine Conſtitution in Lyindwood *, there ought to be 
but one Prieſt or Rector in one and the ſame Church, who ought to be in 
full Orders, of a holy Life, perfect in Learning, and of ſound Doctrine; 


And therefore, this Canon forbids a Church to be divided into ſe— 


veral Rector ies or Vicaridges without the Biſhop's Conſent had thereunto, 
and a ſuitable Allowance ſettled on each Parſon who was to have the Cure 
of Souls annex d to his Portion; and to reſide on his Living. But in thoſe 
Days (I think) Laws againſt ſplitting of Benefices were needleſs, unleſs it 
were to reſtrain Patrons as this was made; for ſcarce any one Living was 
large enough for che Avarice of one Man at that Time. Qf 
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Of the Voidance, or V. acancy of Church- 
' Benefices, &C. 


AVING under the foregoing Title diſcours'd of the Union and 
1 Diviſion of Benefices, I ſhall here ſay ſomething of the Voidance 
ot Benefices; leſt a Beneficiary ſhould falſly uſurp to himſelf a Title with- 
out any Foundation in Law. Now the Voidance of a Benefice, is, when 
the ſame becomes deſtitute of the Clerk that held it by way of Title, or 
in Commendam; or, in other Terms, it is a ſeparation of ſuch Clerk 
from his Benefice : And, in this Senſe, the Lawyer Martians *, calls a *D. 48.6. 
Widow by the Name of Facaus mulicr. Benefices are ſaid to be void or * = 
vacant ſeveral Ways, according to Andreu on the Canon Law tf, viz By t vi. 1. 3. 
Death, Reſignation, Deprivation, Tranſlation and Permutation: But . 4##* 
for a fuller Account hereof, in reſpect of Tranſlation and Permutation, Ro 
the Reader may conſult the Archdeacon's Comment on the Law, quoted 
in the Margin || ; for, according to him, Benefices are always ſaid to be H.. 
void whenever they want their proper Miniſters k. And a Church is alſo * Arch. in 
void (ſays Cympoſtelia) that has an Heretical Paſtor or Teacher belong. 4% 
ing to it f: But (I think) ſuch Benefice is only Voidable, and not void Rot 
ipſo Jure, as ſome of the Canoniſts would have it; for a declaratory Sen- . X. 5. 
x CE is neceſſary hereunto. And laſtly, a Benefice is ſaid to be void by ,j," 
the Aſſecution of a ſecond Benefice which is incompatible with the fir(t jj ; 1 x. z. 5 28. 
and this our Common Lawyers call Ceſſior:. 
But for the clearer underſtanding of this Matter, 'tis to be obſerv'd, 
That Benefices are ſaid to be void either, 1/7, Ipſo Facto tantum; or, 
2d4ly, Ipſo ure; or, 3dly, By a Sentence; or, laſtly, Teſo Fatto & Jure 
ſimuil. A Benefice is void ipſo Fucto tautum, (as we lay) and not 7% 
Jure, when any one ſhall quit a Benetice, being driven thereunto either 
thro? Force or Fear, or elſe is diſturb'd in the Poſſeſſion thereof: For ſuch 
a Benefice is not really and truly vacant *. Alſo when a Benefice is collated * i 
on or given to an abſent Perſon, who does not accept of ſuch Benetice : $7 uu, 
For, according to Boerins*, ſuch a Beneßce is only void de fu and not * eciſ . 
de jure. A Benefice is ſaid to be loſt and void ip/o jure, when any one &.. 
is, co ipſo, depriv'd thereof by a Conſtitution ot Law, for that he has 
done ſomething which he ought not to have done; and when he forfeits 
the ſame without any Sentence of Deprivation on the Account of the 
Fact itſelf committed ||. And ?tis the ſame Thing, when any does not do Da. in «. 
that which he is oblig*d to do, if the Law makes it void by its own De- 1% N. . 44. 
claration : And then ſuch Benefice may be collated to either by the Bi- 8 7 
ſhop, or conferr'd by any other Perſon that has a Right of diſpoſing of the 6. v. . 
ſame, tho? the Perſon who is, / pure, depriv'd, may be de fatto in poſſeſ- e 
ſion of ſuch Benefice, but he cannot be depriv'd of the real Detention 
without a Summons *, as in the Caſe of Non-Reſidence. For a Benc- * vi. ;. 4 
fice is void ipſo jure, either ex delitto, or elſe ex quaſt delicto Tirularii.-* 
And firſt, cis void ex qnafe delicto, when any one that has a Benefice 
with the Cure of Souls obtains a ſecond Benefice without a Diſpenſation, 
having alſo the Cure of Souls annex'd to it ; for in ſuch a Caſe, the {irtt 
Beneſice ſhall be void jpſo jure, not only by the Caron Law without any 
| | regar| 
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regard had to the Value of either Benefice f, but even by a Statute of 


8. this Realm, if ſuch Benefice be of the yearly Value of eight Pounds or 
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upwards “: But 'tis otherwiſe by both Laws if he has a Diſpenſation ||. 
2elly, After the ſame manner a Benefice becomes void, according to the 
Canon Law, it the Perſon, who obtains the fame, be not promoted to 
Prieſts Orders within a Year after he has had quiet poſſeſſion thereof, 
untels he be hindred by ſome lawful Impediment ; for by that Law, after 
the Year is expir'd, the Benefice is void 7p/ſo jure, and it may be granted to 
another f. By the Law of Frgland, a Perſon promoted to an Eccleſi- 
aſtical Benefice ought to be in Prieſts Orders at the time of his Inſtitu— 
tion“; and fo the Canon Law does not take place in this Particular with 
us. 3dly, It a Perſon elected ro a Benefice does not conſent to ſuch 
Election tendred him within a Month, or within a Term prefix'd him for 
that end, ſuch Election is void 7pſo Jure t. Or, 4 hy, If he ſhall not 
within three Months, after ſuch Conſent given, ſue for Confirmation of 
his Election |]; and within three Months after Confirmation ſue tor Con- 
ſecration f. In the Romifh Church, Marriage of the Prieſt, or entring in- 
to a Religions Order, vacates a Benefice; and fo does ſeveral other 
Things, too tedious here to enumerate. The ſecond Point I have handled 
under the Title of Deprivation. | 
Again, 'tis to be obſerv'd, that a Benefice is ſometimes ſaid to be void 
de facto & jure, as by Death and by all other ways of voiding the ſame, 
when the Title thereunto ceaſes, and, as the Cauoniſts phraſe it, bi non 
eft dare perſonam incumbentem poſſeſſion ejuſdem, when *tis not poſſible 
tor a Perſon to be incumbent on the Poſſeſſion thereot : But where a Per- 
fon is fe facto, incumbent on the Poſſeſſion of a Benefice, without any 
good Title thereunto, it is then ſaid to be void de jure, and not de facto. 
But it is ſaid to be void die fatto, and not de ure, when the Poſſeſſion is 
loſt, but the Property is retain'd ; as in the Caſe of a Reſignation made, 
but not admitted by him into whoſe Hands ſuch Reſignation is made; ſo 
that tho? the Perſon reſigning the ſame be not incumbent on the Poſſeſ- 
lion, yet he has a Right thereunto, till the Ordinary accepts of his Re- 
ſignation |, A Benefice is alſo void de fatto, and not de Jure, when 
Rector or Parſon thereof becomes unfit to ſerve the Cure, or attend the 
. fame . If a Perſon having a Prebend or Dignity, be admitted to ano- 
ther Prebcad or Dignity, either in the ſame or any other Church, the firſt 
Prebend or Dignity is void according to the Canon Law, even tho? the 
ſame ſhould be confirm'd unto him by his Superior: But this Law is not 
obſerv'd among our Dignitaries here in England. EY 
By a Legatine Conſtitution in Lindwood, to prevent any Injuſtice 
done to an abſent Perſon, 'tis decreed, thar no Perſon having the Right 
of Preſentation, ſhall preſume to preſent any one to a Church t, without 
a juſt and probable Knowledge of the Voidance of ſuch Church ; nor ſhall 
any Biſhop grant Inſtitution to a Perſon preſented by the Patron, before 
he is certify'd of the Death or Ceſſion of the laſt Incumbent, either by 
Letters under an authentick Seal, or elſe by the Oath of proper Witneſſes; 
or, laſtly, by the Preſence of the Perſon voiding ſuch Benefice by Ceſſion. 
And if any one ſhall intrude or receive Inſtitution contrary hereunto, he 
{hall not only be depriv*d of ſuch Benefice, but be tor ever render'd inca- 
pable of obtaining the ſame. And if there be a plain and open Corftar, 
that the Incumbeat is living, both the Perſon granting Inſtitution, and 
the Clerk inſtituted, ſhall make good the Damages and Expences to the 
Perſon thus extruded; and the Perſon granting Inſtitution, ſhall be ſuſ- 
pended ab Officio & Beneficio, as well as the Perſon inſtituted puniſh'd, 
who ſuffers Deprivation hereby. . 
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Of Uſury, Perjury, and Idolatry; and the 
Puniſhments thereof. 


T appears by the Authority of divers Parliaments, thar C/, as well 

as Perjury and 1dolatry, are puniſhable in the Eccleſiaſtical Courts: 
But becauſe theſe Crimes are ſeldom impleaded and puniſh'd there, (the 
two former eſpecially, being of a mix'd Juriſdiction) I ſhall not allow 
them diſtinct places in this Work; but throwing them together under this 
Title of Uſury, treat of them aſunder in the Order I have above rang'd 
them. And firſt of Uſ/zry, 'tis ſaid, That the King and his Temporal 
Courts ſhall have the Cogui gauge of Uſurers, when dead; and the Or- 
dinaries of holy Church ſhall have the Cognizance of Uſurers, when 
alive, as to them it apperiains to make Compulſion by the Cenſures of 
holy Church for the Sin of Uſury, and to make Reſtitution of Uſurics 
taken, againſt the Laws of holy Church *. But this Act is repeal'd. And *15 E. ;. 
by another later Act made againſt Uſury, There are reſero'd to the ſpiri- © 
tal Furiſdittion their lawful Punifſhments in every Cauſe of Uſury +. t u H. 7 
This Act is alſo repealed And ſo'tis alſo mention'd inthe Statute go Ex- . 
communicato Capiendo ll. But the Juriſdiction of the Eccleſiaſtical Court y ; Ehr. 
is ſince reitrain'd in ſome reſpects, becauſe Uſury cannot now be puniſh'd < -3: 
or corrected thereby, except it reaches above the Rate of ten Pounds in 
the Hundred per 4722. according to a Statute in Queen 7?/jzaberh's Time g, * 13 ite 
or rather five fer Cert. by a Stature made in Queen 4772s Reign. ay 

But, according to the general Definition or Notion of Uſury given in 

the Books of the Civil and Canon Law, it is ſaid to be that Sum of Mo- 
ney, or whatever elſe, the Borrower pays unto the Lender beyond the 
principal Sum lent him, upon the account of ſuch Loan]: And 'tis called . 2-14-17 


Uſury in reſpeQ of the Uſe of ſuch Loan, and among the more correct , prin. P. 


. . . 5 2. 1 11. . 
and polite Authors in the Latin Tongue, 'tis called Ius ipſe, or Ule it X. 5. 9. 
ſelf, as being often taken for that Advantage which a Maa receives from & + 

the Uſe of Money lent. For, according to the common Opinion of the 

Doctors, Intereſt or Uſury does not properly accrue, unleſs it be on the 

account of ſome Loan made, and this has reſpect to the Form of the Con- 

tract, which, by the Civil Law, makes Ulury either Criminalor not fo. And 

thus Uſury is ſometimes by the Ciciliaus filed Lucruiii fine danmo,and Lu- 

crum non fine dammo, in reſpect ot that Damage which the Lender ſuſtains 

from the Uſe which another Perſon reaps trom the Loan of his Moncy. 

The Canornifts, who diſtinguiſh Ulury into what they call /1crarory and 

mental Uſury, (for in reſpect of a deprav'd Intention, any Profit or Lu— 

cre conceiv'd in the Mind, they deem aental Ulury) tile this lucratory 

Intereſt; and this firſt kind of /cratory Intereſt is forbidden both by the 18 
Civil and Canon || Law, as it was allo heretofore by the Law of God given Glot. ” gg 
unto the ec by Moſes *. But by the Civil Law, Intereſt or Uſury is hun. 
ſometimes given izz Panam, by way of Penalty; becauſe one Man retains 5. Va. bong 
another's Goods or Money contrary to the Will of the Proprietor : For UX. 5. 19. 
if the Borrower ſhall delay Payment, or defer making Reſtitution of the „, 519. 
Money borrow'd, hetnay be ſucd in an Action, as well to make good the 7 # ab 


/ od. c, 

crum Cefſuns,as to repair the emergent Damage, And from hence ] inter, '- 8 
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that there are two Species, or different Kinds of Uſury, according to the 
Civil Law. The firſt relates to that, which is odious in the Eye of the 
Law, and is prohibited (as aforeſaid) upon the account of Humanity: 
And as to the ſecond, it is permitted even by the Caron Law #; for Panor- 
mMitan lays, that ſomething may be demanded, even by the Canon Law, 
beyond the Principal, not only in reſpect of the Damage that happens, 
but alſo from the Profit which ceaſes to ariſe from the Principal; and fo 
Damage in this Cale is not deem'd as Uſ/zury, but as an Amend or Satif- 
taction made for the Lucrum Cefſans, or the emergent Damage: Which 
ſeems to me to be a very nice Diſtinction to palliate the groſſeſt Uſury, 
where the Intereſt is not limited by ſome Law, as it is not by the Cann 
Law. For by this Law, a Perſon, who fays, that the Crime of Uſury is 
lawtul, is an Enemy to the Law of God; and afferts two Contradictories 
to be true at one and the ſame time, contrary to the Rules of good Ly- 
gick, ©iz. A Crime, and a Thing lawful. And, according to that Law, 


he, who believes it to be lawful, is deem'd a Heretick, becauſe he is 


guilty of an Error (ſay the Caudniſts) in a certain Article of Faith, as 
not believing the Goſpel , nor the Scripture of the O/d Teſtament. 
Aaniteſt Ulurers by the Caron Law, ought not to be admitted to the 
Communion of the Altar, nor to make any Oblation thereunto ; nor ſhall 


they receive Church-Burial ; and ſuch of the Clergy as ſhall admit them 


thereunto, or give them ſuch Burial, ſhall ſtand ſuſpended from the Exe- 
cution of their Office till they make Satisfaction for their Offence ad arbi- 
rium FEpiſcopi *. But becauſe this is a Crime of a u Juriſdiction, 
SiS. In ſome reſpects of a Temporal, and in others, of Eccleſiaſtical Cog- 
nizance, 'tis probable that frequent Prohibitions would come to the Spi— 
ritual Courts, if they ſhould pretend to determine what are /rious 
Contracts: And therefore, Suits are ſeldom or never in theſe Days 
commenc'd there for Uſury. | 
Secondly, In reſpect of Perjury or the Breach of an Oath, by the 
Canoniſts ſometimes in Latin called /4fto Fidei, tis affirm'd by ſeveral 
Laws, that the Eccleſiaſtical Court has alſo Cognizance of this Matter. 
For in the Statute of circumſpectè agatis + (amongſt divers other Mat- 
ters) the Breach of an Oath is mention'd as one: and in the end of 
the Statute it is thus added, eg. In all Caſes before rehearsd, the 
Spiritual Fudge ſhall have Power to take Cognizance, notwithſtanding 
the King's Prohibition. And by the aforeſaid Statute of Elizabeth, 
De excommunicato Capiendo|| (among ſundry other Crimes and Offences) 
Perjury in the Ficcleſtaſtical Court is reckon'd to be of Eccleſiaſti- 
cal Furiſdittion. And fo "tis by a Provifo in the Statute againſt Per- 
jury made 11 the ſame Reign *. By the Books of the Common Law, 
find two Caſes to be determin'd by the Temporal and not by the 
Spiritual Court, wherein the Breach of an Oath is called /z/ro Fidet, 


| ſuch Oath being taken voluntarily either before an Eccleſiaſtical Judge 


+ Pag. 215. 


(as was much uſed in thoſe Days) or elſe in a private manner: As 


the Vicar of Saltaſb's Cale (already remembred) 4 wherein a Prohibi— 
tion went forth, and no Conſultation could be obtain'd ; becauſe a Man 


{hall not be ſued before the Ordinary for Perjury, unleſs it be where the 


principal Matrer whereon the Perjury grew be a Spiritual Matter, or the 


| Oath taken in the Spiritual Court and the like: And the Reaſon there 


M. 2. H. 4. 


15. Dr. & 
Stud. lib. 2. 
LA 


alledg'd was ||, becaule if he ſhould there be found guilty of Perjury, the 
Spiritual Court would immediately award or compel him to pertorm 
the Oarh whereon ſuch Perjury grew, and whereof he is attainted; and 


_ lo, though it were to pay Debts, yet he would be there compelled to pay 


them, aud thus oult the Temporal Courts of their JuriſdiQtion, and Lay- 
| Con- 


* 
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Contracts would be there determin'd contrary to the Laws of the Realm. 
And it would be the fame Thing in the Cale of a Feofrment, as it once 
was ||, if Perſons were allow'd to ſue generally in the Spiritual Court Pro WT. 11. H.. 4. 
 Tefione Fidei. For we read, that a Perſon having ſworn or taken an Oath fol. 241. 
to make a Feofment of his Land, was ſued in the Court Chriſtian for cel 
aha jt in not performing his Oath ; and becauſe the Suit was in order to impreſs & 
compel him to perform a Thing which did concern Land and Inheritance, 3% vr: 35- 
it was adjudg'd in ſuch a manner, as if he had ſued there for the Principal OY . 
and a Prohibition went out accordingly. So if a Man and his Wife do 
alienate the Wife's Right, the Wife being ſworn that ſhe will not ſuc 
the cui in vitd 3 and yet after her Husband's Death brings this Writ, and 
the other ſues her in the Court Chriſtian for Breach of her Oath, ſhe 
ſhall have a Prohibition“. In purſuance hereof we have a Judgment given * Firth. Tir, 
long ſince, o. When one ſued another in the Spiritual Court pro /«{rorc wing 2 
Lidei; the Oath ariſing on a temporal Contract or Cauſe : And Bratton, © 
who wrote at that Time, faysÞ, Ia placito quod pertinet ad coronam 65 \ Libs. c. a. 
dignitatem regis, etft fides ſuerit appoſita in contractu, non propter hoc 
pertiuebit cognitio ſuper Principali ad judicium Ficcleftaſticun. And 
in another place of the ſame Book he aſſigns a Reaſon for it; becauſe, 
ſays he, Zuriſdiftionem regiam non mutat fidei interpoſitio, Sacramen- 
tum preftitum, nec ſpontanea renunciatio partium ||. But when Fajth i Lib. 5. e. q. 
is made touching a matter Spiritual, then the Breach thereof ſhall be pu- 
niſh'd in the Spiritual Court: As when one ſwears to pay me his Tithes 
truly, or a Woman {wears to marry with mef. And thus we are told by +M. 20. 
a Treatiſe of the Common Law, printed in Henry the VIIIth's Time againſt F. 4 10. 
the Biſhop of Rome's Supremacy here, by the Laws of the Realm “;- Cap. 1, 
« That in moſt Caſes of Perjury, the King and his Courts have had the 
% Puniſhment, and in ſome Caſes, the Clergy and their Courts have had 
the Puniſhment by the Cuſtom of the Realm only, gg. Such as has 
„ aroſe on Spiritual Cauſes.” Now Perjury, according to Zalins Clarns, 
is defin'd to be a Lye confirm'd by the Force of an Oath : And as to the pu- 
niſhment thereof, according to the Civil and Cauon Law, the guilty Per- 
{on is firſt render'd j7famons ; tho', by the Civil Law, a perjur'd Man 
is not made infamous zpſo Jure, unleſs it be in the Caſe mention'd in the 
Law here quoted +. But according to the common Opinion of the ie 1 
f 8 . ; 6 2+4- 61s 
Doctors, a perjur*d Man is not render'd infamous by an Iams! of Lare, as 
Felinus oblerves in his Treatiſe of Witneſſes. But to the end that any one 
ſhould incur Ifamy on the ſcore of Perjury, 'tis neceſſary he ſhould con- 
travene his Oath and Promiſe ; for if he only contravenes his Oath, he 
is not render'd infamous by the Gloſs on the Civil Law ||. See Cagnol in jv... . 
Lib. 21. Cap. 2. 4. And, therefore, whenever any one aſſerts a 'Thing v. . 
de praterito or de præſenti with an Oath, and that thing is falſe, he be.“ 
comes infamous by ſuch Perjury committed on the ſcore of that tte 
Oath: But if he ſhall by an Oath promiſe any thing Je futuro, and ſhall 
not do it, then by ſuch Perjury committed on a promi ſſory Oath, he 
ſhall become infamous immediately, according to the Doctors; and thus 
the aforeſaid Gloſs diſtinguiſhes in favour of the Canon Law *. Though ,, _ 
. ; 5 ; X. 2. 19.1 1. 
a Clerk may be depriv*d of a Benefice, which he has obtain'd, on the | 
ſcore of Perjury ; yet, according to the more receiv'd Opinion of the 
Lawyers t, he ſhall not be depriv'd 2% Jure: tor Felinus and [Ripa do 
both agree, that he ought to be decreed privandum fore. See Syleu, i Gomel. in 
de Beneficiis ||, and Rebuffus, de pacific. Poſſef. . But if a Clerk guil- 3 "Sug 
ty of Perjury be afterwards inſtituted into a Benefice, ſuch Inſtitution is . 178 f. 
void ipſo Jure, according to Lambert, de ure Patron. t; and this is * tol. 37. 
the common Opinion of all the Doctors: But then this ought not to be un- | PF" 1: 
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Parergon Juris Canonici Anglican, 
that there are two Species, or different Kinds of Uſury, according to tlie 
Civil Law. The firſt relates to that, which is odious in the Eye of the 
Law, and is prohibited (as aforeſaid) upon the account of Humanity: 


And as to the ſecond, it is permitted even by the Caron Law +; for Panor- 
ita lays, that ſomething may be demanded, even by the Canon Law, 


beyond the Principal, not only in reſpect of the Damage that happens, 
but alſo trom the Profit which ceaſes to ariſe from the Principal; and fo 
Damage in this Cale is not deem'd as Uſ/ury, but as an Amend or Satil- 
faction made for the Lucrum Cefſans, or the emergent Damage: which 
{cems to me to be a very nice Diſtinction to palliate the groſſeſt Uſury, 
where the Intereſt is not limited by ſome Law, as it is not by the Carr 
Law. For by this Law, a Perſon, who ſays, that the Crime of Uſury is 
Iawtul, is an Enemy to the Law of God; and afferts two Contradictories 
to be true at one and the ſame time, contrary to the Rules of good Lo- 
gick, viz. A Crime, and a Thing lawful. And, according to that Law, 
he, who believes it to be lawful, is deem'd a Heretick, becauſe he is 
guilty of an Error (fay the Cauoniſts) in a certain Article of Faith, as 
not believing the Goſpel ||, nor the Scripture of the O Teſtament. 
Manifeſt Ulurers by the Canon Law, ought not to be admitted to the 
Communion of the Altar, nor to make any Oblation thereunto ; nor ſhall 
they receive Church-Burial ; and ſuch of the Clergy as ſhall admit them 
thereunto, or give them ſuch Burial, ſhall ſtand ſuſpended from the Exe- 
cution of their Office till they make Satisfaction for their Offence ad arbi- 


. rium FEpiſcopi *. But becauſe this is a Crime of a “i Juriſdiction, 


SiS. In ſome reſpects of a Temporal, and in others, of Eccleſiaſtical Cog- 
nizance, 'tis probable that frequent Prohibitions would come to the Spi— 
ritual Courts, if they ſhould pretend to determine what are r/urious 
Contracts: And therefore, Suits are ſeldom or never in theſe Days 
commenc'd there for Uſury. | | 
Secondly, In reſpect of Perjury or the Breach of an Oath, by the 
Canoniſts ſometimes in Latin called laſio Fidei, tis affirm'd by ſeveral 
Laws, that the Eccleſiaſtical Court has alſo Cognizance of this Matter. 
For in the Statute of circumſpectè agatis + (amongſt divers other Mat- 
ters) the Breach of an Oath is mention'd as one: and in the end of 
the Statute it is thus added, o/2. Ii all Caſes before rehearsd, the 
Spiritual Fudge ſhall have Pozver to take Cognizance, notwithſtanding 
the King's Prohibition. And by the atorelaid Statute of Eligaboetb, 
De excommunicato Capicudo (among ſundry other Crimes and Offences) 
Perjury in the Fecleftaſtical Court is reckon'd to be of Eccleſraſti- 
cal Firiſditiion. And fo 'tis by a Proviſo in the Statute againſt Per- 
jury made 1n the ſame Reign x. By the Books of the Common Law, 
find two Cafes to be determin'd by the Temporal and not by the 
Spiritual Court, wherein the Breach of an Oath is called /zfro Fider, 
ſuch Oath beigg taken voluntarily either before an Eccleſiaſtical Judge 
(as was much uſed in thoſe Days) or elſe in a private manner: As 
the Vicar of Sa/taſh's Cale (already remembred) + wherein a Prohibi- 
tion weat torth, and no Conſultation could be obtain'd ; becauſe a Man 
{hall not be ſued before the Ordinary for Perjury, unleſs it be where the 
principal Matter whereon the Perjury grew be a Spiritual Matter, or the 
Oath taken in the Spiritual Court and the like: And the Reaſon there 
alledg'd was ||, becaule if he ſhould there be found guilty of Perjury, the 
Spiritual Court would immediately award or compel him to pertorm 
the Oarh whereon ſuch Perjury grew, and whereof he is attainted; and 
to, though it were to pay Debts, yet he would be there compelled to pay 


them, aud thus oult the Temporal Courts of their Juriſdiction, and Lay- 


Con- 
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ContraQs would be there determin'd contrary to the Laws of the Realm. 
And it would be the fame Thing in the Cale of a Feoffment, as it once 
was ||, il Perſons were allow'd to ſue generally in the Spiritual Court pro jy”. 11. 11, 4; 
laſione Fidei. For we read, that a Perſon having ſworn or taken an Oath fl. 241. 
to make a Feoffment of his Land, was ſued in the Court Chriſtian for ce 
co in not performing his Oath ; and becauſe the Suit was in order to impreſs & 
compel him to perform a Thing which did concern Land and Inheritance, S. 
it was adjudg'd in ſuch a manner, as if he had ſued there for the Principal; 
and a Prohibition went out accordingly. So it a Man and his Wife do 
alienate the Wife's Right, the Wife being ſworn that ſhe will not ſuc 
the cui in pitd; and yet alter her Husband's Death brings this Writ, and 
the other ſues her in the Court Chriſtian for Breach of her Oath, ſhe 
{ſhall have a Prohibition *. In purſuance hereof we have a Judgment given * Fichi, 
long ſince, =. When one ſued another in the Spiritual Court pro /xfrope e 
Fidei; the Oath ariſing on a temporal Contract or Cauſe: And Aratln, © 
who wrote at that Time, ſays q, In placito quod pertinet ad coronam & Lb. 5. e. a. 
dignitatem regis, etft ſides ſuerit appoſita in contract, non propter hoc 
pertinebit cognitio ſuper Principali ad fudlicium Ficclefinſticun. And 
in another place of the ſame Book he aſſigns a Reaſon for it; becauſe, 
ſays he, Juriſdictionem regiam non mutat fidei interpoſitio, Sacramen- 
tum preftitum, nec ſpontanea renunciatio partium ||. But when Faith Lib. 5. e. q. 
is made touching a matter Spiritual, then the Breach thereof ſhall be pu- 
niſh'd in the Spiritual Court: As when one {wears to pay me his Tirhes 
truly, or a Woman ſwears to marry with me f. And thus we are told by M. 25. 

a Treatiſe of the Common Laco, printed in Ileury the VIIIth's Time againſt K. 4. 8. 
the Biſhop of Rome's Supremacy here, by the Laws of the Realms“; * Cap. 1. 

« That in moſt Caſes of Perjury, the King and his Courts have had the 

« Puniſhment, and in ſome Caſes, the Clergy and their Courts have had 

the Puniſhment by the Cuſtom of the Realm only, ie. Such as has 

“ aroſe on Spiritual Cauſes,” Now Perjury, according to Zalizs Clariis, 

is definꝰd to be a Lye confirm'd by the Force of an Oath : And as to the Pu- 
niſhment thereof, according to the Civil and Cauon Law, the guilty Per- 

ſon is firſt render'd 77z/7amons ; tho', by the Civil Law, a perjur'd Man 

is not made infamous 7pſo Jure, unleſs it be in the Caſe mention'd in the 

Law here quoted 1. But according to the common Opinion of the Es 

Doctors, a perjur'd Man is not render'd infamous by an [amy of Lare, as 

Felinns oblerves in his Treatiſe of Witneſſes. But to the end that any one 

ſhould incur Igfamy on the ſcore of Perjury, *tis neceſſary he ſhould con- 

travene his Oath and Promiſe ; for if he only contravenes his Oath, he 

is not render'd infamous by the Gloſs on the C i Law ||. See Cagnol in g P. 3 .... 

Lib. 21. Cap. 2. 4. And, therefore, whenever any one aſſerts a 'Thing v. 3 

de præterito or de preſenti with an Oath, and that thing is falſe, he be- 

comes infamous by ſuch Perjury committed on the ſcore of that e toſy 

Oath: But if he ſhall by an Oath promiſe any thing de futuro, and ſhall 

not do it, then by ſuch Perjury committed on a promiſſory Oath, he 

ſhall become infamous immediately, according to the Doctors; and thus 

the aforeſaid Gloſs diſtinguiſhes in favour of the Caron Law *. Though, 

a Clerk may be depriv*d of a Benefice, which he has obtain'd, on tile 

ſcore of Perjury ; yet, according to the more receiv'd Opinion of the 

Lawyers +, he ſhall not be depriv'd 2% Jure: tor Feliuus and Ripa do 

both agree, that he ought to be decreed privandum fore. See Splog, | Comef in 

de Beneficiis ||, and Rebuffus, de pacific. Poſſef. . But it a Clerk guil- 5 14 6. 
ty of Perjury be afterwards inſtituted into a Benefice, ſuch Inſtitution is 1 TRY” 

void ipſo Jure, according to Lambert, de Fure Patron.t; and this is * tol. 35. 

the common Opinion of all the Doctors: But then this ought not to be un- ,. 


lib. 2. Q. 
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derſtood, fays Lambert, when he is become infamous for Perjury. Sed 
OVnuere. Perjury may be committed three ways, according to the Cano— 
„uit f, viz. Firſt, By taking an Oath againſt a Man's Conſcience; and ſuch 
an Oath God will ſurely avenge hereafter. 2445, By taking an unlawful 
Oath. And 3dly, By acting againſt, or contrary to the Oath a Man has 
taken, And as a perjur'd Man is both by the Ci2i/ and Canon Law fer 
alide from bringing his Action, or of being Plaintiff in a Cauſe ; fo, ac- 


. cording to the Commentators, he is repelled from giving Evidence, and 


* J. fo 10. 1. 
in prin. 


7 Oldenb. 
lex. 

Un 1. 1. 

D. 29. 3. 


+ Ut ſupr. 


being a Witneſs in a Court of Judicature. 

Laſily, In reſpect of Idolatry it appears by the Statute de excommuni- 
caro capiendot before quoted, that the ſame is puniſhable in the Eccleſi- 
aſtical Court: But as we have no ſuch hardned Perſons in their Ignorance 
and Superſtition, but the Papiſts, among us, whom we can charge with 
Idolatry, and thoſe too, as they ſay, do only profeſs a relative Worſhip 
55 ht wh I ſhall not here inſiſt upon this Branch of my Diviſion of 
this IItle.“ | 
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Of Laſt Wills and Teftaments, Codicils, &c. 


HERE are two forts of Succeſſion to the Eſtates of Men de- 
ceas'd, viz. Succeſſion by Laſt Will and Teſtament, and that 
which the Cioilians call Tnteſtate Succeſſion. 1 have already treated of 
the latter ; and, therefore, I ſhall only here ſpeak of that which is made 
by a Laſt Will or Teſtament duly made and executed. Now a Teſta- 
ment is ſo called, according to Juſtiniau, from theſe two Latin Words, 
iz. Teſtatio Mentis *, becauſe the Perſon making the ſame, does there- 
by declare and teſtify his Mind touching what he would have done with 
his Eſtate after his deceaſe. But Falla + rejects this Erymology on the Au- 
thority of Aulus Cellins ||, laying, that Ornamentum, Veſtimentum, 
Calceamentim, and other Words of the like kind, may as well be de- 
riv'd from the Word Mes, as that of Teſtament: But this cannot be, 
for ſeveral Reaſons. But the word Teſtament, according to Vielius *, is 
deriv'd from Teftatio only, as Donation is from the Verb Doro; and the 
Addition is for Declaration fake : Tho' Theophilns thinks this Word to be 
compounded of Jeſtatio and Menus for Emphaſis fake, in order to ſhew 
a greater Manifeſtation of the Mind: But this Emphaſes not appearing in 
the word /elamentum, Calceamentum, Veſtimentum, Gc. theſe are 

therefore Primitives f. From what has been ſaid, | 
A Teſtament, according to Ulpiarn ll, is defin'd to be a juſt Sentence or 
Declaration of a Man's Mind or Will, touching that which he would 
have done with his Eſtate after his death. The Word Seutence in this 
Definition, is a generical Term, including every kind of Will; and the 
Words Foluntatis ubſtræ, which Ulpian makes uſe of in his Definition, 
arc there added to exclude Bondmen, Children in the power of the Fa- 
ther, Perſons not arriv'd at Puberty, Madmen, Prodigals, and the like *; 
becauſe theſe Perſons have not the free Power and Government of their 
own Will: Wherefore, their Sentence or Declaration is not deem'd to be 
a Willia Law +. 1 here call it a Teffamert; becauſe, according to the 
Doctors, 
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Doctors, a Teſtament, in Propriety of Speech, differs from a Laſt Will; 
ſince only that is properly calld a Teffament, when 'tis made with all the 
Solemnities neceſſary thereunto, and not otherwiſe : But it may be {tiled 
a Laſt Mill, though it be not perfect and conſummate in every reſpect *; * In 1. 51. 
and in this Senſe, a Donation mortis canſa may be term'd a Laſt 1777, wa n 
but not a Teſtameutt; and ſo may a Codicil, according co Huchiiſuuu⁰, be f b. 1 
taken for a Laſt Will; for as Nartolus obſerves], an imperfect Teſtament y tn 1. 51. 
proves the Will of the deceas'd. And conſequently whenever any Solem- P'. 45. 5: 
nity is wanting, which the Law requires, it may from hence be {tiled a 
Laſt Will, tho there be a Conftat of the Diſpoſit ion of Lands and Goots 
made in a defective Manner, if ſuch Diſpoſition be afterwards chang'd. 
But Laſt Wills and Teſtaments may be underſtood either corjrntfticely 
or disjunttively : Conjunttively, for one and the fame Thing; becaute 
the Teſtator's Laſt Will being ſometimes ſuperadded by way of C to 
the Teſtament firſt made, the ſame is proved together with a perfect 
Teſtament without changing the Teſtament. So thar, this Monolyllable 
(et or and) whole Property it is to conjoin, ſometimes ſtands tie- 
ly, and makes a Laſt Will and Teſtament ſometimes to be the ſame, 
and ſometimes to be different 'Things in our Law-Books: And thus it 
often happens, whereas otherwiſe a Diſpoſition of Law would be repug- 
nant unto itſelf . Therefore, that we may know, when the Conjunctive * h. 50. 16. 
(and) is put disjunctively, we mult conſider ; That a Copulative is fome- 53: 
times placed between two Contrarics, and Things incompatible; and then 
tis reſolv*d into a Disjunctive F. Sometimes 'tis put between ſuch Things ! b. 33. 2. 
as are in ſome reſpec the ſame; and then if one Thing be neceſſarily inhe- '© 
rent to the other, the Co is thrown away and reſolv'd into an Aſetlice, 
as Placitum & Conſenſus for Placitus Conſenſus: And thus theſe two 
Words, Teſtament and Mill, may be here taken for a Teltamentary 
Will. A Teſtament is a ſolemn Laſt Will; and a Laſt Will is an unſo— 
lemn Teſtament : Therefore, I ſhall in the next place conſider, what it is 
that makes a ſolemn Will; and the Validity thereof, And, 
To the Validity of a ſolemn Will theſe following Things are required, 
according to the Civil Law, vis. Firſt, That it ſhould be written either * 
by the Teſtator himſelf, or by ſome other Perſon through his Order, in 
Letters and Words at Length“; and that an Heir, whom we call an Ex- P. 25. r. 
ecutor, be appointed in expreſs Terms. + 240%, That it ſhould be ſubſerib'd 77 ... 
or ſign'd by the Teſtator himſelf, or by ſome other Perſon in his Name, 19. & 1. 21. 
and on his Account; and this in the Teſtator's Preſence, and before ſeven 
Witneſſes that are Roman Citizens, being particularly requeſted here- C. 6. 23. 
unto in regard to the Solemnity thereof *, And 34%, * Tis neceſſary that!“ 
theſe Witneſſes ſhould either fublcribe themſelyes in their own Perſons 1 C. 6. 23. 
(if they can write) or elſe one Witneſs may ſubſeribe for another, if there 2“ 
ſhall be found ſo many Perſons that can write ||. And. morcover theſe I C. 6. 23. 
Witneſſes ought to ſign the Will either with their own Seals; or with the 3": 
Seals of other Men, if they have none of their own*. If any other * P. 28. 1. 


La A 


Perſon than the Teſtator wrote the Will, then the 'Teſtator was to ſub- (: 3 
ſcribe it himſelff: But if he himſelf wrote it with his own Hand, and 12. 
therein declares the ſame; then it was not neceſſary, that the Teſtator I © 3: 
ſhould ſubſcribe his Name *; and it the Teſtator had fo little Learning C. 6. 23. 
that he could not write, then an eighth Witnels ſubſcrib'd in his Name f. 18. 
And fo careful were the antient Rowars to prevent the Forgery of Laſt 4,“ 
Wills and Teſtaments, that (beſides theſe ſeven Witneſſes) they had the = 
Faith of a Notary Publick to atteſt the ſolemn Ordination of them |, U c. 6. -;, 
But tho', regularly ſpeaking, all Wills ought to have the Atteſtation of 2“ 


ſeven Witneſſes and a Notary : Yet a leſs Number of Witneſles was 
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ſufficient in ſome Caſes ; for a Will made by a Father inter Liberos, does 


not require the Solemnities of the Ci, Law, but only thoſe of the Law 
of Nations“; and by the Law of Nations, two Witneſſes are ſufficient. So 


. likewiſe by the Law of Nations, a Woman may be a Witneſs unto a Will, 


which ſhe cannot be by the Civ Law f: Nor is it neceſſary by the Law of 
Nations, that Witneſſes ſhould be ask'd. And in theſame manner a leſſer 
number of Witneſſes are ſufficient, if the Will be regiſtred or engroſs'd as 
the Act of Court ij, though it be done in a private manner“; and 'tis the 
ſame Thing, if ſuch Will be made in the Time of War, or of any Peſtilence 
and the like f. And by the Caron Law, in reſpect of Wills made ad pias 
Canſas,a leſs number of Witneſſes are ſufficient ſ. But in foreign Countries, 
govern'd by the Ci Law, two Witneſſes, with the Credit of a publick 
Notary, are enough at this Day; and in Exgland two Witneſſes without 


a Notary Publick (unleſs it be in the Caſe of Lands devis'd, where three are 
. required *,) are ſufficient ; becauſe all our Wills are military Teſtaments. 


A Teſtator made his Laſt Will and Teſtament in a Country, where 
it was ſufficient to make the ſame in the Preſence of a Notary Publick 
and two Witneſles, as in Holland; Cuære, Whether ſuch a Will ſhall 
be deem'd valid even in thoſe Places and Countries, where ſeven Wit- 
neſſes, and the greateſt Solemnity is required, as in Zealand, where 
they follow the Rules of the Roman Civil Law herein? The Commen— 
tators on the firſt Law of the Code Je Trinitate + do in common affirm 
the Validity of ſuch a Will: And according to this Opinion, it has been 
often adjudg'd *; yet ſome are of a contrary Mind, thinking we ought 
to diſtinguiſh on the Queſtion propos'd in this manner, e. That this 
common Opinion ought to be admitted as Law in reſpect of Debts and 
Things moveable. But in reſpect of things immoveable and fix'd to the 
Soil, we ought to conſider the Law of the Place where they are ſituated. 
For things moveable, becauſe they may be carry'd to any place whatever 
as depending on the Will and Pleaſure of the Owner, ought to follow _ 
the Owner's Perſon, and not the Laws of any certain Place: But Things 
immoveable, whole Situation is certain and perpetual, ought to be go- 
vern'd according to the /ocal Conſtitutions of the Country where the 
Poſſeſſion lies f. Tho? the Laſt Will of a Teſtator ought to be obſerv'd, 
regularly ſpeaking, as a Law; yet this does not proceed and take Place, it 
he orders and diſpoſes of any thing contrary to Law and Equity, for a 
Teſtator cannot Decree and Ordain, That the Laws ſhould not take 


place in his Teſtament * For all Precepts inſerted in a Laſt Will and 


Teſtament in fraud of the Law, are invalid : For the Precepts of a Teſta- 
tor are to be underſtood to have been founded upon Juſtice, and not upon 
Injuſtice. A publick Will made by the Hand of a Notary with ſeven 
Witneſſes is fully prov'd, tho? the Witneſſes be all of them dead. 

There were heretofore among the Romans three ſorts of Wills in uſe, 
one of which was made in the general Diet or Aſſembly of the People in 
Times of Peace; another was made #7 Prociuctu (as the ſaying was) 
2 g. when Men were ſummon'd to go into Wars; and a third fort was 
made per Emancipationemiſamiliæ by the Means of the A and Libra +. 
But upon aboliſhing of theſe three Kinds of Wills, there ſucceeded in the 
place thereof, a twofold kind, viz. a ſolemn and a muncupative Will, 
which are {till in uſe among ſome People. A /olemmn Will is, when the 
Teſtator reduces the laſt Order and Diſpoſition of his Will into Writing, 
by obſerving ſome due Solemaities of Law (as aforeſaid) and then offers 
the ſame to be corroborated by the Evidence of Witneſles ||. But a 2umcu- 
pative Will, according to the Civil Law, is when the Teſtator declares 
his Mind or Will in the Preſence of ſeven Witneſſes, without reducing the 


{ſame 


Parergon Juris Canonici Anglicani. 527 
{ame into writing“; and this is ſo called by that Law, whether the ſame J. 2.10. 14. 
be afterwards committed to writing or not. "Tho? with us here in 15ng- 
land, by the Statute for avoiding of Frauds and Perjurics |, No nuncupa. 1 1 2 
* tive Will ſhall be valid, where the Eſtate bequeath'd exceeds 30 Pounds, 85 
vhich is not prov'd by the Oaths of three Witneſſes then and there pre- 
* ſent at the making thereof, nor unleſs the Teſtator bids them or ſome of 
them to bear Witneſs, That ſuch is his Will: nor unleſs it were made in 
* the laſt Sicknels of the deceas'd, or in his Dwelling- Houſe, or where he 
| © had been reſident ten Days or more, except where he was ſurpriz'd from 
© his own Home, and died before his Return. And after {ix Months paſſed 
© from the time of ſpeaking the pretended Teſtamentary Words, no Telti- 
* mony ſhall be received of ſuch purmcupative Will, unleſs the ſaid Teſti— 
* mony was committed to Writing within ſix Days after making the ſaid 
Will. For the Romans find ing a ſolemm and perfect Will to be a matter 
of ſome Difficulty at ſome certain Seaſons, and in ſome Caſes, they, 
therefore introduced what they call'd a uι,duupatide Will “; and this » J. 2. 10. 
kind of Will has been in frequent uſe among Men; eſpecially, when they 4. 
fear that a ſolemm Will made as ſuch, wherein ſome of the Solemnitics 
required by Law being omitted, will not be deenvd as valid; nor 
reckon'd as a ſolemm Will, becauſe that is not done which ought to be 
done; nor will it be taken for a Will Jure Codicillornm, becauſe that 
was not intended by it. In this laſt kind of Teſtament the Teſtator re- 
veals his Will; and in the other he conccals it in writing: And this for 
two ſpecial Reaſons. Firff, Leſt ſuch Perſons as hope to gain ſomethin 
from the Will, ſhould be provoked to an unwarrantable Hatred of the 
| | | Teſtator, in Caſe they find themſelves diſappointed. And, 2/y, Leſt ſuch 
| as are named Executors, or have Legacics left them, ſhould contrive and 
procure the Teſtator's Death, either to hinder him from altering his Will, 
or to come at their Legacies and Expectations ſo much the ſooner. But, 
- | - From what I have juſt now hinted it appears, that there is another Di- 
viſion of Wills or Teſtaments, 2718. into what we call a per/ctt and an 
imperfect Will or Codicil: And this Diviſion may be tolerated without 
any abſurdity ; eſpecially, for the fake of Inſtruction, the Law not re— 
jecting the ſame as diſagreeable. That is called a pecrfett Will, which 
has an Executor named and appointed therein by expreſs Terms t: For 4c. 6. 7 
without the Appointment of an Exccutor it is no Will at all properly 
ſpeaking *, bur only a legal Diſpoſition; ſo that the Appointment of an -. >. 20. 31; 
Executor is the chief Foundation and Support of a Will or Teſtament 
ſtrictly fo called: And ſuch a perfect Will may either be a folemn or unſo- 
lemn Will; and in writing or without writing, as a parcutputive Will is, 
Plato, in the ſecond Book of his Laws, enacts and eſtabliſhes this as one, 
viz. That he who makes a Teſtament ought in the firſt place to inſtitute 
and appoint one of his Children, whom he ſhall think fit, to be his Heir or 
Executor, as we ſay: And the Cioi/Law approves of the fame Thing. 
For by this Law it becomes the Cauſe of a Perſon's dying Iiteſtate, if a 
Teſtator does, de fatto, pals by his Son or Child: And, according to . 
Pinian, a Teſtament is of no Weight or Moment; when the Son, who 
was in the Father's power, is paſſed by f. And the Lawyer Cajus there. 4 P. 38. 
upon obſerves ; that, among other Things which are neceſſarily requir*d 
to the ordaining of a Will, the principal Thing is the Teſtator's Power, 
either in appointing his Children to be his Heirs, or elſe in Diſinheriting 
them ||: For if the Son, who is in the Father's power, be paſſed by in 
Silence, the Teſtament is of no Uſe or Advantage to the Jeſtator's De- 
ſign of making it a Teſtament. We have like wiſe a Proof of this Law 
in the Juſtinian Code, where "tis ſaid, That if a Father ſhall in ſilence 
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paſs by his Son in making his Will, no Advantage ſhall accrue to him from 
thence : So that if the Son dies during the Father's Lifetime, the Father 
can have no Heir exiſting from that Will; becauſe it was nota legal Will 
ab initiv. And, hence it appears what this paſſing by of an Heir means, 
CS. Tis the Teſtator's Silence in reſpect of the Perſon not expreſly ap- 
pointed, or by Name not diſ-inherited : For a Son, by the Ci, Law, 
ought either to be expreſly made an Heir by Name, or elſe to be expreſly 
diſinherited. 

Having thus far ſpoken of a perfect Teſtament, J ſhall next conſider 
what we call an 77perſett one; or in other Terms, a Codicil, from the 
Latin Word Codex, which ſignifies any haſty or ſudden Epiſtle, accord- 
ing to Serv. Stlpitins on Ciceros familiar Epiſtles * : And here ſhew the 
Diftcrence between a Codici] and a Teſtament, which is manifold. As 
fir/t, becauſe an Heir or Executor mult be inſtituted and appointed in a 


_ Teſtament, as atorcſaid : But in a Codicil, an Heir is neither appointed, 


fC. 6. 36. 8. 


- Nor revoked + ; unleſs ſome one has a Privilege granted him of making 


an Executor by a Codicil (for fo I ſhall ſtile an Heir in this Place) as 
this Privilege is granted to Soldiers by the C/ Law |, For Soldiers 
have many Privileges in making Wills according to ul. Clarus, who 
ſays, that theſe Priviledges are extended even to ſuch as are found in an 
Enemy's Quarters, and in the Camp, tho? they do not fight there. 2dly, 
There are ſeveral more Things required to the making of a Teſtament 
than to the making of a Codicil: For in the firſt, ſeven Witneſſes of 
fourtcen Years of Age (at leaſt) are neceſſary, and theſe muſt be Males, 
and ask'd to give Teſtimony thereunto (as already hinted;) but in a Co- 
dicil four Witneſſes are enough, and it matters not whether they are 


- Males or Females *, or ask*d or not. And, therefore, a Codicil is detin'd 


to be a Laſt Will, veſted with fewer Solemnities than a Teſtament, 
whereby a Perſon orders and diſpoſes of that which he would have done 
aſter his Death, it being publiſh'd and declar'd in the Preſence of five 
Witneſſes ſubſcribing the ſame. Beſides, in a Teſtament, the Subſcrip- 
tion of all the Witneſſes in Writing, and likewiſe all their Seals thereunto, 
arc held neceſſary : But in Codicils, the Subſcriptions of the Witneſſes 
alone without their Seals are ſufficient f. Again, there is another Diffe- 
rence, e. That a Perſon may die with ſeveral Codicils by him, provided 
they do not contradic each other: But he cannot die with more 'Tefta- 
ments than one by him; becauſe the latter deſtroys and revokes the for- 
mer. Laltly, If a Perſon dies after he has made his T'eſtament, he is ſaid 
to dic Teſtate, tho? he has made no Codicils : But he, who dies after he 
has made Codicils, and without making a Teſtament, is faid to die In- 
zeftate; and, conſequently, his uteſtate Heirs, whom we call Admi uni- 
ſtrators, do ſucceed ro his Eſtate; and mult fulfil what he has ordain'd 
and diſpos'd of by thele Codicils. And thus a Codicil is not properly a 
Teſtament. . | 

Now only thoſe Perſons can make Codicils, who have the Power of 
making Tettaments|| ; becauſe the ſame Power ſeems neceſſary for the one 
as for the other: And the neceſſary Form and Solemnity of a Codicil, ac- 


' cording to the Cizil Law, is, that it ſhould be made by the Application 


of five Witneſſes (as atorcſaid) thereunto; but by our Law two Wit- 
neſſes are ſufficient. Yea, when a Codicil is not made by Nurcrpatior, 
but ſolemnly and in writing, which is called a ce Codicil, or a Codicit, 
the Sublcription of theſe five Witneſles is abſolutely required thereunto *, 
But this is not neceſſary in Ailitary Codicils; for thele only require the 
lame Solemnity as military Teſtaments; a greater Solemnity not being 
demanded ina Codicil than in a Teſtament. 241p, This Exception holds 

good 
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good in Codicils relating to Children: For in ſuch Codicils as theſe, two 
Witneſſes are enough even by the Cie Law, as two Witneſſes are ſuffi— 
cient in a Teſtament relating to Children . The third Exception is in re- C. 3. 36: 
ſpect of blind Men making of Codicils; and in reſpe& of theſe only, the ** 
ſame Solemaity is required as is neceſſary in making of Teſtaments: And, 
conſequently by the C Law, ſeven Witneſſes and a Notary are neceſſary + + C. 6. 23 
hereunto ; or elſe ſome other Perſon, that ſupplies the Place of a Notary, “, 

Codicils may be made four ſeveral ways, and at ſeveral Times. 
Firſt, Before a Teſtament ; when the Teſtator has made Codieils in the 
firit Place, and afterwards thinks fit to make a Teſtament : And theſe 
Codicils do not fall to the Ground on the Account of a ſubſequent Laſt 
Will and Teitament ; unleſs they be therein expreſly revoked jj, 24/0, A J. 2. 25. 1. 
Codicil may be in the Teſtament itſelf, as when any one makes a Teſta- 
ment, wherein he adds a Codicillary Clauſe, in order to be the more cer- 
tain of the Validity of his Diſpoſition : As that, if the Teſtament be not 
valid as a Teſtament, it ſbould be valid as a Codicil; or, omni meliori 
Modo, &c. For tho? a Teſtament of this kind wants the Solemnity neceſſa- 
ry unto a Teſtament, yet 'tis ſupported by a Codicil ; provided, it has the 
Qualities requiſite to a Codicil: And, conſequently, Legacies contain'd 
ia ſuch a Codicil are valid“. And this I aftirm, in oppoſition to the Gloſs * Mantic. 
on the third Law of the Digeſts, as quoted in the Margin 4 : where it is 2 
ſaid, * That if a Teſtament does not ſubſiſt as a Principal, a Codicil does f In l. 3. P. 
not ſubſiſt as an Acceſſory.” But this is a very weak Reaſon given by the 28.4. 
Gloſs; becauſe a Codicil is not ſupported as an Acceſſory, but as ſome 
Principal Thing by virtue of the Codicillary Clauſe, But this ought yet 
to be underſtood in a limited Senſe, . Provided, The Teſtament be 
not invalid through a Defect of a Will in the Teſtator; or invalid on the 
Account of Fraud, Fear, or the like; but only on the Account of ſome 
Defect in point of Solemnity. For a Defect of Will cannot be aſſiſted or 
ſalved by any Remedy of Law, ſince the Power of a Laſt Will and Teſta- 
ment entirely depends on the Will of the Teſtator. 3%, A Codicil may 
be made after a Teſtament : For he that has forgot to, diſpoſe of any 
Thing in a Teſtament, may, after a Teſtament is made, diſpoſe of that 
Thing in a Codicil ||. 4zþly, A Codicil may be made without any Teſta- D. 29. 5. 8. 
ment either antecedent or ſubſequent to ſuch Codicil : And then the Per- 
ſon deceaſed, charges the Heir ab Iuteſtuto or Adminiſtrator without any 
Teſtament to do that which he in ſuch Codicil orders to be done; as the 
Payment of the Legacies, and the reſtoring the Inheritance to Perſons ex- | 
preſly nam'd in ſuch Codicil k. From whence we may infer by the bye: *D. 29. 7.8 
That tho? a Perſon cannot be directly appointed Heir in a Codicil t; yet he þ j.z, :5. 2. 
may be indirectly ſo appointed, by commanding the Heir, ab inteſtato, 
or the Adminiſtrator to reſtore the Inheritance te another. But though 
ſuch Heir or Adminiſtrator ſo named in the Codicil or Will annex'd, 
{hall be oblig'd to reſtore the Inheritance to that Perſon; yet ſuch Heir or 
Adminiſtrator may retain the fourth part of the Inheritance to himſelf, 
which we call the Pars Trebellianica; unleſs in the Codicil or Will an- 
nex'd, he ſhall be prohibited fo to do: For the Pars Trebellianica may _ 
be deducted; provided, it be not particularly forbidden ||. ago 

An imperfect Teſtament in Writing among Children is valid, if the Cot. z. 
Father ſhall with his own Hand, in clear and undoubted Letters, write Oinotom. 
down the Names of his Children, and the Number of Ounces or Parts 9 5 
(for the Romas divided the Inheritance into twelve Parts) that he de- ö 
{igos to give them, and ſhall diſtinctly point out their Dividend and the 
Legacies bequeath'd to them *: But this is otherwiſe, if it be done by *c: 6.5: 
Signs and Characters. And ſuch Ede firſt made by the Teſlator, ſhall not 21. 

| erer | be 
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be deſtroy'd, unleſs the Teſtator ſhall afterwards, in the Preſence ol 
ſeven Witneſſes, exprelly declare, that ſuch Will is not valid; and makes 
a ſecond Will that is perfect, or makes an unwritten perfect Will. 
Though among other Things which are neceſſarily required in making 
Laſt Wills and Teſtaments, the Witneſſes ought to be ask'd to give their 
C. 6. 2 Teſtimony * as aforeſaid ; yet it is not neceſlary to ask them to be preſent 
oy at the Will as Witneſſes, but 'tis enough to ask them to be preſent 
as Witneſſes in general. The Number of Witneſſes, according to Ba. 
dis t, does not conſtitute the Form, but only the Solemnity of a Will: 
And the ſame Perſon ſays again, that the Subſtantial Form of a Will does 
not conſiſt in the Number of the Witneſſes, but only the accidental Form 
rhereof, which the ſaid Baldus calls the extrinſick Solemnity of a Will. 
For the Number of ſeven Witneſſes cannot be the Subſtantial Form of a 
Will, becauſe the Subſtantial Form thereof cannot be chang'd in any wiſe 
either by Law or Cuſtom. But no one doubts but that the Number of 
Witneſſes to a Will may be increas'd or diminiſh'd both by Law and 
Cuſtom : Therefore the Number of Witneſſes cannot be underſtood to 
be of the Subſtantial Form of a Will, Nor is the Law in the Code any 
Objection hereunto, ſince it proves the contrary, by ſaying, That the 
C. 6. 23. Number of Witneſſes appertains to the Solemnity of a Will j. But it may 
21. be urg'd, That a Will is defective, if one of the ſeven Witneſſes is want- 
C. 6. 23. ing, becauſe it cannot be legally prov'd x. For itlmuſt be admitted, that 
12. che Subſtantial Form of a Will is a Matter introduced by Civil Law, 
which may be alſo chang'd and remov'd by another Cjvi/ Law: the 
Subſtantial Form of a Will being in no wiſe founded on the Law of Na- 
tions, which is perpetual and immutable, But the Queſtion here is, 
Whether the Wit neſſes made uſe of in a Will may be preſum'd to have 
been ask'd, if this be not expreſs'd in the Will? To which I anſwer in 
the Negative, becauſe this is an extrinſick Solemnity which cannot be 
i Mantic. ut preſum'd t. All the Talian Doctors do agree, that it is enough, if ſuch 
rr. cap-11- Witneſſes have been asd by any extraneous Perſon : But then this ought 
to be done in the Preſence of the Teſtator, ſuftering and permitting the 
ſame ; becauſe the Teſtator himſelf is then underſtood to order and com- 
mand the ſame. For Witneſſes ought to be ask'd either by the Teſtator 
himſelf, or elſe by ſome other Perſon that repreſents him herein, accord- 
ing to Alexander in his Conſilia; and other Doctors are of ſame Opinion. 
It a Notary ſhall azzply ſay in Writing, that the Will was made in the 
Preſence of the Witneſſes within-written, ſuch Witneſſes, according to 
Speculator, are not preſum'd to have been ask'd. 
A Teltament and a Laſt Will are not the ſame Thing, becauſe a Laſt 
Will is of a larger Extent and Signification than a Teſtament. Yea, a Laſt 
Will is at were a Gexrs, containing under it a Teſtament as a Species. 
For the Doctors reckon up ſeveral Species of a Laſt Will. The fl is a 
Ieſtament. The ſecond is a Codicil. The 7hjrd is an Epiſtle, wherein a 
i. 3. 36. Fidei-Commiſſum is left to any one. The fourth is a Legacy. The fifth is 
1 5. 39. 6, A Capio, mortis Cauad i]; and ſome reckon a Donation mortis Canſa, Every 
S & zi. one may make a Laſt Will and Teſtament, unleſs the Law prohibits him 
| fo to do; provided, he has a ſufficient Uſe of his Reaſon, and a free Ad- 
miniſtration of his Goods and Eſtate : Becauſe every one may diſpoſe of 
his own as he pleaſes; provided, he be not hindered and forbidden b 
ſome Law. Now ſeveral Perſons are prohibited from making a La 
Will and Teſtament. As fr/t, an Idiot and a Madman, that has not his 
C. 6. 22.9, lucid Intervals f: Yea, theſe Idiots and Madmen are not only hindered 
from making a Will to profane, but even to pious Uſes. For the Act of 
making a Willis a human Act, which ought to be executed bumano modo: 
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But a' human Act cannot be executed by him, that has not a ſufficient 
Judgment, and Will to make a Feſtament: Wherefore a Perſon that has 
begun to make a Will, and falls into a Frenzy or Madneſs before he has 
perfectly finiſh'd the ſame, makes an invalid Will; and fo 'tis decreed in 
the Law a bove- quoted in the Margin“: For he that has not the Uſe of *c. C. 22. 
Reaſon, and a ſound Underſtanding, cannot exerciſe a human AQ. If it 
be a Doubt, whether a Perton has the uſe of Reaſon ſufficient to make a 
Will, we muſt have recourſe to Witneſſes and other Circumſtances ; there 
being no better Rule laid down and aſſign'd to diſtinguiſh herein. But if 
this cannot be diſcern'd or known by Witneſſes or by Circumſtances; and 
tis ſtill doubtful, whether he that appear'd to be an Idiot or Madman, 
has his lucid Intervals ſufficient to make a Will, it ought to be preſum'd, a 
that he has not; becauſe there is a C t of his Ideocy or Madneſs, but 
none of a Return to his Senſes again J. But if it cannot be collected from + Tuſch. 
Circumſtances that the Will was made in the time whilſt he was in his Tom. 8. 
right Senſes, I think, we ought to judge thereof according to the Form e: 18. 
of the Diſpoſition of the Will. For if the Form of the Diſpoſition was 
prudently made, the Will or Teſtament is preſum'd to be made during the 
time that he was in his right Senſes : And the Perſon averring it to be in 
the time of his Madneſs or Lunacy, ought to prove the ſame; becauſe . 
there is a Conſtat of an Act prudently done and manag'd il. Secondly, A UAA ant. de 
Perſon that is _—_ Deaf and Dumb from the Time of his Birth, can- vor k. 
not make a Laſt Will and Teſtament to profane Uſes“; except it be Niaſcard. de 
ſuch a Perſon as is render'd capable of making a Will by the Grant of "og? 
the Prince; for ſuch a Perſon's Will is valid, it he can ſufficiently expreſs 1 15 2 * 
his Mind by Signs and Tokens f. And a ſecond Exception hereunto is in 22. 10. 
the Caſe of a Soldier, whoſe Will is valid by reaſon of the Privilege | © © 8. 
granted to Soldiers, if he has clearly expreſs'd the ſame by Signs ||. I fay  j. 2. 11. 4. 
Deaf or Dumb, becauſe if he is only thick of Hearing, or flow of C. 6. 20. 10. 
Speech, his Will is good, and ſhall not be irritated by Law. But if a 
Perſon be not Deaf and Dumb at the ſame time, he may make a valid 
Will; becauſe 'tis enough if he can point out the Heir or Executor, and 
declare what he would have become of his Goods after his Death“. And . 22. 10. 
ſuch Perſon muſt be Deaf and Dumb together from the time of Birth, or s. 
naturally ſo ; becauſe if a Perſon be only ſo by Accident, he may make 
a good Will if he knows how to write f: For a Perſon, that is only Deaf + c. 6. 22. 
by Accident, can expreſs the Sentiments of his Mind, which a Perſon '*: 
Deaf by Nature cannot do. But if ſuch Will of a Deaf and Dumb Man 
be made to pi, Uſes, it is valid for the Good of the Church; ſince the 
Solemnity of the Ciel Law is not neceſſary in a Diſpoſition ad Canſas 
pias l. Perſons that are Blind; or under the Age of Puberty ; or Ser- | Tuſch. 
vants to Puniſhment ; as Perſons condemn'd to Death, or to ſuffer Ba- Tom. 8. 
niſhment, and the like, cannot make their Wills *. 222 pt 
The Interpretation of a Laſt Will and Teſtament belongs to the Judge, J. 3. 12. 
before whom it was prov'd, or to ſome other lawful judge; and to him bs 5h 3» 4, 
we muſt have recourſe for the Conſtruction thereof: But the Judge ought * 
to obſerve this Order and Method in expounding the ſame. %, He 
ought to conſider the Teſtator's Mind and Intention, it poſſible. But if 
this does not plainly appear, then he ought, 2%, To conſider what is 
molt likely, and probable to be th Teſtator's Meaning; which Probability 
is inferr'd from many Circumſtances. But if this Probability does not 
appear, he ought then, 34%, to have Recourſe to the proper Signification 
of the Words; and if the Words bear ſeveral Acceptations, 978. One a 
proper, and the other an improper Senſe, he ought to adhere to the 
proper Signification thereof t. There is no Concluſion more commonly 4 P. 6. 3. f. 
known Glos. ibi. 
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known in our Law. Books than this, 78. That the Wills of all Teſtators 
ought to be underſtood and taken according to the Diſpoſition of the 
Laws; and that every Perſon is preſum'd to have willed that which the 
Law itſelf ordains and directs “: And as a Teſtator is only ſuppos'd to 
conceive and think of that which the Law appoints; fo a Judge in 
the Interpretation of a Will ought to have a great Regard to the Laws, 
and not to his own Fancy and Pleaſure, And that Interpretation, where- 
by the Common Law is preſerv'd, is in every Diſpoſition deem'd a favou— 
rable Interpretation; and, therefore, it ought to be embrac'd and fol- 
low'd : And every Diſpoſition, which is expreſs and Jemply pronounc'd, is 
cloath'd by the Common Law; and ought to be reſtrain'd and extended 
according to the Rules of the ſaid Law; and all doubtful Words ought to 
be referr'd to the Meaning and Senfe thereof. In Laſt Wills and Teſta- 
ments, Words of a doubtful Signification may be explain'd and declar'd 
in Codicils : But where Words are clear of themſelves, there is no room 
tor Interpretation. Bur to proceed: | 

There are ſome derogatory Words inſerted ina Laſt Will and Teſtament ; 
and, therefore, I ſhall conſider them 1a the next Place. Now derogato- 
ry Wordstherein inſerted may be of a threefold kind: For there are ſome 


Words which are derogatory to the Act of making a Teſtament ; ſome 


which are derogatory to the Solemnity of a Teſtament; And ſome, 
which are derogatory unto the Mind and Will of the Teſtator himſelf. 
For Firſt, If a Man fays in his firſt WIll, That he will not make any 
other Laſt Mill and Teſtament, thefe Words are derogatory to the Act of 
making another Will: or, 7% If he ſhall ſay thus, 278. 1/ any other 
contrary Mill appears, his Mill is that the ſame ſhall not be valid: And 
theſe Words are alſo derogatory to the Act of making another Will, But 
if he ſhould ſay, .That if any other contrary Will ſhould appear, he 


would not have the ſame to be valid, unleſs it had ſuch and (uch Words 


literally expreſs d therein, as a PATER NOSTER, and an AVE 
MARIA, and the like (which are uſual among the Papifts): Theſe 
Words (I fay) are only derogatory to the Solemnity of the Will. But 
if he has already declar'd in his Will, That if he ſhould make another 
IWill or Teftament contrary to the preſent, he would have this not valid, 
nor to be lookd upon as f made by him : The Words are derogatory 

to the Will itſelf. | 
A Notary, where Notaries are made uſe of in Laſt Wills and Teſta- 
ments, may be compelPd to publiſh the firſt Will or Teſtament of a 
Perſon deceas'd, tho' the Teſtator has revok'd the ſame by his Laſt Will: 
for it may be the Intereſt of a Perſon to have that Will alſo produced; be- 
cauſe (perhaps) he has a mind to impeach it of Forgery, or of a Nullity 
and the like. And ſuch Notary ought not to tear it even at the Requeit 
of the Teſtator himſelf: For the Office of the Notary is ſuch, that tho” the 
Teſtator ſhould cancel the ſame, og the Notary is ſtill oblig'd to keep a 
Copy of it. If a Teſtament ſhould appear to be cancelPd by Interlinea- 
tions, yet I may deſire to have the ſame publiſh'd ; and the Notary ought 
to publiſh it with the Interlineations and Raſures, and to make mention 
of them too. A Confeſſion made in a Laſt Will and Teſtament in the 
Preſence of the Party, who accepts thereof, is irrevocable, tho” ſuch 
Teſtament be afterwards render'd null and void, or be even revok'd by 
the Teſtator : I mean ſuch a Confeſſion, whereby any Perſon acquires 
a Right, and which is made in the Preſence of the Party that acquires 
this Right; or in the Preſence of another that acts for him. But if ſuch 
a Confeſſion made in a Teſtament be not accepted before a Revocation of 
the Teſtament, the Conteſſion ſhall afterwards be revocable. And ſuch a 
Th Con- 
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Confeſſion made of a Debt by the Teſtator in his Will, ſhall induce a 
ſufficient Proof of ſuch Debt, if it was made in the Preſence of the Party 
or ſome one accepting of ſuch Confeſſion in his Behalf, *Tis preſum'd by 
a Tradition or Rule of Law, that a Laſt Will and Teſtament, which js 
found cancelld inthe Cuſtody and Poſſeſſion of the Teſtator, was cancell'd 
either by the Teſtator himſelf, or elſe by the Means of his own Order *, * tut: &«. 
Though a Will ſhall not be revoked by doubtful Words; yer ic might be | 154.6 
' revoked by ſufficient Words, and without Writing too, before the Statute 
of Frauds and Perjuries | : And before that Statute, it miglit be re- + <9 car. 2. 
voked by a ſubſequent Will, which was void in itſelf; for it was good to © 3 
revoke a former Will. But a ſubſequent Will which does not appear | 
{hall not be a Revocation of any Will in Writing which does appear: But 1 
ſubſequent Will, tho' not made in purſuance of the Statute of Ha] and 
Perjuries, &c. ſhall be a Revocation of a former Will, if it appears; 
yet a Will ſhall not be revoked by a ſubſequent Writing, unleſs ſuch 
Writing be alſo a good Will in its Circumſtances, A ſecond Will does 
not toll and revoke the firſt, according to ſome Men's Opinions, unleſs 
ſome ſpecial mention be made of a Clauſe inſerted in the firſt Will: For 
the firſt Will is valid and binding when two Wills are exiſting, though it 
be, in ſome reſpects, derogatory unto the ſecond, unleſs in renewing of 
the ſaid Will ſome ſpecial mention be made thereof. | 

The Effect and Conſequence of a Laſt Will and Teſtament is, That a 
Sentence ought to be pronounc'd in purſuance thereof; which is call'd the 
Probate or Approbation of ſuch Will; and a Man ought to abide entirely by 
it if it be juſt ; for this is only a Sentence of common Form, unleſs the Will 
be controverted 1n point of its Validity ; and then ſuch Sentence is only de- 
manded to Execution, quouſq; &c. For ſome Teſtaments are ſaid to be 
unlawful or invalid in reſpe& of the Will and Mind of the Teſtator 
himſelf, as becauſe his Will is irrational or contrary to good Manners, or 
becauſe the Teſtator was not of a ſound and perfect Mind or Memory at 
the time of making his Will“: For tis not by Law ſufficient, that the + x. 3. 27. . 
Teſtator be of Memory (when he makes his Will) to anſwer to uſual and Lindw. Lib. 
ordinary Queſtions, but he ought to have a diſpoſing Memory, fo as that 3: 1% . 
he is able to make a Diſpoſition of his Eſtate with Reaſon and Underitand- tm f. 
ing, and this is ſuch a Memory as is call'd a ſound and perfect} Memoyy ; werte, 
and if he has not ſuch a Memory, his Will ought not to be prov'd by a 
ſolemn Sentence, or demanded to Execution. For if the Eccleſiaſtical 
Court ſhall proceed to rhe Probate of ſuch a Will, where Lands are con- 
cern'd therein, a Prohibition lies at the Common Law, generally to ſta 
all the Proceedings in the Spiritual Court, as to the Probate of the Will, 
&c. till this Suggeſtion be try'd at the Common Law ij. Some Wills are n ct. =; 
alſo unlawful in reſpect of ſome Solemnity not obſerv'd therein: But ſuch Kep. fol. 2+. 
Wills ought, notwithſtanding, to be demanded to Execution *. Ihe Canan 9 
Law ſays, Thoſe of common right, are ſtiled lawful Mille, which a Butrio in 
Man makes touching his own proper Goods and Eſtate, ig. Such as he ra 5 ze 
has not acquired in Contemplation of the Churcht, tho? it be otherwiſe 7 * 1 8 
by ſpecial Cuſtom : For by Cuſtom, a beneficed Clerk may make a Will, 1. 7. & 5. 
and thereby diſpoſe of the Goods and Eſtate he has acquir'd even in 
Contemplation of the Church; which, by that Law he cannot other- 
wiſe do . If a Teſtator dying ſhall have Goods in divers Dioceſſes or Ju- y Linge, 
riſdictions, and his Executor ſhall have prov'd his Will before an Eccleſi. Lib. Tit.. 
aſtical Judge of one of thoſe Dioceſſes or Juriſdictions, 'tis ſufficient as 22 
to the Probate thereof, according to the Canon Law, if it has been once © 
prov'd before a competent Judge ; eſpecially, if it has been proy'd before the 
Ordinary of the Place where the Teltator died *. Nor is it needful that * Othob. 
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ſuch Will ſhould be proved again. But though, in reſpe& of granting 
Letters of Adminiſtration of Goods, and of Auditing and Paſſing an 
Account, Cc. every Ordinary of a Place, where the Goods are found, 
may intromit him by the Canon Law * : yet at this Day, in England, the 
Archbiſhop of Canterbury, in his Province, has the diſpatch of all theſe 
Matters, as well in reſpect of the Probates and Regiſtring of Wills of 
this Kind, as in granting of Letters of Adminiſtration, and in Auditing 
and Paſſing Accounts, where the Perſons have Bona Norabilia in ſeveral 
Dioceſſes of his Province f; and a Perſon is ſo ſaid to have Bona Nota- 
bilia, who has Effects in different Dioceſſes to the Value of 100 Shillings 
and upward in each Dioceſs. For, according to the Laws and Conſticu- 
tions of ſeveral Popes, and other Perſons, publiſh'd on this Account, 
thoſe Things are not ſtiled Bona Notabilia, whereby a Perſon (till re- 
mains a Parper, tho' he has acquired the ſame: And in regard of the 
Canon or Conſtitution quoted in the Margin, who is not worth of his 
own Money or Goods a hundred Shillings Sterling, or more. 

Tho? the Probate of Wills does of common Right belong to Biſhops, 
according to the Caron Law ||; yet, according to ohn de Athor, on a 
Legatine Conſtitution, this Power may accrue to inferior Ordinaries, 
and hence tis, that Archdeacons, Deans of Churches, and Abbots, ſome- 
times have the Probate of Wills, &c. and now Lords of Mannors with us 
in Right of the Abbots. This Probate, according to Bartolus t, may be 
made by an Inſtrument in a Nurcupatize Will, and fo likewite it may 
ina Teſtament that is not Nancupative (at leaſt) as to proving the So- 
lemnity, tho? not as to the Proving of the Will itſelf. For a Will may be 
proved per Teftcs, when two Witneſſes of Integrity are produc'd there- 
on, and do clearly depoſe touching the ſame*®, For ?tis enough in reſpe& 
of a Canonical Equity, that. a Conſtat be made of the Will of the deceas'd 
by two Witneſſes of Integrity being Superior to every Exception, to the 
end that rhe ſame ſhould be demanded to Execution, whether it be made 
to pious Uſes or not. It has been already ſaid, that a Woman cannot be 
a Witneſs to a Laſt Will and Teſtament, though a Perſon of never fo ho- 
nourable a Condition and Reputation for Integrity f: yet Panormitan 
lays; that, according to the Cauom Law, both Men and Women may be- 
come good Witneſſes thereunto, in the common Opinion of all the 
Doctors: For the Cauon Law reduces the Solemnity of a Will to the 
Law of Nations, which does not diſtinguiſh between the Teſtimony of a 
Man, and that of a Woman. But Alexander, Albert. Brunus and T1- 
raguel declare; That the Teſtimony of a Woman in reſpect of ſome Wills 
is barr'd and excluded even by the Canon Law l. But the Caron Law, 
beſides the Solemnity of the Law of Nations, requires the Preſence of the 
Pariſh-Prielt at the Atteſting of Wills; and if the Pariſh-Prieſt, or ſome 
other Prictt (at leaſt) cannot be had, then four Witneſſes are requiſite 
unto a Laſt Will and Teſtament. This ſeems tobe an Invention of the 
Church ro get the Clergy admitted to Perſons in their laſt Hours, in 
order to procure Legacies, and the like, to be left to the Church, or 
to the Pariſh-Prieſt himſelf, who is their Confeſſor and Ghoſtly Father 
that mult remit their Sins, if he pleaſes ſo to do; or elſe they are ſent 
to Hell by a Curſe of the Church, as is commonly practis'd in the Roman 
Communion. | | | 

The Inlinuation or Regiſtring of Wills is the Publication of Wills at the 
Acts of Court“; and, according to the Cuſtom of Euglaud, this belongs to 
the Eccleſiaſtical Courts, that is to fay, to the Biſhops and their Officials; 
and by the ike Cuſtom, to does the Approbation of them too f: Tho, by the 
Civil Law, à Lay Judge is a competent Judge in his ownJurifdiction, to grant 

the 
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the Probate of a Will *. Hoſtrenfrs obſerves, That in Eccleſiaſtical Eſtates, * C5. 23. 
ſuch Approbation and Inſinuations belong to Eccleſiaſtical Judges; bur N 
in Temporal Eſtates, the Matter appertains to the Temporal judge tf: + tn c. 16. 
But this Diſtinction is not regarded with us. And ſuch Approbation and * + = 
Inſinuation may be made by a Perſon that is not an Ordinary Judge, but 
even by a Commiſſary, and a delegated Judge, provided he has a ſpe— 
cial Mandate or Commiſſion for this End and Purpoſe; for a gene- 
ral Commiſſion is not ſufficient. But then, according to 7{y/ſtrenſrr, 


| when the Eſtate of the deceasd is both Eccleſiaſtical and Temporal, it 


ought to be done by both Judges, 8. Firft, By the Eccleſiaſtical, and 
then by the Temporal Judge. In England, Wills relating to Lands in 
Freehold are prov'd in the Court of Chancery, and all other Wills ia Ec- 
cleſiaſtical Courts. 1 
By the Civil and Canon Law f, the ſpace of a Year is allow'd and pre- || C. 1. 3. 28. 
ſcrib'd for the Execution of Laſt Wills and Teſtaments; and this time 13.6.3. 
runs from the Day that the Judge decrees his Monition or Order touch- 
ing the ſame : But by the Nove/s only ſix Months are allow'd for the Ex- 
ecution thereof *; and this Time commences and is current from the Day 
that ſuch Laſt Will and Teſtament was prov'd, regiſtred and engroſs'd. 
But by another Novel Conſtitution, five Years are indulged and appoint- 
ed for this Purpoſe. Now, for the better underſtanding of this Head, I 
ſhall propound ſome Axioms As, Fir/t, The Teſtator's Will ought to 
be demanded to Execution within the Time prefcrib'd and limited by the 
ſaid Will; and this is current from the Day of the Executor's taking on 
himſelf the Executorſhip. 204%, If the Teſtator has fix*d no "Time for 
the Execution of his Will, the Law appoints the Heir or Teſtamentary 
Executor one whole Year for the Pay ment of all Legacies whatſoever, 
which are not bequeath'd to Pious Ules ; and likewiſe to execute the Will 
in all other Reſpettsj. And after the Lapſe of a Year, the Right of fc. 1. z. 28. 
executing Wills is transferr'd, and devolves itſelf to the Biſhop of the 
Dioceſs)|; unleſs the Teſtator ſhall, in caſe of ſuch Negligence, have ſub- | x. z. 26. 
ſtituted another Executor; and this ſpace of a Year, runs from the day 19. 
of the Monition made by the Judge, as aforeſaid. 


* Nov. 99. 


Of Witneſſes, and their Depoſitions. 


| MONG all the ſeveral Species of Proof, that is deem'd moſt 

effectual which is made by Witneſſes, whoſe Credit and Evidence is 
invoked for the Confirmation of ſome doubtful Matter“. Now thoſe -x. 2. -: 
Perſons are called Witneſſes, whoſe Depoſitions the Plaintiff or Defendant 1“. 
makes uſe of, to procure Proof and Evidence to ſome doubtful Marter, 
and to render the ſame Credible f. Thus a Witneſs is a Perſon cited or + Socin. 
called into a Court of Judicature to declare to the Judge what he knows 6 
touching ſome Matter of Fact, which is under the preſent Examination 
of the Court ||: And his Declaration is ſtiled his Teſtimony or Depoſition, Ax. 4. 411. 
If fit and proper Witneſſes are not produced, the whole Cauſe or Buſineſs 
of the Suit drops and comes to nothing: And the Judge may in virtue of 
his Office repel and fer aſide unfit and improper Witneſſes. Among Wit- 
neſſes, Conſpirators are deem'd the ſame as capital Enemies; and, there- 
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Parergon Juris Canonici Anglicani. 
fore, ought to be ſet aſide, and their Teſtimony to be diſallow'd of * : 
But yet in ſome Caſes they may be admitted ; becauſe Witneſſes that are 
minus idonei, are admitted, where other Witneſſes cannot be had. The 
adverſe Party ought to be cited to ſee the Witneſſes produced and ſworn : 
And regularly this is indiſtinctly true in all Caſes except three, 218. Firſt, 
Where the Fact is notorious, and the Judge only admits Witneſſes for his 
own Information. 24ly, Where the Diſpute or Controverſy is de infor- 


 matione Perſon, viz. Whether he be fitly qualify'd for a Dignity or not. 


And 3dly, When the Proceſs is by way of Iaquiſition. But the 4bbor 
thinks this laſt way not to be legal, for the Laws do not diſtinguiſh be- 
tween Inquiſition and other Methods of Proceſs in relation to the Ad- 
miſſion of Witneſſes. But the Party need not be cited to appear ad au- 
diendum teſtes, ſince they ought to give their Depoſitions in ſecret, accord- 
ing to the Civil and Canon Law, For the Meaning of ad andiendumn 


teſtes in a Citation, is, Firſt, that the Party Litigant ſhould come and 


C. 4. 20. 
11. 


hear them ſworn. And 24ly, That after Publication he ſhould come 
and hear the Depolitions read, or elſe receive Copies thereof. He that 
will produce Witneſſes that come a great Diſtance, ought to tender and 
allow them their Expences : But the Perſon againſt whom theſe Witneſſes 
are produced, is not bound to bear any part of theſe Expences t, tho? the 
Witneſſes ought to give their Teſtimony for both ſides, as far as is con- 


| ſiſtent with Truth; and ought likewiſe to give an Anſwer to the Mini- 


FF, 2. 20 


54. D. 22+ 5+ 
3+. 3 


TC. 1. 5. 21. 
X. 2. 20. 21. 


C. 4. 20. 11. 


ſtrants Interrogatories. And theſe Expences ought to be tendered and ad- 
miniſtred to them, before they depart from the Place of their Abode or 
Habitation, without any regard had to what ſuch Witneſſes might have 
ſpent in their own Houſes : But it ought to be conſider'd, what their Jour- 
ney and Travelling Expences may ſtand them in. And if ſuch Witneſs 
ſhall receive Expences for ten Days, and ſhall be diſpatch'd in five, he 
ſhall be oblig'd to reſtore the Overplus or Reſidue to the citing Party. 
That Witneſſes be accounted Idoncous, they ought firſt of all to be Per- 
ſons of a free Condition, and not Bondmen or Servants. 24ly, The Sex of 
the Witneſs ought to be conſider'd, 27/2. Whether ſuch Witneſs be a Man 
or a Woman. 34, We ought to regard the Age of the Witneſs: For if 


he depoſes in a Civil Cauſe, he ought to be above fourteen Years of Age]; 


and full twenty Years of Age, if he depoſes in a Criminal Cauſe, unleſs 
in a Cauſe of Treaſon. 47hly, He ought to examine and enquire into the 
Fame and Reputation of a Witneſs, is. That he be not an infamous Per- 
ſon, and the like &. «£zþlp, The Fortune and Circumſtances of a living Wit. 
neſs ought to be conſider'd, whether he be a Pauper, and an indigent Perſon 
or not. 6thly, We ought to regard the Religion of a Witneſs, 2/2. Whe- 
ther he be a Pagan, Infidel, Heretick, Chriſtian, or the like f. 7th, No 
Credit ought to be given to Witneſſes that may reap any Advantages to 
themſelves from their own Depoſitions: For where the Conſequence of 
the Evidence may redound to the Benefit and Advantage of the Witneſs, 
ſuch Witneſs ſhall always be rejected. 87%, Accomplices in any Crimes, 
in Latin called Participes criminis, cannot be Witneſſes in the ſame 
Crime||, unleſs it be in ſome particular Caſes. As for Example, if there 
be four Perſons that have been Accomplices together in the Commiſſion 


of ſome particular Crime or Miſ-demeanor ; and, upon enquiry made 


thereinto, three of them ſhould be willing to excuſe the fourth by ſaying, 
that he was not guilty: In this Caſe (I ſay) no Credit ſhall be given to 
his Depolitions. So on the contrary, if they ſhould ſay, that only the 
fourth was guilty, and neither of them, no Credit ought to be given to 
ſuch Evidence, It one Man commits one Homicide, and another com- 
mits another, they [hall not be Witneſſes for each other; becauſe they 


ſeem, 
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ſeem, in ſome meaſure, to be Accomplices in the ſame ſpecifick Crime: 

But the Gloſs holds the contrary Opinion, becauſe the Text ſpeaks of one 

and the ſame Crime Identically: But tis otherwiſe in different Crimes; 
eſpecially when one of the Parties accus'd is acquitted, and not render'd 
Infamous. But this Law does not hold in the Caſe of a Conſpiracy, 

which is acted in Secret, and cannot be prov'd but by one of the Accom- 
plices or Partakers in ſuch Crime. | 

As a Judge ought not to admit any Poſition or Article, that is not per- 

tinent to the Matter in Suit: ſo neither ought he ro ſuffer any Witneſs 
or Perſon to be interrogated on ſuch an impertinent Article or Poſition ; 
nor ought he to ſuffer Witneſſes to be examined or interrogated on any 
other Articles or Poſitions, than thoſe on which they are produc'd *, And = Clog in 
as a Judge ought not to ſuffer the Party, that is willing to prove any |. J. D. 5: 3: 
Thing extra Cauſam, to proceed thereon : So neither ought he to ſuffer 2 
Witneſſes to depoſe extra Articulum ſ. Now in order to examine Wit- er. N. 3. 
neſſes, three Things are frequently required, 278. a Citation, Admiſſion, t Oloſs & 
and a Judicial Compulſion. For this is a Crneral Maxim, ig. That all Knie. 
Perſons, that are not particularly forbidden to give Evidence, and in 1. 1. D. 5: 
whom ſome Law or other does not excuſe from giving their Teſtimony, 3 
ought to be cited, admitted and compelled, But there are ſome Perſons, | x. 2. 21. 
tho? they are nam'd by the Party in Court as Witneſſes, yet for ſome Rea 5 & 3. 
ſon or other are not admitted: And if they are admitted, yet they are 
not cited : And if they are cited, yet ſometimes they are not compelled to 
give their Teſtimony. Touching the firſt of theſe, we read theſeY erſes in 
Hoſtienſis*, vis. * 6. quis 


71 7 - t,cod, tit. 
Conditio, Sexus, tas, Diſcretio, Fama, deli, 
Et Fortuna, Fides, in teftibus iſta requires. 


In order prove the Defendant's Innocency in a Criminal Cauſe, Witneſſes 
may be examin'd after a Concluſion in the Cauſe, and immediately before 
Sentence on Articles exhibited not direQly contrary to former Articles. 

The Examination of Witneſſes is valid, tho? they be not examin'd on In- 
terrogatories f. | N + C. 4. 20. 4. 
An Exception againſt the Perſon of Witneſſes ought to be made touch- Dd. ibi. 

ing the principal Matter in Suit, or (at leaſt) it ought to have an ob- 
lique Reſpect and View to ſuch principal Matter: And all Exceptions or 
Proteſtations againſt Witneſſes ought to be made ante Aperturam atteſta- 
| tionum, vis. before the Publication of their Depoſitions. All Perſons, 

by the Civil Law, of what Sex ſoever may be Witneſſes, whether Men 

or Women ||; provided, no Exception be made againſt them. But Wo- | P. 22. 5. x, 
men, regularly ſpeaking, according to the Canon Law, ought not to be 
produced as Witneſſes in Criminal Cauſes by reaſon of their Modeſty, 

the Imbecillity of their Sex and Judgment ; unleſs it be in ſuch Caſes 
wherein other Witneſſes cannot be had; or where the Greatneſs and Im- 
portance of the Cauſe requires it *: And this proceeds in all other Caſes. * 15 Q. 3. 1. 
In England, by the Common Law, the Wife cannot be admitted to give 
Evidence againſt her Husband in any Caſe, unleſs it be in Treaſon ; nor the 
Husband againſt the Wife. Tho' by the Julian Law a Pupil cannot be a 
Witneſs; yet when he is out of his Non-age, he may give his Teſtimony 
touching thoſe Things, which he knew and ſaw in his Minority, or during 

his Pupillary Age |: But this only proceeds touching ſuch Things as he 1 
knew and ſa w, when he came to the Age of Puberty. And the Reaſon why z. 

a Perſon cannot be a Witneſs of ſuch Things as he knew and ſaw in his 
Infancy, is, becauſe ſuch Age of Infancy, generally ſpeaking, has neither 
Knowledge or Underſtanding ſufficient to judge of Things. The Teſti— 
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mony of a Perſon not yet arriv'd at the Years of Puberty, is (therefore) 
null and void *, tho? nothing be objeQed to or againſt his Perſon : And 
the ſame thing may be ſaid of a Bondman or Vaſſal f. All Perfons are 
preſum'd to be ;donrous Witneſſes, unleſs it be ſuch as are found to be 
prohibited by ſome Law or Statute: For there is a permiſſory Edict, 
whereby every one is allow'd to give his Teftimony ; unleſs it be ſhewn, 
that the Law does particularly provide againſt ſuch Evidence, * 
Now Witneſſes are reprobated and diſallow'd of in Law, on the Ac- 
count of a twofold Defect, 21g. either on the Account of ſome Fault or 
Defect which ariſes from their Depoſitions: As for Example, becauſe 
their Depoſitions are contrary, obſcure, impdfſible, of the like, of which 
more hereafter : or elſe on the Account of ſome Fault or Defect, which 
ariſes from their Perſons. Firſt, then, Witneſſes are reprobated on rhe 
Account of ſome Deſect ariſing from their Perſons ; as becauſe they ate 
infamous Perſons *, and the like. For, without doubt, Infamy of Law 
repels and ſets aſide the Perſons ſo ftigmatiz'd, not only in Criminal, but 
even in Civil Cauſes f; fince a good Name and Reputation for Credit 
and Integrity is the Foundation of all Teſtimony &. But an /x#/amons 
Perſon ſtands in need of ſuch a good Name and Reputation, the good 
eſtate thereof being diminiſh'd on the ſcore of his Crimes, which render 
him infamous: And he is declar'd to be ſo #þ/o Fatto, or by way of Sen- 
tence. For this Reaſon, Perſons guilty of Porgefy, Inceſt, Adultery, 


| Keeping of Concubines, arid Perſons condemn'd of any Crime aga inſt the 


Publick ||, are ſet aſide, and not admitted to give Evidence or Teſtimony 
in any Cauſe, Nay, the Law has ſuch a Deteſtation to Infamy, that an 


infamous Perſon, tho? join'd with another credible Witneſs, does not 


J X. 2. 25. 1. 


. 22. 5. 3. 


1 X. 2.25. 1. 


*2 Q. 7. 39. 
f X. 2. 25.1. 


12 Q. 7. 39. 


make full Proof or Evidence in a Cauſe. Nor is Credit given to a Witneſs, 


who in his laſt exit or extremity of Life, has ſaid, That he has born falſe 


Witneſs in any Matter: But a Witneſs may be examin'd and interrogated 
as a Witneſs even in the laſt extremity of his Life, and his Evidence 


ſhall be valid, if he be a Perſon of an honeſt Reputation. For tho? he 


that can make a Laſt Will and Teſtament at the point of Death, may 
alſo be examin'd as a Witneſs at that Article of Time; yet his Depoſition 
may be reprobated for certain Reaſons, becauſe every dying Perſon is not 
preſum'd to be a St. 7ohn the Evangeliſt. if, 

Tho'a Witneſs convicted of any Crime objected to him, or otherwiſe con- 
feſſing the ſame, may be ſet aſide from giving his Evidence: yet he ſhall not 
be puniſh'd for fuch a Crime on ſuch a Conviction, unleſs it concerns the 
principal Matter in Suit t; ſuch Crime being obje&ed by way of Exception 
only, and not by way of Action or Accuſation. And ſuch Crime ought 
to be prov'd, before tt be determin'd by a Sentence: For Witneſſes ought 
to be free from all Infamy and Defamation of Infamy *, as aforefaid : 
Nay, they ought to be free from the leaſt Suſpicion theteof, and to be 
without any manifeſt Stain or Blemiſh in their Reputation, in order to 
render their Teſtimony effectual f. But Witneſſes cannot be ſet aſide as 
criminous Perſons after a Sentence or Concluſion in the Cauſe : For a 
Sentence is a Term that excludes and bars the Proof of an Exception af- 
rerwards objected againſt the Perſons of Witneffes. From what has been 
already obſerv'd, it therefore appears, that to the end a Witnefs may be 
ſaid to be of an entire Famie and good Integrity, he ought to be entirely 
free from four Things, 07s. Firſt, From any Crime itſelf *. 244p, From the 
Infamy and Defa ma tion of any Crime f. 34ty, From the Suſpicion of 
any Crime or Enmity to the Perſon againſt whom he is produc'd. And, 
Laftly, He ought to be free from every manifeſt Stain and Blemiſh in his 
Lite and Converſation ||, Now this laſt may be underftood in a twofold 

| Scale 
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Senſe and Meaning, viz. De Maculd anime, which ought to be more re- 

garded then any Defe and Imperfection, becauſe the Soul is of greater 

Price and Value than the Body: For if there be any Spot or Blemiſh there- 

in, it differs not from a Crime. - 

The Judge may, by Virtue of his Office, aſſign a Term-Probatory com- 

mon to the Parties in Suit for the Production of their Witneſſes: and 
moreover tis to be obſerv'd, That a Witneſs ought not, of his own ac- 

cord, to offer himſelf, but ought rather to expe&@ the Citation of the 

Judge, or the Requeſt of the Party litigant : For without ſuch a Requeſt, 

or judicial Compulſion, ſuch Witneſs is deem'd as a Perſon ſuſpected *. P. 3. 3. 23 
If a Witneſs refuſes to come and give Evidence, either on the Party's 8 ag 
Requeſt made to him, or on the Judge's Citation, the Judge may com- 

pel him hereunto indiftd mulfta, that is to ſay, by laying a Mul&t or 

Fine on him : yet this is otherwiſe in ſome certain Perſons, as aforeſaid, UX. 2. 21. 
who cannot be compelPd hereunto contrary to their Wills f. The ad. 1%“ 2 217 
verſe Party ought alſo to be cited or admoniſh'd (if preſent in Court) 4 Vide 
to appear and ſee the Witneſſes themſelves produced and ſworn jj, and Peculiar | 
ought likewiſe (if he thinks it his Intereſt) to exhibit and adminiſter ſuch ß 
Interrogatories to them, as he conceives to be proper ; otherwiſe the Ex- 
amination is null and void“: I ſay ſworn, becauſe it is provided both by X. 2. 2c. 
the Civil and Canon Law, That all Witneſſes ſhould be ſworn before * 3 #9 . 
they give their Depoſitions, in what Rank or Station of Honour ſoever 

they appear ||: Becauſe, tho? in reſpect of God there is no difference be- MX. 2. 20. 
tween an Oath and a ſnple Declaration, yet in reſpect of a Court of““ 
Law, there is this difference, og. That he is puniſh'd more ſeverely that 

acts contrary to an Oath, than he who acts contrary to a ſimple Decla- 

ration or Affirmation of a Thing. The Party that produces Witneſſes, 

ought to tender them their neceſſary Expences, and the Charges of their 

Journey . And this the Judge ought to take care of and ſee perſorm'd.  Cyn. in 
Note, Tis one Thing to be produced and ſworn ſub Capitulis, and ano- % & 4: 
cher to be produced and ſworn on the Merits of the whole Cauſe. The 
Admiſſion of Witneſſes made againſt a Perſon not cited to ſce them pro- 

duced, is null and void: And a Witneſs is ſaid to be admitted as toon 

as he is ſworn. | | 
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Thing againſt the Party Producent: Therefore, let every one be careful 
what Witneſſes he produces. If I produce a Witneſs againſt my Adver- 
ſary, and he be alſo produced againſt me, I cannot reprobate ſuch Wit- 
nels, though he ſhould appear to be an igfamous Perſon, or one guilty 
of Perjury : And his Evidence ſhall be deem'd good againſt me. For, 
ſays Juſtiuiau, if any one ſhall make uſe of Witneſſes, and the ſame 
Witneſſes ſhall afterwards be produced againſt him in another Suit or 
Cauſe, it ſhall not be lawful for him to except againſt the Perſons of 
ſuch Witneſſes; unleſs he ſhews, that there have ſince aroſe great Enmi- 
ties between him and them. And theſe Enmities ought to be ſuch for 
which the Laws do command Witneſſes to be fet aſide. Or unlefs they 
muſt have committed ſome Fact or Crime, ſince he made uſe of them, for 
which the Law repels them as Witneſſes. If the adverſe Party produces 
Witneſſes on one Head; and afterwards the other Party deſires, that they 
may be examin'd on the reſt of the Heads or Articles of any Matter ex- 
hibited in judgment, he thereby ſeems to approve of them in ſuch a 
manner, as that he cannot then diſallow of them “; but if the Party nei- 
ther approves nor reprobates Witneſſes produced againſt him, he may 
reprobate and diſallow of ſuch Witneſſes produced againſt him in another 
Cauſe, ſince he is not from hence preſum'd to approve of them, becauſe 
he has not reprobated them. Therefore, tho? he has renouuc'd the 
Power of reprobating them in one Cauſe ; yer he does not from hence 
ſeem to have renounc'd this Power in another Cauſe. If the adverſe 
Party, againſt whom a Witneſs is produced, ſhall proteſt againſt the Per- 
ſon of ſuch Witneſs as an improper Witneſs, and this Witneſs ſhall after- 
wards depoſe in Favour of the Perſon thus Proteſting, in ſuch a Caſe (I 
ſay) his Evidence ſhall not be taken in favour of the Perſon Proteſting, 
if the Party Producent accepts of ſuch Proteſtation f: But it is otherwile, 
if the Producent ſhall not accept of and ratify ſuch Proteſtation, which 
yet is to be underſtood with ſome Ampliation, 278. if ſuch Proteſtation 
be made againſt the Perſon and Validity of ſuch Witneſs : But 'tis other- 
wiſe, if it be only made againſt the undue Admiſſion of him. 

It has been ſaid, that Witneſſes are introduced to this End and Pur- 
poſe, iz. To give a full, true, and faithful Evidence for both of the 
Parties in Suit, according to the beſt of their Knowledge“: And this 
Teſtimony or Evidence ought firſt of all to be given and founded on ſome 
principal Corporeal Senſe of their own, according to the Nature and 
Quality of the Fact, as on their Sight, Hearing, Touching, Taſting, or 
Smelling ; and not on the Corporeal Senſe of another Perſon f. So that 
the Reaſon, which ſuch a Witneſs gives for his Depoſition, ought to con- 
clude rightly to the Purpoſe of the Party Producent ; becauſe more Re- 
gard is ſhewn to the Reaſon given by ſuch Witneſs, than to his ſimple 
Saying or Depoſition : And thus Witneſſes ought to depoſe appoſitely Je 


proprio ſuo ſenſu, and not de ſenſu alicno*. If a Witneſs ſays, That he 


has heard an Inſtrument read, yet he is not hereby ſaid to have underſtood 
the ſame : For this does not neceſſarily conclude and follow, becauſe to 
hear and underſtand are different Acts and Things; for a Perſon may 
only hear the nude and ſimple Sound of the Words, and not underſtand 
the Import and Efficacy of them. But, according to Baldus, if a Wit- 
neſs ſhould fay, I know it becauſe I was preſent, ſuch would be good 


Evidence; the Word Preſent including a Senſe and Underſtanding there- 


of. | 

Tho? Witneſſes may be compell'd to give their Evidence, yet a Witneſs 
is not bound to give an anſwer to a Polition or Interrogatory which is of 
a criminous Nature in reſpe& of himſelf t; nor ought a Witneſs to be 


ask'd 
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ask'd. or interrogated about any Matters, unleſs they are ſuch as are per- 
tinent to the Articles on which he is examin'd * : And thoſe Things are Spec. de 
ſaid to be pertinent, which either reſpe& a Declaration or an Interpreta- interroga- 
tion of ſuch Articles as the Perſon is examined on; or elle relate to ſuch 5 
Things as are connected and incident to them. And *tis the ſame Thing, 4 
if they be their Appendages, and do any wiſe whatever belong to them, 
no matter how lightly and ſlenderly; becauſe they adminiſter ſome ad- 
minicular Proof. But it has been a Queſtion, Whether ſuch a Declara- 
tion may be admitted after a Publication of Witneſſes ? And tis held, that 
it may ; provided, ſuch Declaration be probable and likely to be true. 
After the Publication of Depoſitions, regularly ſpeaking, other Witneſſes 
ought not to be produced in Civil Cauſes thro? fear of Subornation of 
them, and alſo becauſe the Parties do, by way of Concluſion, renounce 
all further Production of Witneſſes f: But in Criminal Caules, other Wit- + x. 2. 2c. 
neſſes may be produced in Favour and Defence of Innocence, notwith- “&. 
ſtanding ſuch a Publication of the Depolitions of Witneſſes ||. For, in || Abb. in 
Criminal Cauſes on the Defendant's part, the Cauſe is never ſaid to be © ES wy 
concluded till after Sentence: And, therefore, he may prove his Inten- 
tion at any Time whenever he pleaſes ; yea, even till a Definitive Sen- 


' tence excluſively. But Witneſſes may, in ſome ſpecial Caſes, be produced 


a ſecond Time, even after a Publication of their Depoſitions: For a Judpe 
may, for his own Information, ex officio ®, repeat Witneſſes that have not X. 2. 20. 
been rightly and duly examin'd, yet he is not oblig'd to do it. 53+ 


In ſuch Matters as are uſually committed and done, Witneſſes are ad— 


mitted that are otherwiſe i7habiles ad teftimonium perhibendum ; And 


Credit is likewiſe given to a Nou idoncous Witnets, if he has a Che 
or Fellow-Witneſs with him in point of Evidence. One Witneſs proves a 
Thing againſt the Party Producemt; and Credit is given to one Witness 
depoling touching his own Fatt, if there be any concurrent Indications or 
Conjectures contributing thereunto. In a Matter of Antiquity, more 
Credit is given to Witneſſes advanc'd in Years, than to others; and the 
older the Witneſſes are, the more Regard and Preference is given to them, 
being more likely to know the Truth thercot than others that arc younger 
than themſelves. . Witneſſes cannot prove a Negative touching a Deed ; 
but they may have ſufficient Notice and Knowledge of an Aflirmative. 
On the Plaintiff's Contumacy, and at the Defendant's Inſtance and Peti— 
tion, Witneſſes may be examin'd, and a Sentence pronounc'd thereupon ; 


yea, according to ſome, tho? Suit be not conteſted : Bur this, in my Opi- 


nion is wrong Practice. Tho' regularly, ſingle Witneſſes make no Proof 
according to the Civil and Canon Law g, nor yet fo much as half Proof + x. 1. «. 
by theſe Laws; unleſs ſuch ſingle Witneſs's Depoſition be given upon the 
principal Fact or Matter in Controverſy: yet this Rule docs not proceed in 
the Proof of Juriſdiction, or in the Proof of Servitude, which may both 
be proy'd by one Witneſs. And, moreover, this Rule ought to be limited 


a7 
* 


and reſtrain'd in reſpect of a Nobleman's Evidence; the Opinion of his 


Integrity being ſo great among all Men, that it induces the Judge to a 
Belief of his Teſtimony. 1 

Tis an Objection againſt a Witneſs, that he was heretofore, and at pre- 
ſent is an Enemy to the Perſon, againſt whom he is produc'd “; and that *D.- 
he will now revenge himſelf: or, that he cohabits with Enemies and the 
like. Which is a good Exception, it ſuch Perſon be a Capital Enemy, 
or a Conſpirator againſt the Party Excipient; for then he ſhall never be 
admitted f: But *cis otherwiſe, if he be only an Enemy on the Account of + x, . 8. 
ſome Criminal Suit or Proſecution commenc'd againſt him; yer in this 32. X. 
Caſe, he ſhall not be admitted till the end of ſuch Suit; and at the time“ 
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of Informations it ſhall be diſcuſs'd, whether he ought to be credited or 
not. 'Theretore, a Witneſs that is an Enemy by an outragious Enmity, 
ſhall be repelPd and ſet aſide * : But ris otherwiſe, if his Enmity be light 
and Moderate. And as an Enemy cannot be a Witneſs; fo neither can a 
Friend, it ſuch Friendſhip be very great and obliging : But elſe he may. 
For a Friend is not repelled, unleſs it be on the fcore of ſuch Friend- 
ſhip and Affection, as is between Parents and Children, Husband and 
Wife, and the like Relations f. For 'tis an ObjeQtion to a Witneſs to 
alledge, that he is the Parent or Father of the Perſon producing him, 
who cannot give Evidence either for or againſt his Son, nor the Son 
either for or againſt the Father or Parent, tho? both are willing it ſhould 


b. 22. 5. 9. be ſo fl, And the ſame is under ſtood of the Mother compriz'd under 


!! Gloſs in 


the Appellation of a Parent; and alſo of the Daughter. And, accord- 
ing to the Cioz/ Law, this is true of Aſcendants and Deſcendants 77: 
infinitum, whether they be under the Power of the Father, or have 
received Emancipation. Note, The Grandfather, by the Mother-fide 
as well as the Mother, is alſo ſtiled a Parent: But Collaterals and Kin- 
dred in a remote degree, may be reciprocally Witneſſes for and againſt 
each other, if they pleaſe; but not againſt others in Behalf of them. 
ſelves, The Father, Mother, and Children, are neither admitted to be 
Witneſſes in Behalf of each other, nor againſt one another jj, For the 


. 4. D. 22.5: Voice of the Father and of the Son is the ſame Thing, reprefenting, as 


it were, one and the ſame Perſon. But this is otherwiſe in the followi 
Caſes. For, Firſt, A Father may be a Witneſs to the Laſt Will and 


JTeſtament of his Son or Daughter. Secondly, A Mother may be a Wit- 


neſs, if a Queſtion ariſes touching the Age, Stock, or Lineage of her 
Children. Thirdly, Tis otherwiſe in Matrimonial Cauſes, v/z, When 
the Queſtion is, Whether Matrimony may be had and contracted with 
them or not, by Reaſon of their Conſanguinity or Affinity: But if the 
Queſtion be, Whether Matrimony be contratted or not, the Bride affirm- 
ing it to be contracted, and the Bridegroom denying the fame, the Father 
and Mother in this Caſe are not admitted as Witneſſes, if the Bride or 
Bridegroom be either of them Perſons of greater Riches, Honour, Power 
or Nobility than the other : But. if they be equal or inferior in either or 
all theſe Reſpects, they ſhall be admitted in favour of Matrimony. Yet 
ſome ſay, that if they are equal in theſe Points, the Father and Mother 
ſeem to be ſuſpected Perſons in point of Evidence. But if the Husband 
and Wite are in this reſpe& unequal to each other, as Things exceeding, 
and Things exceeded, that is to ſay, if the Husband be richer, and the 
Wife a Perſon of greater Power, Honour, and Nobility, in fuch a Cafe 
a good Judge ought to eſtimate how great the Husband's Riches are, and 
conſider, whether the Wife be of higher Honour and Nobility, and the 
Husband only of mean Extraction; fo that it is not likely for the Witneſſes 
to be prevaild on by the Riches of the one, or the Nobility of the other: 
and according to this it ſhall be interpreted, whether their Teſtimony 
{hall be ſuſpected or not. | 5 | 

A Witneſs that has an Intereſt in a Cauſe, is not a fit and proper 


*D.22.5.3- Wit neſs therein *, no one being an zdoncous Witneſs in his own proper 


Cauſe : For when any Credit is given to a Witneſs, he ought to be ſupe- 
rior to every lawful Exception, And for this Reaſon, the Judge 2 Ono, 
cannot be Witneſs before the Judge ad Quem, becauſe he has a kind of 
Intereſt or Concern in the Cauſe of Appeal. Now he is ſaid to be an 
idineons Witneſs, and ſuperior to every Exception, againſt whom go 
legal Exception can be objected. Thus the Teſtimony of a Brother or 
Silter, is, in Law, ſtiled ti moniuminutile; becauſe their — 8 

| liable 
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liable to Exceptions. Witneſſes ought not to be hired for a Price to give their 
Evidence; for ſuch Witneſſes as are hired cannot be ſaid to be faithful 
and idoneous Witneſſes in giving their Teſtimony f. But a Perſon in- t D. 22. 5. 3. 
duced to give his Evidence at the Requeſt of the Party, is not ſaid to be 
hired or corrupted ; and therefore 'tis ſaid, that Prayers and kind In- 
treaties may intervene, tho? no Price or Reward ought, For a Witneſs 
may ſooner be corrupted with a Price than with Prayers and Intreaties, 
conſidering the Avarice of Men: And, therefore, the Parties litigant, 
may uſe Prayers and Intreaties to induce a Witneſs to come and give his 

Evidence, provided no Corruption enſues thereupon. Nay, the Parties 
producing Witneſſes, may not only ask and intrear them to give their Evi- 
dence for the Diſcovery of the Truth, but are obliged ſo to do before 
they can have a Citation *: wherefore a Witneſs produced by a Litigarr, 8 rigs 
without a Requeſt or Citation, may be recus'd (as aforeſaid) as a ſu- „z“ 
ſpeed Perſon, or as one that intrudes and thruſts himſelf into the Buſi- 
neſs of giving Evidence t. No Credit ought to be given to a Witneſs de. 1991): 3 
poſing ad ſui exonerationem ; nor to Witneſſes, that have been inſtructed f 19. e. 4. 
by the Party Producent, or his Advocate, Proctor, and the like, how and 20. & in 
in what manner they ought to Depoſe in point of Evidence; unleſs they be 5, © 
only inſtructed in ſuch Matters as are Matters of Law: As that they 14 Q.;; 1. 
ought to give a concluſive Reaſon for their Sayings or Depolitions ; or 
unleſs they are only ſimply admoniſh'd by the Party to ſpeak the Truth. 
Nor is a Perſon ſaid to be a proper Witneſs, when either Praiſe or Dil- 
praiſe may be aſcrib'd to him from his Depoſitions. By the Common 
Law of England, a Counſel, Attorney, or Sollicitor ought not to be ex- 
amin'd as a Witneſs againſt his Client ; becauſe he is bound to keep his 
Secrets : And this holds good, when they, or either of them, diſcovers a 
Fact done after they are retain'd *. By the Caron Law, a Biſhop or Pref * Vent. Rep. 
by ter cannot be produced, or (at leaſt) compelled to be a Witneſs, unleſs Pt. 1. P. 147: 
it be in a Cauſe which cannot be otherwiſe known and diſcover'd ; be- 
cauſe the Prieſthood (fays that Law) is hereby diſhonour'd F : But a f. 9. 
Biſhop or Presbyter, who thus gives his Evidence by way of Necellity, 
ought not, according to that Law, to ſwear, as other Perſons do, on the 
Bible, but need only fee the ſame, And by this Law, a Biſhop or Preſ- 
byter may, in the place of an Oath, give Evidence by his Conſecration, 
and on the Word of a Prieſti: But this is not good Law here in Hug- 12 0. 5 4 
land. | & 5. 

By the Caron Law, a Layman cannot be a Witneſs againſt a Clergy- | 
man in a Criminal Cauſe*; not only (ſays the Law) becauſe Laymen are + x, 2. 20. 
uſually Enemies to Clergymen, as envious of their Privileges ; but alſo 21. 
on the account of that Reverence which is due to them: and foraſmuch 
as a Layman is not, in the Eye of that Law, of equal Dignity with a 
Clergyman, nor of equal Converſation. Under ſuch artful and ſelf. inter- 
eſted Pretences did the Clergy, in antient Times, fortify themſelves againſt 
the Juſtice of the Laity; and commit various Crimes without being 
queſtion'd for them: a Doctrine ſome of them would like well enough 
even in theſe Days. By the ſame Law, a Heretick may be a Witneſs tor 
a Chriſtian againſt a Heretick, but not againſt a Chriſtian }. | 1 2 2. 20. 

A Witneſs that gives falſe Evidence, ought to be puniſh'd with much 
Sharpneſs and Severity ||, becauſe he offends againſt three Perſons: For, 113 Q. s, 
Firſt He renders himſelf obnoxious to God, whom he contemns. 
24ly, He becomes obnoxious to the Judge, whom he deceives. And 

dly, He grows obnoxious to the innocent Perſon, whom he injures by 
bis Depoſitions *. Witneſſes that ſay a Man has been in daily Poſſeſſion * x. 5. 20. 
of a Thing, are not deem'd falſe Witneſſes, tho? there ſhould have been 
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Days or Intervals of Time, wherein he was not in Poſſeſſion, Gc. And 
it is the ſame Thing, if they depoſe touching a Man's daily Reſidence on 
ſuch a Benefice, or in ſuch a Place: for this Evidence is not vitiated, if 
there be ſome ſmall Intervals of Time, wherein he has not thus reſided : 
For ſuch Words ought to be underſtood in a civil Acceptation. And 'tis 
the ſame Thing of theſe Words, ig. omni tempore, afſidue, jugiter, in- 
deſinenter, Gc. Nor are Men render'd falſe Witneſſes, that ſay they 41. 
did ſo and ſo, and one of them is excepted. If a Witneſs, ſhall upon one 
Article give falſe Evidence, and on another ſpeak the Truth, his whole 
Evidence ſhall be naught and vicious; becauſe he is guilty of Perjury *: 
and, conſequently, his Evidence ought to be ſet aſide. . 

Time immemorial ought to be prov'd by Witneſſes, which ought to be 


old Men, depoling, That they have thus and thus ſeen it themſelves, and 


have ſo receiv'd it from their Parents and Anceſtors of old Times; and 
that ever fince their Remembrance it was thus done and obſer d, and 
newer otherwiſe to their knowledge: For as often as any Matter of An- 
tiquity or antient Fact comes in queſtion to be prov'd, recourſe ought 
always to be had to Men of Age and Seniority. Thus old Men in the 


_ Neighbourhood are preſum'd to have Knowledge of the Bounds and Li- 
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mits of Lands: And, therefore, they are deem'd to be good Witneſſes 
touching the ſame : For they are preſum'd to be better acquainted with 
the fame, who are (as it were) always preſent. Baldus lays||, that in 
proving the Boundaries of Lands or Diſtricts, we ought 6 able by the 
Credit and Depoſitions of old Men that live in the Country, and are pro- 
duced as Witneſſes: And hereunto he ſubjoins, that in Matters of this 
kind, the Evidence of Fame prevails much, if nothing has been heard of 
contrary thereunto . 15 | 

When tis ſaid in our Books, that more Credit is given to two Witneſſes 
affirming a Thing to be ſo and fo, than to a hundred deny ing it i, this ought 
not to have Place in a Negative Evidence well coarcted with Circum- 
ſtances, but only in a Negative Evidence founded on Credulity or Purga- 
tion. For whenever a Negative falls under the Corporeal Senſe of a Wit- 
nels as an Affirmative, ſuch a Negative may be directly proved. As for 
Example, it I ſee you not to have a Cap or Hat on your Head, I may 
give my Depolition thereof in a direct Manner, as if I would prove an 
Afirmative: For I do as directly perceive that you have no Cap or Hat 
on, as if I ſaw you had, in Caſe you had a Cap or Hat on your Head. 

In the Cauſe of a Corporation, extrancous Witneſſes are required; and 
not ſuch Perſons as are of the Corporation or Body Politick f: nor ought 
the Names of Perſons belonging to a Corporation to be uſed and ſet down 
in a Deed or Inſtrument as Witneſſes thereunto, if ſuch Deed or Inſtru- 
ment concerns the Corporation ; becauſe they ought not to be Parties 
and Witneſſes to the Tenor and Authority of ſuch Deed or Inſtrument : 
And by a Parity of Reaſon, the ſame may be ſaid of other Acts ſped and 
executed by a Corporation, SY | 

Teſtimony is not only -erbal and by Word of Mouth, bur 'tis alſo a 
real Thing, it being made by Evidence of Fact *: And herein two or 
three Witneſles are ſufficient for the Proof of any Fact, unleſs it be in 
ſome particular Caſes, wherein a greater number of Witneſſes are ne— 
ceſſary t. Witneſſes that are concordant and agreeing in the principal 
Bulineſs, do make full Proof, tho? they vary in Acceſſaries. Tis the re- 
ceived Opinion of the Doctors, that in Criminal Caſes two Male Wit— 
neſſes of good Fame and Integrity, and ſuperior to every legal Exception, 


giving their Evidence touching thoſe Things which they have heard or 


keen, do make full and ſufficient Proof: it being ſaid, That in the Mouth 
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of two Witneſſes, every Word ſhall be eſtabliſh'd il. But no one in |! Cor. | 
ſuch Cauſes ſhall be condemn'd on the bare Teſtimony of a ſingle Wit- © 37 | 
neſs*, Note, By the Canon Law, more Credit is given to Male than * Peut.c.19. 
Female Witneſſes, for the Reaſon abovemention'd. Again, in Criminal ©” i 
Cauſes, the pure and free Confeſſion of the Party himſelf is full and ſuf. " 
ficient Evidence: For there can be no firmer Proof of a Thing, than the | 
Confeſſion of a Man's own Mouth. For the Fact being confeſs'd, rhere f 

1 


can be no Queſtion made of ſuch Evidence : But then it ought to be a 
judicial and free Confeſſion made out of Priſon, and without any juſt 
Fear of Danger f. But becauſe Credit is not always given to him that HX. 2. 18. 2. 
confeſſes an Offence ; (for ſometimes a Man makes his Conteſlion for ſme 
End or Reaſon reſpeQing himſelf alone ;) therefore every Confeſſion 
of the Party in Criminal Cauſes is not ſufficient for Condemnation; un- 
leſs the ſame be free, ſpontaneous, conſtant, and the like. For a Con- 
feſſion made by Conſtraint, and on the account of Neceſſity, is no Proof || : MM. 1. 29-16- 
And it is a wicked Injuſtice for a Judge, to pronounce a Sentence founded 
on ſuch an extorted Confeſſion. 

Regularly, the doubtful and ambiguous Depoſition of a Witneſs, ought 
to be conſtrued and interpreted againſt the Party Producent, ſo that it 
ſhall make no Proof for him *, becauſe it does not relieve him. And hence *Gail. lib. r. 
it follows, that the Depoſition of Witneſſes ought not to be literally con- 9% 52. N. 5: 
cordant with the Averment of the Party Produceut, unleſs ſuch Con- 
cord and Agreement be probable and likely, and that they have been ex- 
amin'd on the Interrogation of the Party Producent : For as an Anſwer 
ought to be made and underſtood, according to the Interrogation and 
Queſtion put; fo ought alſo the Depoſitions and Teſtimonies of Wit— 
neſſes to be underſteod, according to the Articles produc'd and exlibited 
by the Party. The Depoſitions of Witneſſes are not valid, if a due 
Courſe of judicial Proceedings has not been previouſly obſerv'd: But the 
Examination of Witneſſes is valid, tho' they be not examin'd to Interro- 
gatories. The Uſe of Depoſitions is infinite according to the infinite Mul- 
titude and Variety of Events, which may become neceſlary to prove a 
Fact, whether it be in Civil or Criminal Matters. 

It has been ſaid, that regularly, every Perſon is admitted to be a Wit— 
neſs; unleſs he be expreſly reprobated by Law f. Now to reprobate in t vi. 2.10. 2. 
Law, is to propound ſome Exceptions either againſt Facts, Perſons, or 
Things, iz. to alledge ſuch Deeds or Inſtruments not to have been duly 
and lawfully executed; or that they are ſuch Perſons as ought not to be 
heard. For, as I have already ſhewn, Witneſſes produced may be ſet 
aſide on the ſcore of Infamy, Crimes committed by them, Affection to 
the Party Producent; and on the Account of any private Advantage ac- 
cruing to themſelves. Or, laſtly, they are ſuch Things as ought not to be 
admitted j. Therefore, Reprobation is threetold. Vinſt, In reſpect of y payicns: 
Deeds or Inſtruments. 24%, In reſpect of Perſons. And, 34%, In re- aur. prax- 
ſpe& of Things. Others divide Reprobation in this Manner. Firſt, In. * 
to Reprobation in reſpect of Productions reprobated. 20%, In reſpect of 
Witneſſes. And, 3dly, In reſpect of Titles and Letters produced againſt 
themſelves. And all theſe Things are reprobated two ſeveral ways, viz. 
either by Reprobations of Law, or by Reprobations of Facts: which in | i 
other Terms are ſtiled Contradictions of Law, and Contradictions of © | 9 8 
Fact. In all Reprobations, a general Proteſtation ought to be made, and 
particularly before the Examination of Witneſſes; lel the Perſon againſt 
whom they are produced ſhould ſeem to approve of their Perſons and De- 
poſitions f: And if ſuch a Proteſtation be not then made, the Pcrion pro- 4 x. 2. 20. 
teſting, ſhall not afterwards ab ; unleſs he makes Oath, that he 31. 
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vi. a. 10. 2. was, at that Time, ignorant of their Defects . For the Perſon of a Wit— 
neſs being once approv'd of either acitiy or expre//y, he cannot be after- 
wards reprobated by him that has thus approv'd of him, whether fuch 
Approbation be made by the Party Producent, or by him, againſt whom 

C. 4-20 ſuch Witneſs was produced +; or whether produced in the {ame or in ano- 

1 Gn. n ther Cauſe, unleſs ſome new Cauſe of Reprobation ſupervenes ||. . Nay, 

l. 17-C.4 if the Witneſſes produced have been reprobated by the Judge as vicious 

20. Inn. 2. Perſons, and then another Perſon produces them againſt me in another 

325 Cauſe, I cannot even then reprobate them; becauſe J have once approved 

ok them: which Approbation has its Effect and Operation in another 

1.0.4. Cauſe, as well as between other Perſons f. Reprobations of Witneſſes do 

20. not hinder their Examination, unleſs the Cauſes of ſuch Reprobations are 
to be prov'd by Perſons that are infirm, and of great Age, or elſe by 
ſuch as are about to be abſent, c. whereby great Danger may accrue to 

X. 2. 6. 5. ſuch Perſons as reprobate ſuch Witneſſes v. But if there be no Delay, 

then the Examination of the Witneſſes produced on the principal Cauſe, 
{hall not be delay'd and put off: Becauſe a Reprobation or Contradiction 

P. 2. 12. 1. 1s preſum'd to be made go litem protelandi f. But after the Witneſſes 
have been examin'd and publiſh'd on the principal Cauſe, the Crimes and 
Detects of the Witneſſes ſhall then be prov'd, if any ſuch have been ob— 

* Gail. Prax. jected againſt their Perſons or Depoſitions “. 

5 A Perſon ſuborn'd and corrupted ſhall be reprobated, and not allow'd 

N. 2. 19.9. to give any Evidence in a Cauſe t. Now Subornation is a latent and 
ſecret ſeducing of Witneſſes from diſcovering the Truth in a Cauſe, b 
inſtructing them in Falthood : For the Verb ſaborno, in Latin, ſignifies 
the ſame as falſnm aliquem iuſtrub, ſemotis arbitris, being always uſed 

D. 43. 2-9- in an ill Senſe. You have an Inſtance or two of this in the Digeſts ||. 

& 12:55 Thus Suborration is faid to be, when any one applies himſelf ſecreily to a 
Witneſs, either to expreſs and declare ſomething that is falſe, or to con- 

Wilh. in ccal ſomething that is true, in the giving of his Evidence“. For they are 

c. 2. Cl. a. 8. ſaid to ſuborn a Witneſs, that do in a ſecret manner inſtruct ſuch a 

v. ſubornat:o. a #* 5 3 , - 
Witneſs, what he ought to give in Evidence by his Depoſitions, as well 

1 . 2. 19.9. a5 they who bribe and corrupt him to depoſe that which is falſe f. Subor— 

nare (ſays a certain Author) is guafe ſubtus in aure alicnjus ipſum male 

| Gloſs. in OFNAFC |. | 

0. . Cl. 2.8. Though a Witneſs may incontirently correct himſelf and amend his 
Depoſitions before the Judge or Notary has perfected the Examination 
of him, and before he leaves the Preſence of the Judge; yet ſuch Wit- 
neſs cannot correct himſelf ex 7zrervallo, or after any Diſtance of Time, 
and a Publication made of his Depoſitions ; and this through a Fear of 

Cl. 2.5.2: Subornation *. But a Witneſs may correct himſelf not only before the 

Notary has reduced the Anſwer of ſuch Witneſs into Writing, which he 
afterwards corrects ; but even after the Notary has taken the ſaid Anſwer 
down in Writing; provided he does it before he the ſaid Witneſs has ſub- 
ſcrib'd himſelf to the Examination; becauſe then ſuch Correction and 

Abb. in Amendment is ſaid to be made icontinenily and not c intervallo4. Nay, 

Nr., A Witneſs may correct himſelf after his Examination is ended and finiſh'd ; 
provided it be done before he has had any Diſcourſe and Converſation with 

*X.2.21.7. the Party in Suit“: But tis otherwiſe, if he has ſince had Diſcourſe with 


d 


Dod. ibi &. the ſaid Party, becauſe this might igduce Subornation. Wherefore, if a 
ñdm 4 5 3. & ibi „ 0 2 4 : 
Notata. Witneſs be always kept in Priſon in ſuch a ſecret manner, that he cannot 


have any Diſcourſe with the Party, he may correct himſelf at any Time 
whatſoever ; tho" Bofſins ſeems to be of a different Opinion in this Mat- 
ter, by reaſon of the eaſy way of Corrupting Jaylors in this point, 
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A CATALOGUE of the Monaſteries and 
Religious Houſes in England, difloly'd by a Statute in 


King Henry 


the VIlIth's Time, explaining the Lands 


_ of ſuch Houſes as were diſcharg'd from the Payment of 
Tithes in virtue of 'their ſeveral Orders ; as Knights 
Templars, Hoſpitallers, and the Ciftercians were in their 


Times. 


Abbots called to Parliame 


Tnoſe mark'd with an Aſterisk * were Mitred 
nt, and exempt {rom Epiſcopal 


Juriſdiction. | 
MW : hen erat Vale 
ws "oP ene eee R | Of what Order. | We — Stag ; 
| Yo 85 Ann. | "s „ 
* A Bingdon, Ab. | Berkſ. | 821 Benedictines | 187 oo 09 
| Abbotsbury. Dorſet 1016 Benedict ines 390 19 02 
* Sr. Albans, Ab. Hertford. | 793 Benedictines | 1 1 11 
Ambresburg, A. Wilts | 1177 [Benedictines 494 15 oa 
St. Andrews, Pr. Northam. | 1067 [Cluni 263 07 ou 
Aſhrugg, Coll. Bucks : FE dw. 1. Can. St. Auſt, 416 20 04 
Barndney, Ab. Lincoln | 712 Benedictines | 365 06 oz 
Barnewelt, Pr. Kent Heu. 1. Can. St. Auſt | 256 11 10 
Bartholomew. | [Smithfield | 1102 [Can. St. Aull.“ 653 15 og 
Bath, Abbey. Somerſct Heu. 3. Bencdictines | 6; 7 o 8 
Berking, Ab. Etſſex 680 Benedictines $62 12 oe 
Bellavalla, .Pr. Nottingh, | 16 . 3. Carthuſians 227 8 oo 
Belland, Aab. York 1134 | Ciſtercians 238 9 og 
Bermondſey, Ab, Surry Heu. 1. Can. St. Ault.| 474 14 og 
Birlington. ILorxk len. 1. Can. St. Auſt. 547 06 11 
Bodmin, Priory. Cornwall | 936 Can. St. Auſt. | 270 oo 11 
Bolton in Craven. Vork Hen. 1. Can. St. Auſt. 212 13 og 
Bordeſly, Ab. Worceſter | 1138 |Ciſtercians | 388 cg 10 
Boxley, Ab. Kent | 1114 Ciſtercians 204 04 11 
Bradſtock, Pr. Wilts - . Cong. Can. St. Ault.| 212 19 oz 
Brewton, Ab. Somerſet. 7. Cong. Can. St. Auſt. 439 06 68 
Briſtol, Ab. Glouceſter Ilen. 1. Can. St. Auſt.| 670 13 11 
Buckland, Pr. Somerſet | Edt. 1. Ciltercians 223 07 og 
Buckfaſt, Ab. . | Devon Fen. 2. Ciſtercians | 466 11 02 
Burton on Trent, Ab.] Stafford K. Fidr. | Benedictines 267 14 03 
Buſleſham, Ab. Berks . | 13 E. 3. Can. St. Auſt. 285 co oo 
Butley, Ab. . | Suffolk 1171 [Can. St. Ault. 318 17 oz 
Carli e. Fr. Cumberl. | /. Ruf. Can. St. Ault. 418 03 og 
Caſtle Ave, Ab. Norfolk 1092 | Cluni 306 11 04 
Cerne, Ab. Dorſet K. ads. Benedictines | 515 17 10 
Charter-Houſe. | 1372 | Carthulians | 926 02 o7 
Chertſey, Ab. Surry | 666 Benedictines | 659 10 08 
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| IP hen Of what Value 
ams of Monaſteries, n what : 
NY * nd ee 8 — es. . 07 abe Oraer. ag _ 
Chickſand, Pr. Bedford Vm. 2. White Canons 212 03 Os 
* Cirenceſter, Ab. Glouceſter Hen. 1. | Can. St, Auſt. 1051 O og 
St. Clare. We. Algate| 1292. 1416 08 02 
Clerkenwell, Pr. K. Hep. Benedictines 262 19 oo 
Colcheſter, Ab. Eſſex Hen. 1. Can. St. Auſt.| 523 17 O 
Comb, Ab. Warwick K. Step. Ciſtercians 371 15 or 
Combermere, Ab. Cheſhire | 1134 | Ciſtercians 225 09 07 
St. Croſs, Ab. Stafford 1153 {Ciltercians | 227 05 © 
* Croyland, Ab, Lincoln 716 | Benedictines | 1803 15 oy 
Croxden, Ab. Leiceſter |R. 1. Præmonſtr. 385 00 10 
Croxden, Ab. Stafford Ciſtercians 
St. Cuthbert, Ab. Durham | 842 Benedictines | 523 17 oo 
Darby, Abby. Derbyſh. | Her. 2. Can. St. Auſt.| 258 14 og 
Dartford, Ab. Kent 43 E. 3.|Can. St. Auſt. | 380 oo co 
Dinkſwell, Ab. Devon | 1201 |Ciſtercians | 294 18 06 
Dorcheſter, Ab. Oxon 635 Can, St. Auſt, 219 12 oo 
Dunſtable, Ab. Bedford | Her. 1. Can. St. Auſt. 344 13 O 3 
Edington, Pr. Wilts | 1352 [Can. St. Auſt. 442 og 97 
* Edmondsbury, Ab. |Suffolk | 1020 | BenediQtines | 1659 13 11 
Einſham, Ab. Oxon K. Eth. |BenediQtines | 441 12 02 
Elmeſton, Ab. Bedford Vm. 1. | Benediftines | 284 12 11 
Epworth, Lincoln V. R. 2.|Carth.Monks| 237 15 o2 
Fair-place, Ab. Hampſh. | 1204 | Ciſtercians 326 13 oz 
Farley. a Wilts 1125 Cluni 217 00 o 
Feverſham, Ab. Kent 1147 [Cluni 286 12 O6 
Ford, Abby. Devon 1133 Ciſtercians 174 10 os 
Fountain, Ab. | York 1132 |Ciltercians 98 06 8 
Furnes, Ab. Lincoln 1127 |Ciſtercians | "ms 16 og 
St. Germains, Ab. |Cornwall | 4:he/ſ?. Can. St. Auſt.! 243 o8 og 
* Glaſſenburg. [Somerſet | 300 Benedictines 3311 07 og 
*Glouceſter, Ab. Glouceſter | 680 Benedictines | 1946 oo 0 
Gisborn, Ab. York K. Step. Can. St. Auſt.| 628 oz gg 
Godſtow, Ab. [Oxon K. Hep. |Benediftines | 294 05 10 
Hales, Abby. Glouceſter | 1246 |Ciſtercians | 257 07 og 
Hales-Owen, Ab. | Worceſter / K. John Præmonſtr. 282 13 04 
HFales-· Owen, Ab. Salop K. Johs Præmonſtr. 337 15 06 
Haghmond, Ab. Salop 1100 [Can. St. Auſt. 259 13 07 
Hertland, Ab. Devon Hen. 2. Ciſtercians 294 18 06 
* Hide, Abby. Hampſh. K. 4{fr. Benedictines 865 18 gg 
Hinton, Pr. Somerſet | Her. 3. Carthuſians | 248 19 02 
Holmeoltron, Ab [Cumberl. | 1135 Ciſtercians 427 19 0 
Holynell. Lond. &c. | 1318 Black Monks] 347 15 06 
Hulme, Abby. Norfolk K. Can. Benedictines 583 17 oo 
Jervall, Ab. York K. Step. | Ciſtercians | 234 18 og 
John of Jeruſalem. Hen. 1. 2385 12 0$ 
Ixworth, Pr, Suffolk . Cunq. Can. St. Auſt.| 280 oy og 
Keynſham, Ab. Somerſet Hen. 1. Can St, Auſt.] 419 14 oz 
Kennelworth, Ab. Warwick Hen. 1. Can. St. Auſt, 538 19 oo 
Kingſwood, Glouceſter | 680 Benedict ines 244 11 o2 
Kirkham, Ab. York Hen. 1. Can St. Auſt. 239 09 og 
Kirkſtall, Ab. York 1 Hen. 1. Ciſtercians 329 02 11 
| Lincoln 1139 |Ciſtercians | 286 02 07 


A Catalogue of the Monaſteries 


Kirkſted, Ab. 


and Religious Honſes in England. 549 


5 ; When | Of what Valet 
, ae Sans kart. | pans [or wm cr 7 f 
nn. l. „„ . 
Lacock, Ab. Wilts 1232 [Can. St. Auſt, 203 12 0c 
Lanthony, Pr, Glouceſter | 1136 [Can. St. Auſt. 649 19 11 
Landa, Ab. Leiceſter . Ryf. | Can; St. Auſt. 394 © 3 03 
Launceſton, Ab. Cornwall [V. 1. | Can, St. Ault, 354 co 11 
Ledis, Priory. Kent 1119 [Can. St. Auſt.] 362 07 07 
Lenton, Priory. Nottingh. | Hen. 1. Cluni 329 05 10 
Leiceſter, Abbey. |Leiceſter | 1143 Can. St. Auſt. 951 14 05 
Lilly ſhall, Ab. Salop Adelfled K. of Mercia. 229 03 01 
Lincoln, Priory. Hen. 2. | 202 o o 
London Minors dev. 1. Benedictines 318 0 Os 
London Houſe _ Ed. 3. Carthuſians | 6,2 ov og 
* Malmesbury, Ab. | Wilts 670 Benedict ines 803 17 07 
Malvern, Ab. Worceſter | 1083 |BenediQtines 30Y ol og 
St. Mary Biſh. Pr. 1187 478 06 06 
St. Mary Ov. Ab. Heu. 1. Can. St. Auſt. 624 6 66] 
* St. Mary Vork, Ab.] York IV. Ruß. Benedictines 1550 of oo 
Mauling, Ab. Kent K. Edin. Benedictines 218 04 2 
Maulton, Ab. Vork K. Step. | 237 O oo 
Melſam, Ab. York | 1136 |Ciſtercians 299 06 04 
Merrival, Ab. Warwick | 1148 |Ciſtercians 254 or 08 
Merton, Priory. Surry 1121 [Can. St. Auſt. 957 19 og 
St. Mich. Hull. York 1377 |Carthuſians 231 17 oz 
| | Midleton, Ab. Dorſet Ethel. Benedictines 578 17 11 
ö Michelney, Ab. Somerſet | 7940 |[Benedittines | 447 O4 11 
Miſſenden, Ab. Bucks 1293. Benedictines 261 14 06 
M. Burton, ab. | York 1186 |Cluni 239 03 06 
Mountgrace, Ab. York | 1396 Carthuſians 323 02 10 
Neots, Abby. Hunting. Heu. 1. Benedictines 2 41 11 04 
Newark, Pr. Surry 258 11 11 
Newham, Ab. Devon 1246 [Ciſtercians 227 O O8 
Newburg, Pr. York 1145 [Can. St. Auſt. 367 08 oz 
Newnham, Pr. Bedford | Her. 1. Can. St. Auſt.| 293 og 11 
Newſted, Pr. Nottingh. FE dw. 3. | Can. St. Auſt. 219 18 08 
Notetey, Ab. Bucks Hen. 1. Can. St. Auſt.] 437 o6 o8 
Noſtel, Ab. York Heu. 1. Can. St. Auſt. 492 18 02 
Nuneaton, Mon. Warwick Heu. 2. Benedictines 258 14 og 
Oſney, Priory. Oxon Heu. 1. Can. St. Auſt. 654 10 02 
Oſwick, Ab. Eſlex I120 Can. St. Auſt. 677 OI 02 
Oxford, Pr. Oxon Ant. Conq. 5 224 04 O8 
* Peterborough, Ab. | Northam. Benedictines 1721 14 00 
Perſhore, Ab. Worceſter | 1138 |Ciſtercians 643 04 of 
Pipewell, Ab. | Northam. | 1143 Ciſtercians 286 11 08 
Plimpton, Ab. Devon [| Edw. 1. Ciſtercians 241 17 — 
Pomfret, Ab. York T. Cong.|Cluni $3734.» 
* Ramſey, Ab. Hunting, | 968 | BenediCtines 1716 12 04 
* Reading, Ab. Berkſ. Hen. 1. Benedictines 1988 14 3 
Reverly, Ab. | Lincoln 1142 [Can. St. Auſt.] 287 o2 og 
Rival, Ab. York 1132 |Ciſtercians 278 10 02 
Rithal. York | oo Oe I a» 
Rocheſter, Ab. Kent | 600 [Benediltines | 486 1x o5 
Rock, Ab. York 1147 [Ciſtercians | 224 O2 05 
Rumſey, Ab. | Hampſh. 907 | BenediQtines | 293 10 10 
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2 1 | IWhen Cf what Value 
f nes of Monaſteries, In «hat - 1 PP _ 
he gore” Fromm : Counties. ah ruin by OT PE; . 8 A 2 
Selby, Ab. | York 7. Conq- Benedictines | 729 12 10 
Sempringham, Ab. | Lincoln 1045 |Gilbertines 317 04 or 
Shafton, Ab. Dorſet 941 Benedictines 1166 08 og 
Shene, Pr. Surrey 1414 [Carthuſians | 777 12 oo 
Sherborne, Ab. Dor ſet 370 Benedictines 682 14 0 
* Shrewsbury, Ab. | Salop rod [Can St. Auſt.| 615 04 oz 
Sibeton, Ab. Suffolk | 1150 [Ciſtercians 250 15 o7 
Sion, Ab, IL. & M. Heu. 5. | Can. St. Auſt. 1731 o8 og 
Smithfield E. Ab. | 134 . 3. Ciſtercians 602 11 10 
Southwick, Pr. Hampſh. Hen. 1. Can St. Auſt. 257 o4 og 
Spalling, Ab. Lincoln 1052 |Benedictines 761 8 11 
Stratford, Ab. Eſſex 511 Ciſtercians 511 16 03 
Sulby, Ab. Northam. K. Step. Præmonſtr. 258 o8 og 
Strata Florida, Cardigan T. Cong 1226 06 og 
St. Swithin's. Winchelt. | 634 Benedictines 1507 17 og 
Tarrent, Ab. Dorſet Hen. 3. | Ciſtercians 214 07 og 
* Taviſtock, Ab, Devon | 961 Benedictines | 902 © 07 
Taunton, Pr. Somerſet | Her. 1. Can. St. Auſt.] 386 68 10 
Thame, Ab. Oxon Hen. 1. | Ciſtercians | 256 13 11 
* Tewxsbury, Ab. |Glouceſter | 715 | BenediCtines | 1598 os oz 
Thetford, Ab. Norfolk 1103 [Cluni 312 14 og 
* Thornley, Ab, Kent 972 Benedictines 411 12 11 
Thornton, Ab. Lincoln 1139 [Can. St. Auſt. 594 07 10 
Thurgarton, Pr. Nottingh. Hen. 1. Can. St. Auſt. 259 09 
Titchfield, Ab. Hampſh. Hen. 3. Præmonſtr. 242 16 1 
Tinmouth, Pr. Durham 397 11 -og 
Tinmouth. Northum. | A Cell to St. Albans. | 511 O4 oy 
Torre, Ab. Devon Rich. 1. Præmonſtr. 369 11 oo 
Twineham, Pr. Hampſh. | 1042 Can. St. Auſt. 326 13 og 
Vale of Holy Croſs. |Denbyſh. | Ze. 1. Ciſtercians 214 OZ og 
Walton, Ab, York K. Step. |Gilbertines |. 360 16 1g 
* Waltham, Ab. Eſſex . | 1060 Can. St. Auſt.| 904 04 oz 
Walden, Ab. Eſſex _.| 1136 |Benediftines 372 18 gz 
Walſingham, Ab. Norfolk K. Sep. Can. St. Auſt. | 391 11 © 
Walter, Priory, York Hen. 1. Can. St. Auſt, | 221 0 10 
Warden, Ab. Bedford ſh. 4 Hep. Ciſtercians | 389 16 06 
Warſon, Pr. Nottingh. Can. St. Auſt. 239 10 0 
Welbeck, Ab. Nottingh. K. Sep. Can. St. Auſt. 249 06 o 
Wenlock, Pr. Sa lop 1181 Cluni 40 07 oo 
St. Wereburg. Cheſhire 1095 1103 O5 11 
Weſt Deerham. Norfolk Heu. 2. Præmonſtr. 228 o0 oo 
* Weſtminſter, | K. Edp.| Benedictines 3471 00 oz 
Weſtacre, Ab. Norfolk V. Riff. Cluni 260 13 O7 
Whale, Ab. Lancaſt. 1172 |Ciſtercians 331 09 Ox 
Whitby, Ab. York T. Cong. | Benedictines 437 02 0g 
Whorwill, Ab. Hampſh. K. Eag. Benedictines 339 08 07 
Wigmore, Ab. Salop 1172 Can. St. Auſt. 267 02 10 
Wilton, Ab. Wiltſhire K. Et h. Benedictines 601 ol or 
* Winchcomb, Ab. |Glouceſter | 787 Benedictines 391 18 02 
Witham, Pr. Somerſet | Herz. 2. Carthuſians | 215 15 oo 
W ooburn, Ab. Bedford K. 70%. Ciſtercians 391 18 o2 
Wymundham, Ab. [Norfolk | Benedictines 211 16 06 
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to the Officers of the 


Of the FE Es belonging 


Ecclefiaſtical Courts. 
Moſt 


At firſt ſet forth by 
everend Father 


in GOD, 


the 
JOHN 


WHITGIFT, Lord Archbiſhop of Canterbury, 


M. D. xCVII. 
Fees due to the Fudge. 
J. 
EDS 5 Iteræ Teſtimoniales 03 
Fx or g- Commilho 10 
k & Excmpliticatto 10 
N W Signilicavit 10 
„Quietus eſt 10 
Admicultratio cujullibet de- 
functi cujus bona excndune? 10 
ultra 40 J. 
Literæ ad colligenda bona 06 
Sequeſtratio fructuum 006 
Commiſſio Tutelæ „„ 
Licentia Solemnizandi Maw} as 
monium abſque Bannis 
Sententia 06 
Examinatio proceſſus 03 
Decretum inter locutorium 03 
Examinatio cujullibet Computi 03 
Admiſſio Reſignationis 03 


Licentia predicandi, deſer viendiꝰ 
& docendi 7 


Inhibitio in cauſa 11 OI 


Suſpenſio 00 
Abſolut io ejuſdem 00 
Excommunicatio 00 
Abſolutio ejuſdem 00 
Certificatorium de abſolutione oo 
Citatio 00 
Decretum 00 
Productio partis principalis 0⁰ 
Productio primi teſtis 00 


Productio cujuſlibet he 3 
quorum ; 


Pro die ad exhibendum gr * 


rium 
Pro parte purgata 00 
Pro primo Compurgatore 00 
Pro quolibet reliquorum ob. 00 


: 


Ss dA. 
Literz intimatoriz ſive procla- 
matoriæ l 701 nin 
Ad miſſio cujuſlibet exhibiti 00 o4 
Caveat pro Teſtamentis & Ad. ? 
miniltrationibus 07 96 
Caveat pro Inſtitutione ſive 
Matrimonio 501 at 
Dimiſſio cujuiliber cauſæ incon- 
tinentiæ & inſtantiæ poſt che 00 O5 
Conteſtationem 
Pro interrogatoriis miniſtratis oo og 
Licentia Solemnizandi Matri-) _ 
monium tempore been O02 O0 
nis de Bannis edendis 
Pro exhibitione conjuſlibet pro- 
curatorii pro qualibet cauſa F NF. 10 
Literz Interdictoriæ O2 00 
Commiſſio ad abſolvendum 
uempiam | 5 me vo 
e & Adminiſtrationes 
prout in ſtatuto 21 Hen. S. c. 7 V. 
Tranſmiſſio proceſſus & f. ligillo 06 Oo 
Licentia ſectandi extra Juriſ. | 
dictionem 05 hes 
Fees due to the Regiſter 
Iteræ Teſtimoniales 06 08 
Inſtitutio cum Mandato 06 08 
Commiſſio 06 08 
Exempliticatio preter ſcriptio- 8 
nem materiæ exemplificatæ 'F v9 
Significavit 06 08 
Quietus eſt 06 08 
Literæ ad Colligendum bona O03 o 
Pro ſcriptione Computi 06 08 
Sequeſtratio fructuum 5 7 DE 
Sententia | 06 Oo 
Licentia Solemaizandi Matri- 
monium abſque Bannis 5 od 
| Licentia 
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Licentia deſerviendi vel docendi 


01 
Inhibitio in cauſa Matrimoniali or 
Suſpenſio 00 
Abſolutio ejuſdem 00 
Excommunicat io 00 
Abſolutio ejuſdem 00 
Schedula Excommunicationis ex 
00 
Officio 5 
Certificatorium de Abſolutione oo 
Citatio 00 
Decretum 00 
Product io partis principalis 00 
Productio primi teſtis 00 
Productio cujuſlibet _— 1 
quorum 
Pro parte purgata 00 
Pro primo Compurgatore 00 
Pro quolibet reliquorum ob. oo 


Literæ intimatoriz live ey 5 
matoriæ l 
Commiſſio Tutelæ 03 
Admiſſio cujuſliber exhibiti 00 
Caveat pro Teſtamentis & Ad. 
miniſtrationibus 
Caveat pro Inſtitutione vel Ma- J 61 
trimonio | 
Decretum interlocutorium 01 
Dimiſſio cujuſlibet cauſæ incon- 
t inentiæ & inſtantiæ poſt les 90 
Conteſtationem 
Pro interrogatoriis miniſtratis 00 
Licentia Solemnizandi bie - 


00 


monium tempore prohibitio- 
nis de Bannis edendis 


Pro quoliber acu 00 
Licentia ſectandi extra Iurif o5 
dictionem 


Pro qualibet Obligatione OL 
Pro copia cujuſlibet materiz ex 
hibire ſecundum Rae nan 9 
Pro literis Diaconatus ordinis 0 
Pro literis Presbyteratus ordinis 03 
Pro licentia prædicandi, _ 
viendi & docendi | OI 
Pro exhibitione literarum Dia-) 
conatus ordinis tempore vie os) 
ſitationis | 
Pro exhibitione literarum Pres- 8 
byteratus eodem tempore oo 
Pro exhibitione Inſtitutionis? 
cum Mandato _ 5 22 
Pro exhibitione cujuſlibet Diſ- + 
penlationis oy 
Pro exhibitione cujuſlibet prove: 
curatorii tempore Viſitationis N 


04 
08 
08 


O09 
08 


00 


00 
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Pro exhibitione cujuſſibet billæ 5 
detect ionis eodem tempore 5 

Literz Interdictoriæ OI 

Licentia non reſidendi 01 

Commiſſio pro Abſolutione wag 35 
cujus 

Teſtamenta & e ome 1 8 
prout in ſtatuto præd io 

Pro exhibitione cujuflibet Fee by 
curatori pro Teſtamentis 

Adminiſtratio cujuſlibet de— 
functi cujus bona en 06 
ultra 40. | 

Pro exhibitione cujuſlibet BY 81 
curatorii | 


Admiſſio Reſignationis O2 
Tranſmiſſio proceſſus 8 os 
taxatur per Judicem 
Scrutinium factum in Regiſtro 01 
Fees due to the Procurator. . 
R O Conſilio + 
Pro quolibet die Juridico or 
Pro ſchedula excommunicationis oo 
Pro ſchedula expenſarum 01 
Pro feodo ad probandum — 5 
mentum | F 
Pro libello 05 
Pro qualibet materia 03 
Pro inter rogatoriis MY O3 
Pro Concept ione Computi 03 
Pro Concept ione Sententiæ 03 
Pro Conceptione cujuſlibet — 8 
ſponſionis per ſonalis | 
Fees due to the Apparitor. 
OR execution of every 
Citation of Inſtance, Ex- hs 


communication and Decree( 

fer Mile 
For every Detection 00 
For every intimation upon pr} 

gation per Mile 88 


munication & 2e & modis 
ex officio per Mile 


For every Suſpenſion, modi 
00 
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For every "Teſtament or 9 90 


ſtration above 5 /. 
For every Sentence 
For every Interdiction per Mile 00 
For dimiſſion of every Cauſe * 1 
Incontinency, 


Fees due to the Keeper of the 
Seal. 
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Principal MAT TE Ks contain'd in this BOOK. 


The Roman Numbers (or Numeral Letters) direct to the 
INTRODUCTION. 


N ABBOT, what the Etymology of 
the Word, whether of Hebrew or Syriack 
Extraction, not a Term of Order but of 
Di ne þ Pag. 6. May in Law be called 

2 , th, Abbots come under the Name 
of Prelates, their Precedency, &c. A 
Conventual Prior in the Place of an Abbot, ib. 

ABBIES, firſt erefted for good Ends, now the 
Receptacles of all Wickedneſs, 7. Nurſeries of Re- 
bellion and Faction, 8. Viſiters appointed to inſpect 
them, ib. Abbots commit great Waſte on their Eſtates, 
ib. Their Motive of ſurrendering their Houſes - tb 
the King, and theſe Surrenders confirm'd by Parlia- 
ment, 9. | | 

Albots grew rich by falſe Notions of Religion. 
Robbed the ſecular 6 EFxempt from the Bi- 
ſhop's Power. Lords of Parliament, tho' no fix'd 
Number of them, 10. Refus'd to attend the Parlia- 
ment on the King's Summons, 11. Whether they ſat 
as Part of the Eccleſiaſtical State, c. as they held 
their Lands per Baroniam ; they firſt held them in 
Frank- Almoigne, then per Baroniam, 11. The Difference 
between Abbots and other Religious Perſons, ib. The 
Property of the Goods and Eſtate in the Abbot, ib. 

The Abbot, with his Convent, made a Corporation, 12. 
Abbots, ſome Elcfive, others Preſentative, ib. Which the 
moſt antient among us. Which the next ro him, 46. 

Abbies ſuppreſs'd by Henry the Vth. Their Lands 
given to other Monaſteries and Houſes of Learning, , 
Abbots reputed Peers and ſecular Lords, 4. Mitred 
Abbot What. Their Privileges, ib. The Form of E- 
leQing and Confirming an Abbot, The Power of the 
Houſe lodg'd in him, His Power coercive, 13, Not 
to meddle in Things of Epiſcopal Dignity, 6. 

Abbots Ciſtercian, to yield Obedience to their Biſhop. 
According to what Form, 14. A Catalogue of 40. 
hies, &c. above 200 l. per Ann. Value. See Appendix, 54). 
What Abies diſſolv'd by 27 H. 8. c. 28. p. 375. What 
by 31 H. 8. c. 13. p. 54), Cc. 

ABJURATION, what; whereon founded; 
and who capable of it, 14, How many fold, 15. Ab- 
juration in reſpe&t to Sanftuaries now aboliſh'd. By 
what AG, 14- In rcſpe& of Recyſants, 14 Atjuration- 
Oath; and when and where to be taken, 15. Some 
Al jurations till in Force, and what, 7. 

ABSENT, and who is ſaid to be ſo in Law, 15. 
Abſence, ſometimes in reſpe& of a Man'“ Perſon, and 
ſometimes in respect of his Dwelling, ib. A Perſon 


not in his own proper Dioceſs or Provi 
Abſence of a fou-foll Kind or $ nei agg 2 
Abſent Perſons to be ſummon'd in four Special Cal ; 
according to the Canon Law, and wherein, 35. TT 
Abſence preſum'd to be Blameable and Malicious 
and when not, 17. The Conſequence of ſuch 105 
ſence, ib. No definitive Sentence valid againſt un b 
ſent Perſon, without Conteſtation of Suit. J A Pe $ 
fon abſent for a long Time, and refuſins ih HER 
a Citation, depriv'd of his Benefice or Dignit | = 
Eſpecially if ſo without a juſt and neceſſary Cauſe, or 
U 


without the Biſhop's Leave, 464. 


An abſent Perſon to be cited to an Election, if; 
may be with Convenience, otherwiſe the Eled 10 a 
be caſſated, unleſs he afterwards conſents 0 x af 
the Judges abſent, the Sentence of the other nor . [ 4 
When, 313. A Clerk ahnt in the Service 9 hs 
Pope or his Biſhop, not to be depriv'd of his Benef, _ 
464. Nor if aſent on the ſcore of Study in the Uni. 
verſities, 463. But if in an incompetent Place al 
forfeits the Profits of his Living, ib. * 

Abſence of the Husband from the Wife. What ne— 
ceſſary to cauſe a Divorce. See D;vrce, If a 8 
ſuffers any great Defect on the Abſexce of its Miniſter 
he is to be recall'd, 463. | , 

ABSOLUTION what; its various Acceptation 
among Civilians, Canoniſ's, and Divines, 18, Twofol 1 
Judicial what; Rules about it; and who ma © 5 
ciſe it, and who not, ). & 19. To be narf aa 
the World, for what end, ib. Extrajudicial ry Baia 
{tiled Declaratory Abſoluticn, hat; who may RES 
it, and the Form of it, ib. The indicative wa and i 
the firſt Perſon not more antient than 500 * mn 
kde uſual 3 for 1000 Years after Chriſt. 
what, 20. e Authoritative 1 with Gfrer 
3 5 way temper'd with ſofter 

Abſolution, Penitential or Extrajudicial ſounded on 
Repenrance only, and not on the Lips of the Prictt 
19. The Pope aſſumes this Power al ſolutely, W. cliff 
oppoſes it, and his Opinion of it, 20. ig Pe 
form'd by a Layman in ariiculo mortis, 21, ! Ho 

ACCESSORY, what; it follows the Nature of its 
Prince pal, and when nor, 21. Said to be threefold 
vx. by Ne. efity, by way of Equity, and by Way of 122 
heritance, ib, An A Obligation extinguiſh'd b 
the Principal when they both concur in one Perſon #d 

A Quality ſaid to be an Acc Hy to a 5 - 


Fad, which is the Principol, ib. and one that gives 
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The 


Counſel, &. thereunto, ſaid to be an Acceſſory, ib. What 
Things deem'd Acceſſories, ib. eee in that 
Court which has Cognizance of the Principal; and 
when not, 213, 214, 438, 343, 515. 

ACCUSATION, what ; five things neceſſary there- 
unto; and what, 22. Theefficient Cauſe thereof; be- 
fore and againſt} whom preter'd, 6. Who may pre- 
fer it, and the Matter thereof, 23. The Form of 
commencing it acccrding to the Caxoniſts, and the 
Way of drawing Articles thereon, ib. Five Things 
alſo requiſite hereunto, and what, 24. Who way be 
accus'd, ib, Caution to be given by the Accuſer, and 
for what end, 25. The ſame Proceſs to be obſerv'd 
herein, as in all other criminal Cauſes, ib. Accuſation 
twofold, and what, ib. 

External Accuſation, again divided into publick and pri- 
vate, 25. Publick Accuſition either civilly or criminally 
commenced in Judgment, . 

Accuſation moſt 1n popular States, and why, 26. 
Now diſuſed and forbidden in moſt Places; why, 
and what ſucceeds in the room of it, ib. A calunmmnious 
Accuſation, how puniſh'd by the Canon Law, 27. 

ACTS, Judicial defin'd; and what Credit to be 
given to them, 27. Called Publick Ad, on a three- 
fold Account ; and why, 2S. Such as require Wri- 

ing, what; and how to be prov'd, ib. What if the 


ting, 
Tas omits or refuſes to have them recorded, ib. 


How and when they may be cancell'd and circum- 
ducted, ib. They perpetuate an Evidence after Pub- 
lication of them; and the Words thereof to be Nar- 
rative, unleſs, ib. 

Ads, Preparatory ; what, 29. Ad, Acceſſory; 
what, ib. Who to have the keeping of Judicial Acts; 
when, and of whom to be demanded, ib. Acts Proba- 
tory What Evidence, ib. Whether the Judge's Aſſer- 
tion is a Proof of Judicial Atts, ib. All ſuch Ads to 
be ſped in Publick Court, and in the Judge's Pre- 
ſence, 30. 

Ads Extrajudicial, what, and how defin'd, 30. May 
rather be called Fact, than Acts; they are ex Officio, 
ib. An Appeal an Extrajudicial Ad, and why, ib. 
Confirmation of an Election the ſame, ib. 

ADMINISTRATOR, how ſtiled in the Civil and 
Canon Laws; whence ſo called in the Common Law, 
and how defin'd, 30. Has the Office and Quality of 
an Exccutor, 31. Refuſing to take Letters of Ad- 
miniſtration, the Ordinary may officiate ; dying, his 
Executors not Adminiſtrators, 30. The Time for 
granting Adminiſtration by the C:vil Law, what; not 
regarded with us, 31. 

ADMINISTRATION, originally a temporal AQ; 
carae to the Church by the Grant of Princes ; and 
and how granted by the Civil Law, i. 

Adminiſtrator liable, tho' not named in an Obliga- 
tion; and why, ib. May be call'd to an Accompt 
by the Ordinary, 38. A wide Difference between 
an Adminiftrator once, and one never Jawful; as there 
is likewiſe between a Sentence Declaratory, whereby 
Adminiſtration is made void, and a Sentence of Repeal, 
allowing it good till repeal'd, 31. 

Adminiſtration, when admitted; and in what order 
to be granted, 33, 34, 35, & 36. The Half-Blood 
in equal degree with the whole Blood, 35. And 
who next of Kin; granted by a Batchelor of Law, 
good, 163. May be revoked for juſt Cauſe, 27. 
Granted (pending a Caveat) a juſt Cauſe to revoke it, 
ib, Obtain'd by Colluſion, void, and repeals not a 
former, 38. It belongs to the Provincial Metropolitan, 
when. 37, 534. 

Archbiſhop grants Adminiſtration of an Inteſtate 
dying beyond Sea, 37. Having Goods in England and 
Ireland, ſeveral Adminiſtrations to be granted; the 


ſame thing, having Goods in the ſeveral Provinces of 
York and Cant. ib. Granted by the inferior Dioceſan, 
where there are Bona Notabilia, and afterwards grant- 
ed by the Archbiſhop; or é converſo, how they ſhall 
operate, ib. The Husband Adminiſtrator of the Per- 
ſonal Eſtate of the Wife dying Inteſtate, 33. 


No 


1 


Adminiſtration produced, the Book of the Fecleſi- 
aſtical Court good Evidence. Poſtea. Adminiſtration 
granted where there is a Will, and Exetutors named 
therein, tho' conceal'd, void ; and not made good by 
a ſubſequent Renunciation of Kxecutors, 38. When 
Adminiſtration not void, but voidable by Sentence 
h. Adminiſtrator during Minority, his Power, and 
when it {hall ceaſe, 36. This kind of Adminiſtra— 
tion not within the 21 H. 8. to be granted of ne- 
ceſſity to the Widow, tb, 

ADMISSION, and the Form of it; and of the 
Writ de admittendo Clerao, 39. A Clerk deſiring Ad- 
m ion, what bound to do, 1b. 5 

Admiſſion, to whom it belongs; a Biſhop herein not 
a meer Miniſter, but Judge, ib. In what Caſes he ma 
refuſe 4dmiſſion, 39, 40, & 41. When a Biſhop ſhall 
be deem'd a Diſturber for refuſing to admit, ib. Let- 
ters Patents touching Admiſſion what ; whether ne- 
ceſſary; and what they ought to contain, 42. | 

ADULTERY, and the Fulian Law touching it, 42. 
This and Whoredom often promiſcuouſly uſed in the 
Books of the Civil Law, 43. Defin'd, and how it may 
be committed, ib, The Etymology of the Word ac- 
cording to Iſidore, ib. 

Adultery general and ſpecial, and what meant hereby ; 
and how it may be committed, +, A Crime of a 
mix'd nature, and how many Ways it may be im- 
peach'd, ib. None under 25 Years of Age can by the 
Civil Law impeach it, but in his own Caſe, 44 The 
Husband not bound to inſcribe himſelf to the Libel 
as others are; a Time limited for the Accuſation dad 
Determination of the Cauſe; and what, ib. Who 
may be accuſed hereof, and where the Plea ought ro 
be commenced, ib. The Plea may be brought either 
civilly or criminally ; and for what ends, ib. | 

Adultery very difficult to be prov'd, and what Proof 
ſufficient, 44 & 45. The Odiouſneſs of this Crime 
among all Men; the Conſequences and Puniſhments 
of it by the Civil Law, 45 & 46. The Puniſhment 
of it in a Clergyman according to the Canon Law; 
a juſt Cauſe of Deprivation, 47. X 

Adultery more grievouſly puniſh'd in Men than 
Women by the Canon Law, 48. A Divorce 4 Vinculo 
Matrimonij, or a Thoral Separation, a Puniſhment 
alſo for Adultery, ib. Loſs of Dower another Pu- 
niſhment; and how puniſh'd in Proteſtant Countries, 
49. 9 Woman alſo loſes her Earneſt and Parapher- 
naria, ib. 

Adultery infer'd from the Woman's fide, and not 
from the Mans, 49 & 51. Marriage neceſſary to 
prove, before Proof of Adultery; and the Time of the 
Fact committed, 50. Prov'd by violent Preſumptions 
ib. &. 51. 4 

Adultery generally deem'd a Spiritual Crime, and 


therefore cognizable in the Eccleſiaſtical Court, 52. 


How puniſh'd by the Levitical and Saxon Laws, ib. 
Will. the Conqueror alters the Puniſhment, and rakes 
away the Juriſdiction of it from the Biſhops; when 
and where, ib, The Reaſon why of a mix'd Juriſ- 
diction in England, it, 3 

ADVOCATE, the Import of the Word; and how 
to be qualify'd ; the different Style and Titles of 
them, c. 53. How they differ from Patrons and 
ProGors of Cauſes, 1b. Their Office honourable, and 
the Buſineſs of it, b. Of a vaſt extent in point of 
Knowledge, and who may be allow'd to practiſe as 
ſuch, 54. Their Office of a publick nature, and 
therefore Audience not to be deny'd them ; bur li- 
mited to proper Objects, 55. | 

What Perſons diiqualify'd to be Advocates, and the 
Reaſons thereof, 55. How they ought to behave 
themſelves, and their Miſ-behaviour puniſhable, ig. 
The Judge to provide an Advocate for a Panper, &c. 
and may compel him to plead his Cauſe gratis, ib. 
The Judge to aſcertain the Salary, when any diſpute 
about it ; and how, 55 & 56. How to be ſued for 
ib, A competent Salary, What, #6. « 


Ad vo- 


The INDE. 


Adweates not to agree with their Clients de Quota 
Litis; yet they may Ratione Palmarij, 55 & 56. More 
touching their Behaviour, Duty, and Habit, ib. For 
what they may become infamous, ib. 56 & 57, Canon 
ou forbids Clerks to be Advocates, where and when, 

Advocates at their Admiſſion to take an Oath ; and 
what, 57. Three Years Suſpenſion for taking unlaw- 
ful Fees, or cheriſhing bad Cauſes, ib, 

ADVOWSON. See Patronage, 410. 

AGE, at what capable of an Archdeaconry, 98. 
At what capable of a Benefice, 116, 415. At what 
capable of a Biſhoprick, 120. At what capable of 
Prieſt's Orders, 198. At what capable of Deacon's, .b. 
ALIMONY, the Signification and Extent of the 
Term, 58. The Law obliges not the Husband to the 
Allowance of Alimony, if the Wife elopes or departs 
from her Husband without Default of his, ib. How the 
Law concludes, if it be a doubt whoſe Fault 'tis, ib. 


What if the Husband offers Caution for his future 
good Treatment of her, ib. 


The Marriage Portion promis'd, and not paid, the 


Husband not bound to allow his Wife Alimony ; and 
the Reaſon why ; but if her Parents afterwards be- 
come inſolvent, otherwiſe, ib. 

No Alimony to be ſued for as long as the Woman 
lives with her Husband, ib. Alimony cognizable in the 

Ecclefiaſtical Court, and the Form of proceeding 
therein, Ec. ib. 

ALTARAGE, what; and whence it had its Name, 
60. In a large Senſe what it comprehends, whence 
it iſſues, and to whom payable, ib. & 61. Whether 
Tirhe-wool or Tithe-wood ſhall paſs by that Word, 
63. The great Abuſe of Altarage, 62. The Word 
now grown obſolete, 63. 

ANNATES, or Frft- Fruits, what and why ſo call'd, 
63. Introduced into England by whom, and under 
what Pretence, ib. Afterwards appropriated to Popes, 
and the Reaſon, 64. Annulled as to them, and given 
to the Crown, by whom, 63. This Law repeal'd 
and reviv'd again, by whom, 7b. | 

The ſcandalous Exaction of them by the Pope's 
Collectors, 63. An Office erected for them, by 
whom, 64. Given to the Clergy by Queen Anne, ib. 
Gammarus s Notion of them; a great Grievance to the 
Clergy ; and complain'd of in Parliament, 64. Brought 
great Wealth to the Pope's Coffers, ib. 

ANNIVERSARIES, what, and how detin'd by the 
Canoniſts, 190. 

ANSWERS PERSONAL, what, and how to be 
Framed, 65. When to be exhibited, and for what 
Purpoſe; their Quality, &«. ib. When taken to be 
good and valid, when not, 66. Before whom to be 
made, and what neceſſary on the Reſpondent's Parr, 
Good Cautions about theſe Anſwers, 66 & 67. 
The Party not bound to anſwer to a Poſition too 

neral, obſcure, captious, criminal, &c. 65 & 66. 

APPARITORS, what they are, their Office, and 
how they ought to demean themſelves therein, 67. 
What anciently called in Latin; among the Ro- 
mans Choſen out of a College or Body-Politick ; and 
how puniſh'd for their Offences by the Civil Law, 68. 
What now ſtiled in our Books, and the proper Buſi- 
neſs of them, ib. 

A Provincial Canon in Linducod touching them, 68. 
Another concerning them, 69. No Suftragan Biſhop 
to have more than one riding Afparitor, ib. The 
Abuſe and Exceſs of them redrefs'd by a Modern 
Canon, ib. 1 a | 

An Archdeacon not to excecd his Biſhop in the 
Number of them; to have only Foot-Meſſengers, 69. 
Biſhops not to have more than uſual for 30 Years be- 
fore this laſt Canon, ib. 

Apparitors puniſh'd by the temporal Courts as well 
as by the Laws of the Church, 70. : 

They and Beadles the ſame, the Meaning of their 
Office ; a Scandal to Learning to make Colleges in 


the Univerſities a Nurſery for them, 45. The tem- 
poral Courts may alſo take notice of their Fees, 71. 

Atharitors, whence ſo called; and the Difference 
between them and Minifters, 71. Action againſt one 
tor a falſe Return, 0 & 71. The Story of Bogo de 
Clare and an Apparitor, ib. A third Provincial Canon 
about them, and the Purport of it, 50. 

An APPEAL, what, and how detined ; the Diffe- 
rence between an Appeal and a Provocation, 72. Appeal 
8 Judicial and Extrajudicial, and what the lat- 
ter, ib. 

The Nature and Conſequences of each, 32. The 
efficient Cauſe of it, and why invented, ib. Who 
may appeal, and whether a third Perſon pro intereſſe 
ſuo; and in what manner, tb, & 73. 

The Effeds of an Appeal twofold, viz 
of the Sentence, and a Devol:«t/on of the Cauſe, 73. 
The firſt Effect threefold, and what, ib. Not always 
operates theſe Effects; when it operates the Effect of 
a Suſpenſion, and when of a Devolrtror, ib. & 74. 

An Appeal hinders the Effect of a Res Fudicata, 74. 
And happens on various Accounts ; ſometimes before 
and ſometimes after a Sentence, ib. That before a 
Sentence from ſome Grievance or Initerlocutory Decree 
75- ten Things requiſite hereunto ; what, ib; & 75. A 
Perſon relying on an Appeal ought to prove two 
Things; and what, ib. 

An Appellatory Libel to contain four Things; and 


nu Suſpenſion 


what, 75. The Word edo not of the Subitance of 


an Appeal, but an Equivalent ſerves, ib, By the C;- 
vil Law a general Appeal valid; not by the Canon 
Law; and why, ib. A Cuſtom againſt the 
not good, but againſt Accidentals otherwiſe, ib. 

Alternative Appeals valid by the Civil, not by the 
Canon Law, 75, The Reaſon of it, 76. No Appeal 
from the Vicar- general to the Biſhop ; 


ene! why, ib, 
Appeals favourd in Law. The Reaſons hereof. 


Where they lie, and where not, ib. The Force of 
this Clauſe Appellatione remota ; and when to be inſert— 


ed, ib. A Legate de latere cannot uſe this Clauſe, 77. 
The EfteQs of it, ib. _— to be admitted, when 
and when nor, ib. and after what manner, 78. 


Raſh Appellants, how to be puniſh'd by the Civi? 
and Canon Law, 78. The Judge admitting raſh Ap- 
peals likewiſe to be puniſh'd, 59. Not lawful to Ap- 
peal from the Prince's Sentence; and why : But a Re- 
view may be had of it, ib. | 

An Appeal from certain Heads of a Sentence, and 
quieſcent as to others, 79. & 80, Appeals not forbid to 
a Perſon ſwearing de parendo juri, &c. ib, 

The Time for lodging Appeals by the Civir and Ca- 
non Law, and by 24 H. 8. c. 12. 80. How current, ib. 
The Term for introducing them now not in uſe, ib. 

The Conſequence of not proſecuting Appeals, the 
2 5 for Proſecution, and what a Proſecution, ib. 

1. 

The Deſertion of an Appeal, what; and what fol. 
lows thereon, 81 & 82. A Perſon doing a contrary 
AQ, thereby waves his Appeal, 83. Appeals to Rome 
prohibited, 84. Made to the King in Chancery when, 
and in what Order to be made, ib. 

APOSTACY, what, according to the Canon Law. 
How many Fold; and how delcrib'd, 85, Apoſtates 
in Point of Faith, by the Civil Law, ſubject to all 
Puniſhments againſt Hereticks, ib. An Accuſation 
againſt them perpetual, 86, 


Apoſtates, how reckon'd by the Caron Law, and 


how puniſh'd, 86. The ſecond and third Species of 


Apoſtacy deſign'd to frighten Laymen into an Obegi- 
ence to the Clergy, 85. 

APOSTLES, or Letters Dimiſſory, to be mention'd in 
the Inſtrument of every Appeal, and demanded with- 
in zo Days from the Sentence given, 75, 

APPROPRIATIONS, what, and the Etymology 
of the Ward, 86. Heretofore lawful without re 
ſtraint ; afterwards regulated by Parliament; and 
whether they may be made without royal Licence, ib. 


Subſtantials | 
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deacon how to be qualify'd, 98. 


A 


A convenient yearly Allowance to be made for the 
Relief of the Poor, and to Support the Vicar, ib. 

APPROPRIATOKRS, ftiled Proprietors, and why, ib. 
for what Ends Appropriations made, and their firſt Inſti- 
tution, $7. Whoſe Conſent neceſſary, and what to 
be done therein, ib. How they might be diſfolv'd ; 
and how they came into the Church, 83. They 
much impoveriſh'd the ſecular Clergy, b. 

Statures made about them, 86, 88, 89, 90. How 
far exempt from the ordinary juriſdicion, 89. Their 
different Forms, 88. complain'd of by the very Popes 
themſelves, ih. Petition'd againſt by the Commons. 
Ar what Time moſt in uſe, 89. 

They belong'd to ſpiritual Corporations, 89. The 
Difference between Appropriation and Impropriation ; 
and how many Impropriations now in England, 90. 

ARCHBISHOP, whence ſo called; and a Deſcrip- 
tion of that Dignity, 90. What Difference between 
him and a Metropolitan, 93. How antiently ele&ed 
and ordain'd; and how at preſent, 91. In England 
the King has the Naming of him, and choſen by 
the Chapter under a Premunire, ib. 

After Election, Confirmation, and by whom, 10. 
Then Conſecration, and the Pall in Popiſh Countries, 
92, Not to exerciſe his Epiſcopal Office till then, ib. 
His Power over his Suffragans. Not to attempt any 
Thing without their Advice, ih, Cannot Depoſe a® 
Suffragan by the Papal Law, otherwiſe by ours, ib. 

Archb ſhops may compel Suffragan, to adminiſter Ju- 
ſtice, if negligent; and how, 93. In what Caſes they 
may call Cauſes to their Cognizance, nolente ordinario ; 
= their Power in their Viſitations, ib. 183. 515. 
whether they may cite a Man out of his own proper 
Dioceſs, 182. 


The great Antiquity, Precedency, Privileges, Style, 


and Precincts of the Archbiſhop of Canterbury, the firſt 
Peer in England next to the Blood Royal, 94. In 
what Caſes he has Power over the Archbiſhop of York, 
95. was legatus natus, ib. | 

The Origin of the Metropolitan See of York, to- 
gether with the Style, Precedency, and PrecinQs 
thereof 94 & 95. Three Archbiſhops formerly in 
England and Wales, ib. | | 

ARCHES-COURT, the higheſt Conſiſtory, and 
why ſocalled, [192]. Its great Antiquity, JIuriſdiction, 
Ec. ib. 

ARCHDEACON, the Biſhop's Miniſter; ought to 
be in Prieſts Orders, 95. Next to the Biſhop and 
Chancellor in Dignity, 1b. Not removeable at the 
Biſhop's Will, and why, 96. Why ſo call'd. Who 
ſubject to him, and what his Office, b. What he can 


do, and what not. His Oſfice not a meer Function, 
ib. He has Locum in choro, 99. | 


Archdeacons, when firſt inſtituted, and for what 
Reaſons 95 and 97. Their Juriſdiftion grounded on 
what, ib. Originally derived from the Biſhop, ib. 
Their Cure of what Nature, 96. Whether bound to 
read the Articles, ſubſcribe the Declaration, &c. 98. 
The Canon Law touching them in reſpe& of their Vi- 
ſitations, 96. Whether They Viſit of common Right, 97. 

What Remedy, if an Archdeacon refuſes to ſwear 
Church wardens ele&, 358. 

* Archdeacons by Preſcription, who, and how to be 
underſtand, 97. | 

ARCHDEACONRY, whether a Benefice with Cure 
of Souls, 98. By whom given and how, 99. An Arch- 


ARCH-PRESBYTER, vid. Rural Deans, 205. 

ATTENTATES, what they are, and the Cauſe 
thereof, 100, When they have a Place in Law, and 
when not, 5. How they ought to be revoked ; and 
when a Libel is needful thereon, ih, The Judge may, 
ex oficio, revoke them, ib. In the Puniſhment of them 
what to be conſider'd, ih. 

AUDIENCE, or Court of Audience, what it was, 
where kept, and what Matters cognizable therein, 


192]. | 
AUMONE or Frank-almoigne, a Deſcription theerof, 
11, Its Uſe and End, ib. | 


B. . 
ANNS Matrimonial defin'd ; and the Publication 

of them when ſaid to be ſolemnly made, 101. 
They ought to be previous to Matrimony, ib. The 
Publication of them how to be made; and the ill 
Praftice hereof in England, ib. Why to be done in 
the Churches, and in the Place where the Parents 
dwell, ib. The wiſe Inſtitution hereof, for what 
Ends, and on what Days to be publiſh'd, 102. 

BAPTISM, the firſt of the two Sacraments; and 
the entrance into Chriſtianity, 102, What it is, and 
how inſtituted in the place of Circumciſion, 105. and 
what Things of the Subſtance of Baptiſm, 102 and 
103. The Doctrine of the Schools about it, ib. The 
Matter and Form of it what, and what the Prieſts 
Intention, ib. and 104. | 

The Effects of Baptiſm, and who may adminiſter 
it, 104. In caſe of Neceſlity a Layman or Midwife 
may do it, by the Canon Law, ib. 

Of the Re- iteration of Baptiſm, 104 and 105. The 
uſual Times of baptizing adult Perſons, and why 
Names given in Baptiſm, ib. To whom the Impoſition 
of Names belongs, ib. 

Baptiſm to be adminiſtred freely, 106. An Evaſion 
of the Prieſts in this reſpe&, ib. Not to be delay'd, 
and why, ib. nor conferr'd too haſtily on adult Per- 
ſons, ib. Baptiſmal Church, what, 165. 

BASTARD, what by the Civil and Canon Law, and 
how called, 136. The ſeveral forts of Baſtards, and 
what they are, 107. Not to inherit, 7b. 

The Effects of Baſtardy, ib. & 108. How they 
might be legitimated, ib. To what > gry ie the 
Tryal of Baſtardy belongs; propounded either incidently 
or principally, ib. | 

General Baſtardy defin'd, 109, Special Baſtardy de- 
fin'd, 110. Both of Eccleſiaſtical Cognizance, ac- 
cording to Linduood, ib. Difference between the 
Common, Civil, and Canon Laws, in reſpect of 
Baſtardy, 109 & 110. Triable by the Biſhop's Certi- 
ficate, 109, 158, & 159. | Ws 

BAWD, whether, and where actionable for calling 
one ſo, 4.38. Whether of ſpiritual Cognizance, 238, 239. 

BEECH-TREES, how, and in what caſe titheable 
or not, [506.] 8 : 

BEES, in what kind they pay Tithe. - Vid. Tithe. 

BENEDICT, the firſt Founder of the Cloyſter'd 
Monks, 374. | | „ 

BENE FICEs, the manner of their firſt Inſtitution 
in the Church, the Nature of them in the middle 
Age of the Church, and at preſent, 111. What in- 
cluded under the Name of an Eccleſiaſtical Benefice, ib. 
& 112, Twofold, and what, ib. How defin'd, and 
the Reaſons of that Definition, ib. The Diviſion of 
Benefices, and whether Dignities fall under the No- 
tion of them, ib. & 113. The common Diſtinction of 
Bene ſices, ib. Another Diviſion of them, according to 
the Papal Law; and what, ib. & 114. | | 

Benefices, ſome with orders annex'd to them, and 
ſome with none, 114. Incompatible Benefices ; what 
by the Canon Law, 115. How the Competency of a 
Benefice ought to be conſider'd, 116. LAG} 

open, how long they may be void, 117. And 
how ſaid to be vacant, 116 & 117. A Clergyman 


not to canvaſs for them before voidance; and the 


Puniſhment of ſuch Practice, ib. How Benefices are 
forfeited, 117. Not to be impair'd during; voidance, 


495. Some appropriated to Biſhops; and why, 89. 


Not to be ſold. See Simony. Benefices with. Cure of 
Souls what, and how tro be obtain'd. Vid. Collation, 
Preſentation, &c. Benefices without Cure, incompa- 
tible; by what Law, 115. A Prebend no Benefice 
with Cure, by the Canon Law, 112. What requir'd 
to make a Perſon capable of a Benefice, 114. And 
the Ways whereby a legal Title to a Benefice is had. 

Vid. Collation, Election, Nomination, Preſentation, &c. 
- BISHOP, the Derivation of the Word in Greek, 
and what is meant thereby, 118. His Office, and 
how to be qualify'd, ib. Anciently was univerſal 
In- 
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I ncumbent of the Dioceſs, 119. Not to be promoted 
by evil Arts; and the Puniſhment if ſo, 118, 119. 
Anciently choſen by the People, 119, 126. And the 
Form of the Election, ib. Elective here in Exgland, 
and after what manner, ib. | 

The Nomination of Biſhops claim'd by moſt Chri- 
ſtrian Princes; and why, 119, 126. The Power of 
Biſhops and Presbyrers heretofore in common, and 
how long it continued ſo. St. Pauls Direction touch- 
ing a Biſhop's Qualifications, ib. Three things eſpe- 
cially requiſite, and what, ib. 

A ſeditious Biſbop, how to be puniſh'd, 120. With- 
in what time the Election and Confirmation ouęht to 
be made, ib. What he may do before Conſecration, 
and what not, ib. Within what time to be conſe- 
crated, ib, Preaching not beneath the Office of a 
Biſhop, and how they deliver'd their Sermons, 121. 

Every City had its proper Biſhop, and Reſidence 


enjoin'd, ib. & 122. Two Biſhops not to preſide over ib 


the ſame Church, ib. Tranſlation of Biſhops, whether 
lawful by the Canon Law, ib. 

A Bop may prove himſelf ſuch ſeveral ways, and 
how, 123. His Power and Juriſdiction, ib. Who 
may depoſe or deprive him, 124. What he may do 
in a Synod or Council, ib. Forbid to exerciſe the 
temporal Sword, but muſt invoke the ſecular Arm, 
and when, ib. The Biſbop's Power and Office in the 
Ordination of Clerks, 125. In the Conſecration of 
Churches and Chapels, &c. 194. 

Biſtops canonically elected, and how, 127. And 
the manner of making them in England, ib. & 128. 
Confirmation and Conſecration done by the Arch- 
biſhop; and Inftallation by the Archdeacon, ib. Biſbeps 
anciently inveſted per annulum & baculum, 126, | 

BLASPHEMY, what; and how manifold, 130. Pu- 
niſhable at the Common Law, as well as in the Spi- 
ritual Court, ib. | | 

The various Puniſhments hereof, and what by the 
Civil and Canon Law, 131. No Puniſhment for it a- 
mong the Saxon Laws, and why, ib. The Canon Law 
not ſevere enough in puniſhing it, becauſe, is. Capi- 
tal by the r Law, 130. 

BONA OTABILIA, what; and to whom the 
Probat of Wills, &c. belongs, where there are ſuch, 


5 BONIFACE VIIIth, the Collector of the ad Vo- 
lume of the Decyetals, xxi. N 

BOUGHS, of great Trees; whether titheable, 

06, | 
5 Ons. of Pariſhes ; anciently of Eccleſiaſtical 
Cognizance, 408. Not ſo now. Vid. Pariſhes. 

BRICKS, whether titheable, and in what Caſes. 

BULL, or the Pope's Bulls; whence ſo called, and 
and what the Word Bulla in Latin denotes, 131. 
How uſed and diſtinguiſh'd, 132. A Collection of 
them printed at Rome, by whom, i. 2 

BURIAL, what meant thereby, as ſtiled Chriſtian, 
and who not admitted thereunto, 132. The Uſe of 
it, and how introduced, and for what end, 133. 

The Abuſe of it, 133. A Law made againſt de- 
manding Money for it, ib. This Law evaded by the 
Clergy, and how, ib. : 

The Place where a Perſon bury'd, confider'd, 134 
- The Canonical Portion for Burial, what, ib. A Cler- 
gyman how puniſh'd for burying a Heretick denounc'd, 
in ſacred Ground, 1335. 

Burial, not to be deny'd to any one, unleſs, 135. 
Not on the ſcore of Debts unpaid, ib. The Civil 
Law touching Burial, and Funeral Expences, 135, & 
136. Who has Right to licenſe it in the Body of the 
Church, ib. Something may be due to the Church- 
warden for Burial there, ib. 

No one to pay twice for Burial, nor to pay for 
paſſing a Corpſe through a Pariſh, 135 & 136. Burial 
in Woollen, and Affdavits, ib. & 137. Matters belong- 
ing to Burial of Eccleſiaſtical Cognizance, 13). Whe- 
ther any thing payable to the Parſon for one dying 


out of the Pariſh, or ſo bury'd, 136. 


C 
ALVES, how tithed, and when, and what kind 
of Tithes they yield, [503] 

CALUMNY, what it imports, 137. The Oath of 
Calumm, why introduced, and when to be taken, i. 
Whether a Cuſtom to omit the ſame be valid, ib. The 
ſeveral Names hereunto given, ib. The Nature and 
Form of this Oath, by whom to be taken, and in what 
Cauſes, 138. In E:glard not to be taken by Proftors 
in Animam Domini, ib. 

CANONRY, what in the Senſe of the Can Law, 
139. A Super- Numerary Canon what, ib. And how 
many Species of them, 140. A Canon, whence ſo 


tiled; and the Signification of the Word, 139. A Ca- 


nonry, tho more honourable than a ſimple Benefice, 
yer no Dignity properly; and why reckon'd ſuch, 
ib, Hebdomadal Canons, What, 140. Some term'd re- 
gular, und others ſecular Canons; and what they are, 


Canons collateral unto Biſhops, and ought to be in 
Orders, 140. To be reſident, unleſs in the Service of 
their Biſhop, ib. The Number of them, how to be 
reſtrain'd, and for what Reaſon, 141. 

The Collation of Canonries, to whom it belongs of 
common Right, ib, 

CANON LAW, when, and how introduced into 

ngland, xxx. Whether it be any Part of the Law of 
"England, xxxili. Canons anciently made by the Kings 
of this Realm without the Pope, xxxi & xxxill, 
They were called the King's Canons, not the Biſhop's, 
xxxiy. They cannot be made, nor oblige the Subjedt 
without the King's Afſent, xxxvi. They may not 
be repugnant to the King's Prerogative, nor to the 
Laws and Cuſtoms of the Realm, xxxiii, What Ca- 
nons in force, xxxivv They are the Eccleſiaſtical 
Laws of the Land, xxxiii. | 

Canon Law, what, vii. Divided, ib. Canons Apoſto- 
lical, of great Antiquity, tho not genuine, iv, v. Oc. 

Canons of Popes not received here, and in what In- 
ſtances, xxxi. ; | 

Such as have not been receiv'd, or allow'd, do not 
oblige, xxxi. Ancient Canon, ought not to be ſet up a- 
gainſt preſent Laws or Cuſtoms, xxxiv. In what man- 
ner they ought to be obſery'd, xxxii. They may be 
annull'd by Laws, or by general Diſuſe or Cuſtom, 
[195 Modern, how far over-ruled by Cuſtom, 
1196. | | | 

Canons Penal, how they oblige, xxxvii What 
Rules for judging of them, ib. &c. The Power of 
making Canons, how granted by Parliament, xxx ili. 
They bind both Laity and Clergy, xxxiv, 

The Difterence between a Decree, Decretal Epiſtle, 
Dogma, SanQion, Interdict, Sc. xxxvi. Under the 
Word Canon, in a large Senſe, every Eccleſiaſtical 
Conſtitution included, 10. 

The Neceſſity of the Caron Law acknowledg'd by 
all Nations, and for what end, xxxvi. Several Ar- 
tempts made to introduce the whole Papal Law 
here, but rejeQed, xxxi. | | 

The Interpretation of Canons, how to be made, 
xxxviii. | - 

Whether a Biſhop can make them without his 
Chapter, or the Pope's Conſent, xxxix. Some Titles 
of s e * Lay recciv'd here; now aboliſh'd, and 
Why, xl. | | ; 

CANCELLATION of Deeds, what; and how 
many Ways it may be done, 141. A formal Cancel- 
lation, what, 142. The Effect and Conſequence of 
Cancellation, ib. 

CARDINALS, their Riſe, and the End of their 
Creation, 142. Unknown to the Church in former 
Ages; ſuperior to Biſhops, tho' at firſt no more than 
Prieſts and Deacons, 143. 

By theſe the Pope is choſen, and governs the Ro- 
2 Church, 143. Their Number limited, tho' often 
diſpenſed with, ib. The chief Offices of State di- 
vided among them, ib. Why ſtiled by this Appella- 
tion, ib. Their great Pride, ib. NY 
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Their Dignity in the Church ; and are uſually Le- 
gates a Latere, 144 The Form of their Election di- 
refed by the Council of Ba,“; are now in the 
Pope's Nomination, ib. Their Titles borrow'd from 
the Churches, or Biſhopricks, whereunto they belong, 
th, 

CAPELLANUS, what, 164. 

CAPELLANI PAROCHIALES, who, 409. 

- CATTEL, in what Caſes titheable or not, [502 & 
03.] 
g CATECHISM, whence the Word taken, and what 
it denotes, 144, 145- The end of Catechiſing three- 
fold; and what, ib. The Cuſtom of Catechumens be- 
fore Baptiſm to repeat their Creed, in what Form, ib. 

CATHEDRAL. See Church, 167. 

CATHEDRATICUM, what; and how it differs 
from Procurations, 433. Whence ſo called, and the 
Original thereof, ib. & 434. 

CAVEAT, What it is; and the Effect thereof, 
145. Three ſorts of Caveats, and what they are, ib. 

The Difference between the Canon and Common 
Law about a Caveat entred in a Beneficiary Matter, ib. 
& 146. A Caveat void, if entred before the Church is 
void, ib. It is for the Biſhop's Safety; and what he 
ought to do thereon, ib. 

A Caveat how long in force by the Canon Law, ib. 


Againſt the Admiſſion of a criminous Perſon to a Be- 


nefice, Security here requir'd ; and for what Crimes it 
be entred, it. 

Letters of Adminiſtration granted (pending a Ca- 
veat) void in Law, ib. But they may be granted by 
another, pending a Caveat, 147. | 

CAUSE, the Etymology of the Word; and what it 
is in the Senſe of the Law, 1471. How many Cauſes 
conſider'd in Judgment; and what they are, ib. 

A material Cauſe, What, ib. The efficient Cauſe two- 
fold, and what, ib. A formal Cauſe, what, and how 
conſider'd, 148. A ſubſtantial Cauſe defin'd, ib. A na- 
tral Canſe deſcribed, ib. What an accidental Cauſe im- 

orts, ib, A final Cauſe, whence ſo ſtiled, and what 
t is, 149. | 
The Litigants cannot wave the materia! Cauſe of 
Judicature, and why, ib. Nor can they renounce 
the efficient Cauſe, without an Abſurdity in Law, ib. 
Waver of a formal Cauſe admits of a Diſtinction, and 
What, ib. The fame Diſtinction to be made in a ſub- 
ftantial Cauſe, as in the foregoing, 150. A Diſtinction 
| likewiſe to be made in a natural Cauſe touching a 
judicial Proceſs, &c. 150. but a Waver may be of a 
Fnal Cauſe, ib. 


A judicial Cauſe defin'd; is twofold, and what, 150. 


How it differs from a Controverſy, Negotium, Inſtance, 
Sr. ib. & 151, The Inſtance of a Canſe, what; and 
how ſaid to be perempred; and when current, ib. 

When a Cauſe ſaid to be plenary, and when ſum- 
mary, ib. & 152. in every perſonal Action, a twofold 
Cauſe of Suit, and what, ib. A Cauſe is either Civil 
or Criminal; and within what Time to be deter- 
min'd, 153 & 154. and of what Moment each, ib. 

- CENSURES Eccleſtaſtical, what; and why call'd 
a Puniſhment, 155. Whether the Church has this 
Power; and who may exerciſe it, ih. The end and 
efficient Cauſe hereof, ib. We | 

A Cenſure how many fold, and whit contain'd 
therein, 155 & 156. Neither Irregulerity, Depoſi- 
tion, nor Degradation, hereby intended, and why, ib. 
A Cenſure inflicted by Law, and a Cenſure inflicted by 
Man, how they differ, and what they are, ib. 

A Cenſure late Sententiæ, and a Cenſuve Sententis ſe- 
rendæ, What, 156. and how diſtinguiſh'd, 157. The 
difference between an Eccleſiaſtical Cenſure and Seve- 
rity, ib. and likewiſe between that and an Eccleſiaſtical 
Animadverſion, ib. | | 

CERTIFICATE, what, and how to be granted or 
deliver'd under Seal, 157. What it ought to contain, 
and how many Kinds thereof, 158. Biſh6ps Gy 
cates to the King's Courts admitted in what Caſes 
the Common and Statute Law, ib. and when not, ib. 

A Certificate of Excommunication moſt in uſe, and 


y 


why not more ſo, 158. Three Things requir'd in ſuch 
Certificate, and what, ib. How this Certificate in ſuch 
Caſe muſt run, ib. Not neceſſary to expreſs the par- 
ticular Cauſe of Ex communication therein, unleſs, ib. 

No Inferior under the Biſhop to certify but in the 
Biſhop's Name, ib. A Certificate touching Baſtardy not 
traverſable, 159, 260. Theſe Certificates of Excom- 
munication for Contumacy, do only generally men- 
tion the Perſons Diſobedience, ib. 1 

They may be made before Conſeeration of a Bi- 
ſhop, 260, and by whom during the vacancy of a 
See, ib. Not to be made under the Biſhop's private 
Seal, 261. The Reaſon why an Archdeacon is not 
good, ib. The Biſhop, or his Vicar-general, to eerti- 
ty the King in Chancery, that the Party has ſatisfy'd 
the Church for his Contempt, &c. 461. See more of 
this under Evcommunication. n 

CESSION, what, 519. and where cognizable. A 
Benefice ſo void, the Patron to take notice of it at 
his Peril, 383. 

CHANCEL, what, 455. and by whom to be re- 
ir'd, 457. Whether the Chance! comes under the 
Ford Eceleſia, ib. A Rate made for the Repair of the 
Chancel draws a Prohibition, and how, ib. Why the 
Parſon chargeable with the Repairs hereof, 458. In 
whom the Freehold thereof, 136. . 

The Chancel reckon'd among Church- Buildings, and 
a Sequeſtration lies for Non-Repairs, 49. | 

CHANCELLORS, what ; and how anciently ftiled, 
and how and when introduced into the Church, 160. 
Their Office and Qualifications heretofore, ib. Di- 
ſtinguiſh'd from Commillayies, and how, ib. and like- 
wiſe from a Vicar-General, and a Principal Official, 
ib. ' * 

Chancellor, now a Viear-General to all Intents of 
Law, 161. By whom the Biſhop may be:compell'd 
to chuſe a Chancellor, ib. a = 
No one to be admitted to this Office without good 
Knowledge in the Civil and Canon Law, 161. Other- 
wiſe in Practice, 160. Who to examine his Sufficien- 
cy, 161. and how removeable, ib. & 162. His Office for 
Life, if the Grant confirm'd by Dean and Chapter, 
© Chantelloys not to be marry'd Men by the Canon Law, 
otherwiſe now by a Statute Law, 162, 163. within 
the 5 & 6 E. 6. c. 16. againſt Buying and Selling 
Offices, ib. What matters Cognizable by them, 160. 
They have the ſame conſiſtorial Audience with Bi- 
ſhops themſelves, 163. 

CHAPEL, Whence fo called, what it is, and hor 
it differs from a Chapellany, 164. How it loſes. the 
Name of a Chapel, b. It may have parochial Rights, 
and how diftinguiſh'd from the Mother-Churoh, ib. 

How many kinds of Chapels, and what, 165- Cha- 
pels of Eaſe, what, 166. Not exempt from Viſitation, 
ib, They pay Procurations, 165. and contribute to 
the Repairs of the Mother-Church, 166. Not to be 
built without the Biſhop's Conſent, 164. 

CHAPLAINS, whether the King, Queen, Prince, 
and Children of the Blood Rojas may retain as 
many as they pleaſe, [415]. How many the Arch-Bi- 
ſhop of Canterbury may retain, ib. and how many re- 
tainable by a Biſhop [4r7, 418]. And how many by 
22 Marqueſs, Earl, and other Perſons of Ho- 
nour, ib. f | | 

CHAPTER, what, and the ſeveral Acceptations of 
the Word, 199. The Biſhop's Council, and of what 
Perſons it conſiſts, 200. A ſpiritual Corporation, 
and to what ends, ib. Of common Right Guardians 
4 8 Spiritualties during the vacancy; of a Biſhop- 
ries; 1a. h v9 W | 

The Original of Chapters, 200. Rural Chapters, what, 


199. The Chapter of a Cathedral Church confider'd 


in a twofold Reſpect, and how, 201. What it may 
do, and what not, ib. In ſome reſpetts:a diſtind Bo- 
dy from the Biſhop, and in others not; 1b. 

Chapters not capable to take by Gift or Purchaſe 
without the Dean, 199. When ſaid to be aſſembled 


Capitulariter, 204. EI 
HAUN- 


Ul 


The IN D E A. 
CHAUNTRY, What; certain Differences in Law cording to the C Law. 1 » alcer” 

A ö , | 0 754. Now altet'd, and how 
ue Chauntries, 166. Chauntry-Prieſts, what, 61, praftiv' at preſent, 1b. The Foundation and * 
166. ; ning of all judicial P ing: „ Touchi 

CHEESE, in what Caſe to be tithed or not, 508. 8 udicial Proceedings, 175. Touching 


8 them five Things to be conſider'd, and what, ib. 
CHERRY-TREES, where adjudg'd Timber and Sureties not to by cited out of thats We ic 
Tith-free,[506]. 


es Juriſdiꝗion 
: of Privilege, ib, 
CHICKEN, how Tithable, or not, [504]. | 


CHURCH, in Latin ſtiled Eccleſia, has ſeveral Sig- if the Party appears, 176. What Exceptions lie 
nifications, and what, 166. Properly term'd Eccleſia againſt a Citation, and how every Citation ought to 
when conſecrated, ib. Four ſorts of Churches, and be fram'd, ib. 177. 
what, 157, Wherein they differ, ib. A Citation ought to be decreed at the Inſtance of 

Cathedral Church, what ; and what a Parochial, Con- the Party, and not ex officio, 177. A Perſon to be 
ventual, and Collegiate Church, 167, Formerly but one cited at the Place of his Dwelling, ib. A Perſon 
Church in a Dioceſs, and what, ib When the Divi- cited and hindred, to ſend a Perſon to excuſe his 
ſion of Parochial Churches began with us, ib. Not to Appearance; and what a lawful Impediment, ib. 
be built without the Woes Conſent, 168, A Citation to an Election how to be obey'd, 178. A 

Churches to have a ſufficient Endowment, when Citation ſize Termino valid, and how conſider'd, ib. 
built or conſecrated, and what, 168. ; Not valid, if decrced on a Holiday, and why, ib. 

Churches Cathedral or Collegiate not to be void of a May be ſerv'd on ſuch Day, ib. A Prieft, when not 
Prelate above three Months, and what if ſo, 168. When to be cited, ib. | f 
a Church ſaid to belong to a Perſon pleno jure, ib. Citations either Simple or Peremptory ; and how de- 

The Immunities and Privileges of Churches, ib. & fin'd, 179. The firſt not prattis d with us, and the 
169. How and where a SanQuary for Criminals, ib. laſt made three ways, and after what manner, ib. 
Some Churches not ſubje& to Archdeacons, and what, ib 


+ The Judge's Monition a Peremptory Citati "WM 
Under the ſimple Appellation of Church, what meant, JuCs ptory Citation, 


Citations viis & medis to be affix'd up at ſeafonable 
167. Hours, and how long to remain, 177. | 
Mother Church, which, 165. In whom the Free- Citations to be made to a ſecure Place, Ge. 176. 
hold of the Church is, 146. Churches numerous in“ Not too narrow in point of Time, 177. If a Perſon 
England before the Norman Times, 167. cited to appear within a Time, declares he <vi# net 
The Word Church taken for a particular Aſſembly come, what ought to be done, 178. | 
of Men, as the Church of Corinth, &. and by an A- The Puniſhment of a Perſon cited and not appear- 
buſe of the Word for the Clergy, 167. Likewiſe ing; and what is à legal Appearance, 179. In re- 
ſometimes for the Fabrick itſelf, 169. 1 ſpect of Excommunication and Sequeſtration for Non- 
CHURCH-WARDENS, wherein their Office con- 


appearance, a Diſtindion to be mad d what, ib. 
ſiſts, 110. They do not take a particular Oath on 1 | made, and what, ib. & 


every Preſentment, but do it by virtue of their 5 5 A Citation, a Matter of natural Right, and may be 

ral Gath, ib, Not ſpiritual Perſons, tho their Office either by Proclamation or Meſſenger, 180. A Citation 

Eecleſiaſtical, 171, N Monitory requiſite to every Judicial Act, ib. A Cita- 
Chuych-wardens, neceſſary Promoters ; may bave an 


an tion how to be prov'd, ib. In extrajudicial Ats, one 
Add ion for Pariſh Goods taken away, yet cannot diſ- 


| Citation or Monition enough, ib. The Validity of a 
poſe of them without the Pariſh's conſent, 171. They Citation, on what it depends, ib. & 181. No Cita- 
are removeable at Pleaſure for Male-feazance, tb. tion valid b 


+ ; y the Canon for more than four Perſons, 
Preſcription to chuſe them for two Years continu- ib. | 
ance in their Office, whether good, 171i, What Re- 


fic What Perſons may not be cited, 181, No Perſon | 
medy for Pariſhioners againſt them, ib. May have to be cited out of the Dioceſs or 


; | Juriſdiftion, where 
an Action for n ens Seats in Churches, ib. May he dwells, d Sec. 182, The Penalty for citing 
have an Appeal of Robbery for Sacrilege, ib, Church- a Perſon, ib. This does not reſtrain the Prerogative- 
wardens may hinder Diſorders, Q. in the Church, Court for Wills, Cc. ib. 

and Church-yard, during divine Service, 171. By CLEMENTINES, by whom collected, publiſh'd, 
whom to be eleted; and what Remedy if the Ordi- and why ſo call'd, xxivv How quoted and referr'd 
nary refuſes to ſwear them, 358. What Power they to, ib. 0 | | 

have touching Seats in Churches, 484. Whether they CLERGY, or Clerks, why ſo called, and what 


are a Corporation in Law. they arc, 134. The Order of them in the RomiſÞ 
CHURCH-YARD, in Latin ſtiled Cœmiterium; from Church, and how diſtinguiſh'd, ib. The loweſt. De- 
whence deriv'd, and what it ſignifies, 172, Conſe- pree of Clerks in that hurch, what, 185. Who in- 
crated for ſeveral weighty Reaſons according to the cluded under the Appellation of Clerks in a large 
Papal Law; and what, ib. Not lawful at this Day Senſe, and who in a ſtrict Senſe, #6, 
to 3 in any other Place than in Church or Church- The Office, Duty, and Converſation o 
yard; and why, 175. _ | what, 186. Reſtrain'd from civil Employments, and 
Church-yard, to be divided from other profane Places; to abſtain from Gaming, and all Theatrical Plays and 
and fenced about for what ends, 173. At whoſe Paſtimes; and from the Company of Women not re- 
Charge, 174- To whom Trees and Herbage growing lated to them, 2b. 15 
therein do belong, ib. Whether the Rector may cut Clergy forbidden to keep Concubines in publick, tho 
down ſuch Trees for other Uſe, than for 7 "a of not in private, 367. A Proviſion for them to marry, 
the Chancel ; and what Penalty if he does, ib. 


and why, ib, not reform'd by Canons againſt Inconti- 
Church-yards, the Invention of the Clergy for the nency, ib, The ſcandalous Lives of ſome of them, 


ſake of Gain, and the Superſtitious Uſe of them, 12. ib. The Privileges and Exemptions of the Cler y 
The Extent and Compaſs of them, 173. What Pri- both by the Civil and Canon Law, what, 186, 1 7. 
vileges and Immunities they enjoy, ib. No Buildings The great Latitude of theſe Exemptions; and the 
to erected therein, but ſuch as belong to the Abuſe thereof, ib. Not exempt from the Civil 
Clergy, ib. No Fighting or Brawling to be therein, Power by the Law of God, but ſubject to it d- 
and under what Penalty, 174. The Freehold of the ing to St. Paul, ib. ; | 56 
 Church-yard in whom, ib. OP 5 Clergy, how privileg'd by the Laws of this Realm, 
CIRCUMDUCT ION of a Citation, what it ope- and wherein, 188. How and by whom to be judg'd 
rates, 196. A Circumduttion of the Term, not in 18). : 
Cauſes of Appeal, ib. C 


f Clergymen. 


PRK-Aſliing, who; and their Mainte 
CISTERCIANS diſcharg'd of Tithes, [508]. Their 373. BY nance, 


Privilege in Reſpe& of $ynodals, ib. CLOYSTER'D Monks, their Original and Privi- 
CITATION, what, and how anciently made ac- leges, 375. 


COAT- 


Citation invalid produces no effet; *tis otherwiſe, 


"i 


i" 


"The INDEX 


COAT-ARMOR in a Church, whether AGtions 

lies againſt ſuch as pull'd it down, and for whom, 
$6. a | 

: COGNIZANCE Eceleſiaſtical. Vid. Eccleſiaſtical 

Crimes, 237. ' 

CODE. of the univerſal Church, when it had its 
Riſe and Beginning, ix. What ſtiled. Who the Au- 
thor and Compiler of it; and what Canons contain'd 
therein, ib. and by whom confirm'd, x. Several Edi- 
tions of it, and What, ib. 

Code of the African Church, what; from whence col- 
le&ted, of what number of Canons it conſiſts, and by 
what Council confirm'd, x. Wrote in Latin by an un- 
certain Author, tranſlated into Greek, and inſerted in 
the Cede of the Eaſtern and W:ftern Churches, ib. 

Cede of the Weſtern Church, what Canons it con- 
rains. Uſed by the Brit/ſþ Church, when; and by 
whom abridg'd, xi. The Greek Code tranſlated, by 
whom, and how it differs from the Roman, ib. 

CODICIL, what, how defin'd, and its Etymology, 
528. The difference between it ard a Teſtament, ib. 
How many ways it may be made, 529. By whom it 
may be made; and what neceſſary thereunto, 238. 

Godrils may be made in Writing, or without, 528. 
by a Teſtator, or Inteſtate; reputed Part of the 
Teſtament, whether made before or after the Tefta- 
ment, 529. Military Codicils what, 528. 

COLLATION, a Term of large Signification, and 
what it denotes, 188. Twofold, and how; and b 
whom to be made, . How it differs from Preſen- 
tation, 189. From its efficient Cauſe twofold, ordina- 
ry and extraordinary; and how theſe happen, ib. 

What Time the Ordinary and Metropolitan have to 
collate in; and how reckon'd, ib. Where and when 
the Biſhop may collate, and when not, ib. & 333, 


Collatien is in the right of the Patron, and taken 
for his Turn, when, 331. who may collate to Bene- 
fices laps'd, during the Vacancy of the See, 333. but 
not to Prebends, and the Reaſon why, ib. 

COLLEGIATE Church, what, 167. How long 
it may be void of its Prelate, 168. 

COMMEMORATIONS, what; and the good Deſign 
thereof antiently, 190. The great Abuſe of them in 
after Ages, ib. Our Obſervation of Saints-Days de- 
riv'd from hence, 191. Commemoration of Founders 
and BenefaCGors obſery'd by Colleges in our Univer- 
fities, ib. 

COMMENDAM, what ; and when a Benefice ſaid 
to be ſo granted, 191. The Reaſons aſſign'd for Com- 
mendams, ib. Commendams in proceſs of Time two- 
fold, and what, ib. & 192. Afterwards of a threefold 
kind, viz. Semeſtral, Perpetual, and Intermediate; and 
what, ib. © | 

Commendams, their Riſe in the Church, and the 
Evil enſuing thereupon in after Ages, 191 & 192. 
None to grant perpetual or intermediate Commen- 
dams beſides the Pope, tho' the Biſhop might grant 
the Semeſtral, 193. The Difference between a Com- 
mendam and Preſentation, ib. þ 

Some Obſervations on Commendams, and what, 193. 
The Differrence between a Commendam capere and 
retinere, what. A Diſtinction for the Benefit of the 
Pope, ib. 

— firſt known to the Common Law, 
when, ib, Their Nature not defin'd by that or the 
Statute Law, and therefore to be expounded how, 
194. Ought to be interpreted in the ſtricteſt Senſe, ib. 
How Ailed and condemned by ſome Canoniſts, ib. The 
King not to grant them to enrich the Clergy, ib. 

COMMISSARY or Officialis Foraneus, what, and 
höw diſtinguiſn'd from Chancellors, Vicars-General, 
Sc. 160 & 162. His Commiſhon limited, ib. Not 
grantable for Life, tho' confirm'd by Dean and Chap- 
ter, ib. 

Commiſſary may be a Layman, 163. His Pagger and 
Authority What, b. A Commiſſary-ſhip inReverſion a 
void Grant, ib, : 


COMMON-PRAYER. See Liturgy, 


COMMUTATION of Pennance, what; and when 
it firſt came into the Church [413'. How juſtify'd 
by Law; and the ſhameful Abule of it reform'd by a 
Conſtitution, [414.] 

COMPOSITION in reference to Tithes, what the 
Law therein, 508. Whoſe Conſent the Parſon muſt 
have to bind his Compoſition, ib. No Compoſition 
valid by the Caron Law, for leſs than the full Value of 
Tithes, otherwiſe by the Common Law, ib. 

COMPETENCY, to be allow'd the Miniſter, or 
Curate, and what, 5ro, 512. 

CONFIRMATION of an Election, what. By 
whom to be perform'd, and what to be done there- 
in, 243, 244- A neceflary Act to give a Perſon the 
Exerciſe of his Right, ib. | 

Confirmation, an Act of Epiſcopal Juriſdiction, and 
granted by the Chapter, during the Vacancy of the 
See, ib. Otherwiſe in reſpe& of the Election of Bi- 
ſhops, Archbiſhops, and their Superiors, ib. 

In Confirmations, who to be cited, and how, 245. 
The Form of it, 128. No Bulls of Confirmation . to 
be ſued from Rome, ib. 127. | 

CONGE D' ESLIKE, what, 127. The Original of 
it, and reſtriction thereof, 201. 

CONIES taken in a Warren, whether Tithable, 
[504], not fo of common Right. 

CONSANGUINITY, who ſaid to be of it, and 


how prov'd, 326. 


CONSECRATION of Biſhops, what; and how 
pgrform'd, 127. On what Day to be done, by whom, 
and within what time, 195, 196. | 

Cenſecration of Churches, how antient, and the De- 
finition of it, 194. The efficient Cauſe thereof; and 
who has this Power of Conſecration, ib. The con- 
trary to Conſecration, what, and how it happens ; 
and 'tis purged, ib. | 

The Subject of Conſecration, what 194. A Cenſus 
or Penſion to be impos'd at the time of Conſecration. 
Why, and by whom to be paid, ib. 

Conſecration of Church or Biſhop not to be without 
Celebration of Divine Service, 195. In the 497 of 
Church how, ib. No Church to be conſecrated with- 
out Endowment, nor after Conſecration to be apply'd 
to profane Uſes, ib. On what Days a Church may 
be conſecrated, ib. TR 

CONSENT of Parents, whether neceſſary to the 
Marriage of Children, and by what Law, 362. Con- 
ſent of Parties eſſential to Matrimony, 361, 362. 

CONSISTORY. See Title Courts [190]. 5 

CONSOLIDATION of Churches. See Union of 
Benefices, 516. ; 

CONSULTATION, in what Caſes 'it has been 
granted, 212, 214. See Title Prohibition. After a 
Conſultation a Prohibition loſes its Force, 437. No 
Conſultation for Perjury, unleſs the Matter whereon 
the Perjury is grounded be ſpiritual, 3222. 

Conſultation deny'd in ſeveral Cafes, and what, 213. 
Where a Conſulration awarded after a Prohibition, 
there no new Prohibition to be afterwards on the 
ſame Libel. | | | 

CONVENT, antiently a Corporation in Law, 12. 

CONTESTATION of Suit, the ſame with joining 
Iſſue in a Cauſe, [189]. | 5 

CONTUMACY, what required to render a Man 
Contumacious, 196. The Plaintiff and Defendant's 
Contumacy confider'd, ib. & [189]. Juſt Excuſes of 
Contumacy, what, ib, Contumacy defin'd, of a twofold 
Species; and what, ib. When guilty of real, and when 
of feign'd Contumacy, ib. . 

Several Puniſhments inflicted on contumacious Folks, 
what by the Civil and what by the Canon Law, [190]. 
Contumacious Perſons bound to give Senator Caution 
de parendo Furi, ib. Contumacious Perſons in one 
point, to be cited in another, unleſs Contumacy often 
repeated, ib. : 1 5 

Contumacy again divided in point of a Man's hiding 
himſelf, not defending his Cauſe, and appearing 
without Inſtructions in the Cauſe, [190]. Contuma- 
cious by departing the Court without Leave, ib. 


In- 


The BP ND EN 


Infants, Minors, Madmen, Cc. not guilty hereof, 
why, . 

COLTS, how Tithable, [503]. 

CORN, the Law in reference to the Tithes there- 
of, 50). [524]. 25 i 

CORPSES not to be prohibited Burial, 135. 

COSTS of Suit. See Title, Expences of Suit, 


273» 

COURTS Eccleſiaſtical defin'd, and how divided 
r190, 191]. Supreme, Which, ib. Suing Proceſs from 
the Court of Rome, or other foreign juriſdiction, a 
Premunire, ib. . | 

Court of Delegates, depends on the King's Commiſ- 
ſion; and what Cauſes to be heard therein; and how 
the Commiſſion granted, [191]. 

High-Commiſſion Court, by whom Founded, under 
what Form, and for what Ends, [191]. Now abo- 
liſh'd by Parliament, ib. Uſed to ill Purpoſes, and 
what, [192]. | 

Courts intermediate, what; and for what Cauſes 
eſtabliſh'd, [192]. Court of Arches, whence ſo call'd. 
Its Antiquity, Juriſdiftion, and by what Title its 
Judge diſtinguiſhed, ib. 3 5 | 

Court of Audience, where held; its Antiquity, Ju- 
riſdiction, and the Judge's Style, [192]. The Preroga- 
tive-Court, for what ends founded, and where held, 0. 
Biſhops Courts, where held, and who preſide there- 
in, ib. g = 

Courts inferior, what ſo call'd, how eſtabliſh'd ; and 
their Juriſdiftion on what grounded, [192]. Theſe 
Local, and held within the Territories of the infe- 
rior Ordinary, [193]. * 

Style and Cuſtom of particular Courts to be re- 

arded, [193]. Style of Court what, and how it 
düfters from Cuſtom, ib. Vid. Poſtea. Style of Court. 
Courts depending on Cuſtom, what, [192]. tg 

COWS yielding Milk, whether Tithes due for 
their Paſture. See Title, Tithes, [502]. | 

CRIMES Eccleſiaſtical, See Pag. 237. 

CURE of Souls, what, and how conſider'd in 
Law, 113. How diftinguiſh'd, ib. Some which had 
Chapels of Eaſe belongipg to them, 166. Their Prieſts 
tiled Capellanis, 164. 7 

Cure of Souls, how limited as to Power and Place, 
40. Every Pariſh-Prieſt admitted hereunto, 465. 

CURATES, who in general compriz'd under that 
Name, 113. The ſame ina ſtrict Senſe now, as & tem- 
poral Vicar formerly, 309, 511. Ought to be well 
choſen by the ReCtors, 509. Examin'd, approv'd, and 
licens'd & whom, and their Allowance tix'd by the 
Biſhop himſelf, 510. Stipend, very ſcanty in many 
Places at preſent, 

Cure and Titles, what, 4oo, 401, 403 2 
* CUSTOM, how defin'd, and whereon eſtabliſh'd, 
(194). Twofold, general and ſpecial; and how each 
initiated. Of what Force, ib. Four Things neceſſa- 
ry to introduce a Cuſtom, and what, ib. & [195]. 
Cuftom, how differs from Preſcription, [194]. A ſpe- 
cial Cuſtom reſtrain'd to ſome particular Place, ib. 

Cuſtom, how interpreting Canons, [195]. Has ſeve- 
ral Effects, and what they are, [195]. Its efficient and 
material Cauſes, what, ib. May be ſaid to be conceiv d, 
born, perfected, and ſtrengthen d, how, ib. . | 

Cuſtom, how to be prov'd, not to be preſum d, and 
why [196]. Currency of Time to eſtabliſh a Cuſtom, 
How to be continu'd, ib. 

Cuſtom not triable in the Eccleſiaflical Court, 381. 
Cuffom for Non-Payment of Tithes invalild, 508. 


| D. 0 8 
EACONS in the Church very early; and for 
what ends, 197. Their Office now, 4b. and 
what their Duty formerly, 198. How choſen there- 


+ 


unto, 197. Formerly ordain'd differently from Prieſts, 


d how, ib. wy . 
* whether he may adminiſter Baptiſm, 10g. 
Whether adminiſter the Lord's Supper; under what 
Penalty for ſo doing, 198. None without conſecra- 


ting the Elements, ih, At what Age to be orduin'ds 
ib. Servants unto Prieſts, 197, 


DEAF and Dumb, in ſome Caſes, make a Will, 531. 
Deaf, but not Dumb, may make it, 6, Not Deaf, 
but Dumb, may make it, t, 


DF AN, the proximate Head of the Chapter, and 
why fo call'd, 199. Deanery, a ſpiritual Promotion, 
though at the King's Appointment, 201. 

Dean, how eletted, confirm'd, and inſtall'd got. 
A ditference between the old and new Foundations 
herein, ib. Dean accepting a Prebend in the ſame 
Church, voids the Deanery, 203. 

Dean, the proximate and immediate Head of the 
Chapter, 201. and, therefore not of the Chapter, 
unleſs a Canon or Prebendary, or Cuſtom making 
him ſuch, 202. Dean and Prebendaries to preach in 
the Cathedral and other Churches of the Dioceſs 
where their Eſtates lie, otherwiſe puniſhable, ib, 

Dean, to be reſident four times in the Year, and 
what Reſidence required: To keep Hoſpitality, 202. 
Has no Negative Voice in the Chapter, . Antient- 
ly might be a Layman, not ſo now, ib. 

DEANERY, conſiſts of two Parts or Charges, and 
what, 202. Dignity and Adminiftration, What, ib. What 
its Office, ib. Dean may make a Subſtitute as to Juriſ- 
dition, but not to confirm Grants and Leaſes of the 
Church, ib. Is a Dignitary, and how ſtiled by the 
Canon Law, ib. & 203, Mult join with the Chapter 
in confirming Leaſes, &. And why, 7b. 

The Dean's Grant, when ſolely ſciz'd, to be con- 
ftirm'd by Biſhop and Chapter. eg 204. Deans in 
England, ſome without Juriſdiction, and who, 2035. 

Deans Rural, what they are, 205. Their Office 
temporal, not perpetual ; and what, ib. Have no Ju- 
riſdiction in Matrimonial Cauſes, 206. Are the ſime 
with Arch-Prieſts, 205. Therefore perpetual accord- 
ing to ſome, ib. | 

DECREES Papal, what, xxxvil; and of what Au- 
thority, ib. : 

The Decrees or Book ſtiled the Decretum, by whom 
compiled, xviii. After what Manner and Form, xix. 
By private Authority alone, xx. Commentators thereon, 
what, xxi. Made to anſwer the Pande#s of the Civil 
Law, xxv. And how quoted, xix. | 

DECRETALS, what they are, xxi. Made to an- 
ſwer the Fuſtinian Code, xxv. By whom the firſt 
Volume compiled, xxii, & xxiii. And by whom the 
ſecond, 0. Commentators thereon, what, ib. How 
quoted, ib. Of what Authority, xxxvii. 

Decretal Epiſtle, what, xxxvii. | 

DEGRADATION, What; by whom inflied, and 
how diſtinguilh'd from Depoſition and Deprivation, 206. 


Twofold, actual and verbal, and what they,.ib. How 


many Biſhops to be preſent at it, 207, How many 
ways it may be effected by the Canon Law, and what 
they are, 10. 1 

DEGREES of Kindred, how defin'd, and why ſo 
called, 209. How diſtinguiſh'd and computed by the 
Civil and Canon Laws, ib. & 210. How by the Com- 
mon Law, 328. 


No Degrees of Kindred in reſpe& of Affinity by 


the Civil Law, 327, By the Canon Law, computed 


after the ſame manner as thoſe of Conſanguinity, ib. 


Another diſtinttion of Degrees into Eccleſiaſtical and 
Scholaftical, and what, 210. 


DELEGATION, what; and the efficient Cauſe 
thereof, 320. | 


DELEGATED juriſdiqtion, what, and who may ex- 


\ 


ecute it, ib. Ceaſes at the Death of the Delegator, 32a. 


DENUNCIATION, what, and how many Fold, 
210. Judicial divided into two Parts, and What, i. 
Public Judicial Denunciation, what. Like to Accuſa- 
tion with ſome ſmall difference, and what, ib. 
Private Judicial Denunciation, what, 211, 
Denunciation Evargelical, what ; and whence its Riſe, 
211, Eyery Perſon admitted hereunto, tho' not 
oblig d, unleſs, Ic. ib. for what end ordain'd, and 
how govern'd, ib. | | 
De 
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Denunciat on Canonical, what, and why ſoterm'd, 211. 
Twofold, ſpecial and general. The firſt what, and for 
what end fram'd, ib. The ſecond what, and what ne- 
ceſſary thereunto, ib, | 

DEPOSITION, what, and how it differs from De- 
gradation and Deprivation, 206, 207. In ſome ſenſe the 
ſame, ib. To what Matters and Crimes it extends, ib. 

DEPRIVATION, what, and the Cauſes thereof, 
2c8. Where cognizable, and what Matters ſubject 
thereunto, ib. Muſt be notity'd by the Ordinary to 
the Patron, before a Lapſe incurs, 331. Whether the 
Church be void, pending the Appeal from a Sentence 
of Deprivation, 73+ Ke 

DEFAMATION, what, and how many ways it is 
induced, 212. Of Eccleſiaſtical Cognizance, when 
the matter is merely ſpiritual, and duly proſecuted 
there, ib. 

Defamers by a Provincial Conſtitution, ipſo fafo ex- 
communicated, and Sentence held good by the Com- 
mon Law, 212, Defamatory Words, what, and what 
not, 214. No Defamation, generally ſpeaking, where 
an Action lies at the Common-Law, nor whilſt any 
Suit is pending in the Secular Court, 213. 

Defamation, how proſecuted and puniſh'd by the 
Civil Law, 214. The Proſecutor has his Election 
either ad vindictam publicam, or ad privatum Intereſſe, ib. 
By the Canon Law how puniſh'd, ib, 

The Method of proceeding in this Cauſe, when for 
Words contain'd in a Defamatory Libel, and what the 
uſual Article to be inſerted, 215. | | 

DIGNITY taken frifly and Jargely, and what in 
each Senſe, 215. Whar Perſons ſaid to have a Dig- 
nity in a ſtrict Senſe, ib. How known and diſtin- 
guiſh'd in the Church, ih. 

'* Dignity and Perſonatus differ not in Subſtance, unleſs 
a local Cuſtom to the contrary, 216. In the Decretals 
taken for Synonymous Terms, ib. The firſt with 

uriſdiftion 3 the other without, ib. A Perſon na- 
med by his * Wh in a Grant or Legacy, what Ope- 
ration it has, ib. ; 5 

Dignities to be fill'd within three Months from the 
Voidance, 216. 

DILAPIDATION, what, and whereunto it ex- 
tends, 217. The Remedies in Law againſt it, ib. 
How many ways it may be committed, 218. A juſt 
Cauſe of Deprivation both by the Canon and Common 
Law, ib. Orders againſt it fince the Reformation, ib. 

Dilapidations, how to be ſurvey'd by Workmen to 
ſecure the Succeſſor from this Charge, 219. Prohi- 
bitions granted thereon, 218, The Biſhop's Power 
to ſequeſter the Profits of the Living for the Re- 

irs, and why, ib. | | 

DIMISSORY or Commeudatory Letters, what, 402, 

DISCHARGE. of Tithes, how many ways it may, 
be [508]. In what Caſes it may be, and what not, 220, 
PD ISPENSATION defin'd, and what elſe ſtiled a- 
mong Canoniſts, 219. Odious in the Eye of the Law; 
and therefore to be reftrain'd, ib. Where the Law 
allows of it, what to be done in Caſe of Refuſal, it. 
Why term'd a Grace, ib. 

Diſpenſation, how to be granted; and the Cauſes 
thereof, 219. Why called arida et ar#a in the Ca- 
non Law, 220. Diftinftions about Diſpenſations, ib. 
What difference betwixt it, and a Toleration, ib. 

Who may grant Diſpenſations; and the Force there- 
of, 220. Difference betwixt a Licence and Diſpenſation, 
221. What call'd by the Cizil Law ; and how intro- 
duced, ib. Antiently had from the Court of Rome 
for ſelfiſh Reaſons, 220. | 

DISTRIBUTIONS, whence ſo call'd, and what in 
the Romiſp Church, 221. Sometimes term'd Veſtuaria 
or Victualia, ſometimes Sportule or Diaria, and why, ib, 
Sometimes Reditus Eccleſiaſtici, &c. And why, 222. 
What a Perſon loſes that is depriv'd of them, 1b. 

Diſtribution made by the Ordinary of Inteſtate Eſtates, 
what, and how to 4 made, 222. Not to be made 
till a Year after the Inteſtate's Death, ul The 
Half-Blood to have equal Share with the Whole - Blood 
herein, ib. b 


DIVI NATION, what it is, and how regarded by 
the Canon Law, 224 Made two Ways and how, ib. 
Invented by the Perſians, and ſeldom or never raken 
in a good Senle, ib. 

Four kinds of Divination, and what, 224. Diviners 
in Latin, what call'd, and why fo, ib. & 225. 
DIVISION of Pariſhes, What, by whom, and 
when firſt made, 404. and for what end, 405. 
DIVORCE, what, and why in Latin ſtiled Divoy- 
tium, 225. According to the Cann Law, twofold, 
and what, ib. The efficient Cauſe thereof by the Civil 
and Caron Law, and how they differ, ib. The Object 
of it, what, and what the Reaſons by the antient 
Civil Law, ib. Since alter'd by the Fuftinian Law, ib. 
The Cauſes of it by the Papal Canon Law, what, 226. 
Five Cauſes, wherein a Divorce cannot happen on 
the Adultery, and what they are, 226. A famous Caſe 
of a Divorce in Henry the VIIIth's Reign, between 


Whom, for Adultery, 227. By the Canon Law Divorce 


for Adultery no leave for a ſecond Marriage; other- 
wiſe by our Law, in the innocent Perſon, . 

Inipotency, a ſecond Cauſe for Divorce, and is two- 
fold, viz. Frigidity in the Man, and Narrowneſs of Parts 
in the Woman, 227. Divided into natural and acquir'd 
and the Conſequences of each, ib. How to be examin' 
and prov'd, ib. A famous Caſe, of the firſt kind, in 
Queen Elizabeth's Reign, and between whom, 228. 
Another Caſe in King Fames the Ift's Reign, on the 
ſame Account, and between whom, ib. Crnelty, a third 
Cauſe of Divorce; and what kind of Cruelty, 228. 
This only extends to a Divorce quad Menſam & 
Thorum, ib. 229. Several Inftances hereof, 7b. 

Divorce on the ſcore of Infidelity, and entring into a 
Religious Order of no Foree with us, 229. Divorce, 
by way of Sentence, not neceſſary in Caſe of evident 
Adultery, 230. | 

DONATIONS, propter Nyptias, what, 249. and 
mortis Cauſa, what, 394. EE. © rs i SR 

DONATIVE Churches, what; and their Original, 
230, 231, Require not the Biſhop's Inſtitution, nor 
the Archdeacon's InduRtion, 230. Not fubjeR to 
Lapſe, nor to the Biſhop's Viſitation, nor within his 
Care and Juriſdiction, ib. | 
Donativel, whether Eeeleſiaſtical Benefices, 230. 
Some by Royal Licence, and others by Preſcription, 
ib, The Chaplain only depriveable by the Founder, 
and his Heirs, ib. | 

Donatives become Preſentative, how, 231, Tnto 
whoſe Hands to be reſign'd; and what Remedy the 
Patron has, if the Biſhop diſturbs his Clerk, 231. 
Who ſhall viſit the ſame, . 

DOTARDS, whether Tithable, [506]. 
 DOVES, or Pidgeons in a Dove-Houſe, whether 
ſo, [504]: - 4 be le | 
 DRUNKENNESS, in Latin call'& Ebrietas, and the 


Ety mology of the Word, 231. The many Eyvils rhere- 


of, ib. & 232. Drinking ad Potus equales, forbidden 
the Clergy, under what Puniſhment, 6b. | 

Deunkenneſs, how puniſh'd in a Clergyman by the 
Canon Law, 232. Cauſe of Deprivarion by rhe Com- 
mon Law, ib. Several Inſtances of Deprivation for it 
in the Spiritual Courts; and allow'd by the Com- 
mon Law, ib. Very unfit for Clergymen, and the 
Scandal given thereby, ib. & 233. Forbidden by. a 
Canon fince the Reformation. . 

DUPLEX QUERELA, what it is, and to whom it 
lies, 233. The Form of this Reſeript, and Pro- 
ceeding thereon, ib. and 234. Some Inſtances of Pro- 
ceeding hereon, and what, 2b. & 335. 

Duplex Querela, no proper Remedy where another 
is induced, ib. This way of Proceeding, when the 
Biſbop refuſes for Incapacity, or other perſonal Pe- 
fe& in the Clerk, b. Bond always given herein to 
indemniſy the Judge, 234. 

DUPLICATIONS in Law, what, and how de- 
fin d, 251. 1 


ASTER-DAY, when, and at what time to be ob- 
ſer vd, 235. The difference between the Aa 
tick 
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tick, and other Churches, about the Celebration of it, 
ib. Councils called thereon, and the Practice of the 
aw Churches condemn'd as Heretical, 336. 

aſter called the Great-Day, the Lord's-Paſſover, &c. 
236. This Feaſt firſt ſettled on a Sunday by Pope 
Pius the Firſt, according to Platina, and why, ib. 
The Romiſh Fiction about it, ib. Made uſe of as a 
Date according to the African Code, ib. 

Eaſter, the time of admitting People to Communion 
and Baptiſm formerly, 236. The Paſchal Cycle 
regify'd, by whom, ib. Paſtimes forbid during Eaſter- 
Week, by what Canons, 237. What Perſons ſet at 
Liberty on Eaſter-Day in Imitation of the Fears, ib. 

ECCLESIASTICAL Crimes, what, 237. Some 
merely Spiritual, others of a mix'd Nature, and what 
they are, ib. & 238. Some Eccleſiaſtical Crimes of a 
publick, others of a ves Nature; and what theſe 
are, ib, The firſt ſuch as any one may proſecute, ib, 

Theſe Crimes are of a threefold Species, ib. 22. 
againſt God, againſt our Neighbours, and Our Selves, 
and what they are, 238. A Delinquent, ſubje&t to 
the juriſdiction of 8 where the Crime is 
committed, and the Reaſons Why, 239, 240. 

Eccleſiaftical Crimes brought into judgment two 
ways, and how, 240. The difference between Cri- 
men, Peccatum and Delictum, 239. AE 

Eccleſiaſtical Law, what, vii. and how far in Force 
here, xxxiil, xxxiv. Own by Ads of Parliament 
ſince the Reformation, ib. has its Force not from the 
Pope, but from its Acceptance and PraGtice in our 
Church, xxxili. Stands on the ſame Grounds as the 
Common Law does, ib. | 
Eccleſiaſtical Law review'd in Henry the VIIIth's 
Time, and why rejected, xxx111. | 

EGGS, how, when, in and what Caſe tithable, [504]. 

ELECTIONS Eccleſiaſtical, how defin'd, and the 
Reaſon of the Definition, 240. Why filed Canonical, 
ib. When ſaid to be made, and how and what. A 
Right is convey'd thereby, 241. The Qualifications, of 
the eleted how to be rated, ib. The Form of an 
Election, what, 7b. | 


Elections antiently made by the Government of the, 


Holy Spirit, 242. This way now loſt, and what ſuc- 
ceeds in the Place of it, ib. | 

Elefion by Scrutiny, and the Method of proceed- 
ing therein, 242. EleQion per Compromiſſum, what, 
and how made, ib. Election of a Biſhop, how and 
where to be made, ib. | 

Ele#ions to be ſolemnly publiſh'd, and in what 
manner this Publication to be made, 243. Formal 
Publication not eſſential to Elections, ib. 

Election of Canons may, by Cuſtom, belong to the 
Chapter without the Biſhop, 243- Canonical Elec- 
tions to be confirm'd, ib. & 244. See Title, Confirma- 
tion. Election of the Pope, 143. 

EMBER- DAs, their Original and End, 284. why 
ſo call'd. | 

ESPOUSALS, in Latin term'd Sponſalia, what they 
import, 245- The difterence between them and Ma- 
trimony, ib. Terms confounded by our Common 
Lawyers, ib. Seldom uſed by Civilians to denote Ma- 
rrimony, ib. 3 

Eſpouſals de preſenti and de futuro firſt diſtinguiſh'd 

Canoniſts, 245. Eſpouſals defin'd, and whence 
the Latin Word deriv'd, 246. Remarks on the De- 


finition, and what, ib. 247- Contracted by Parents 


for Children under Puberty, valid by the Canon Law, 
246. Not to be contratted by that Law without 
Conſent of Parents, ib. | 

Eſpouſals divided into thoſe de præſenti and de futuro, 
and what, 247. The firſt improperly call'd Eſpoufals, 
and why, ib. This Diſtinction not known to the 
Compilers of the Civil Law, ib. 

Eſpouſals ſome pure and ſimple, others conditional, and 
what, 248. Some publick, and others private or clan- 
deſtine, and what they are, ib. 

May be contraded between Perſons preſent or ab- 
ſent, and how, ib. 


| Eſpouſals, how prov'd, 248, 249. The Effedts of 


Eſpouſals various, and what, ib. & a50. The Puniſh- 
ment of ſuch as refuſe to obey the Judge's Sentence 
for the Celebration of Marriage on Eſpouſals con- 
tracted, ib. 

EVIDENCE. Legal and Judicial. See Title, Proof. 

EXAMINATION, when and by whom to be per- 
form'd, 402. 7 | 

EXCEPTION, what and how defin'd, 251. Of ſe- 
veral kinds, and what, ih. Divided into an Excep- 
tion of Fact and Law, and what theſe are, ib. The 
latter again diſtinguiſh'd into Dilatory or Temporal, and 
into Peremptory or Perpetual, "Theſe why fo call'd, 
and what they are, ib, h 

Exceptions Dilatory, und the Nature of them, 252. To 
be N before Conteſtation of Suit, unleſs, ib. 

xception of the greater Ex communication, a Dilatory 
Exception, and when it may be made, ib. 

Exceptions Peremptory, to be propounded at any 
time before Sentence, and why, 252. , Afterwards, 
on un Appeal, ih. 

Exceptions litis finite, what, and how many Species 
of them, 253. Exceptions Peremptory, the Nature and 
52 of them, ib. What to be made after Sentence, 
10. 

Exceptions Dilatory, when to be prov'd, 253, 254. 
Exceptions againſt Witneſſes may be ulledg'd on a 
threefold Account, and what, ib. 

Exception Proculatorial, what, and how many Fold, 
254+ Legal Exceptions, what, 255. Some Exceptions 
in ſummary Cauſes, and what, ib. Exceptions, a De- 
fence founded on the Law of Nature, and not to be 
deny'd, ib. 

EKXCOMMUNICATION, Civil and Eccleſiaſtical, 
255, 256. Eecclefiaſtical, defin'd, and the Reaſon of 
ſuch Definition, ib. Excommunication and Anathema, 
how they differ, ib. Has in Latin ſeveral Names, and 
whar, ib. | 

Excommunication, twofold, viz, the Greater and Leſſer, 
and what each, 257. An Excommunicated Perion, 


what he may do, and what nor, ib. Men forbidden to 


converſe with ſuch, and the Conſequences of ſuch 
Converſation, ib. 

Excommunication no Sentence, properly ſpeaking, and 
why, 258. Excommynicated Perſons to give in their 
perſonal Anſwers by other Hands, and why, ib. How it 
may be prov'd, ib. | 

Excommunication of Apoſtolical Authority, accord- 
ing to the Cavoniſts, 258, Founded on the Fewiſh Po- 
lity, ib. ro be avoided by all Chriſtians, if pronounc'd 
on religious Accounts truly ſuch; otherwiſe a mere 
Scare-crow, or Brutum Fulmen, ib. 

Excommunication, how decreed in. the Primitive 
Church, and how at preſent, 259. Afterwards re- 
ſtrain'd to the Power of Biſhops alone, and for what 
ends, ib. Now exercis'd by Abbots, Oc. to exalt the 
Papal Power, ib. pronounc'd on the ſlighteſt Ads of 
Diſobedience, ti, | 

Excommunication, the greatcſt Puniſhment in the 
Church; and, therefore, three Admonitions previ- 
ous to it, 259. How this Rule evaded by a Diſtinction 
among Canoniſts, ib, It ought to be in Writing, ib. 
Admonition and Writing, when not neceſſary, ib. 

Excommunication again divided into that of Laco, 
and that of Man, and what they are, 259 & 260. 
Excommunicated Perſons to be denounced, and why, 


ib, Who may incur this Cenſure according to the 


Provincial Conſtitution, and for what Reaſons, ib, 

Excommunicated Perſons perſevering under this 
Sentence for 40 Days, how to be dealt withal ac- 
cording to the Culton of England, 260, The Writ 
de Excommunicato capiendo, how granted, and when, ib. 
None under a Biſhop can pray it, unleſs, ib. Tho 
Vicar-general may certify, when, jb. | 

Whether the Ordinary may take Bond of the Ex- 
communicate for his Submiſſion, in order to his Abſo- 
lution, 261. Excommunication contemn'd ſeveral 
ways, and how, 263. What if a Perſon appeals on 
an Excommunication, and his Appeal be certify'd to 
the Court of Chancery, 262, 
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Exconimunication, Suſpenſion, and InterdiQ, equiva- 
lent, in what Keſpects, and in what Reſpects they 
differ, 263. Excommunicato capiendo, not to be awarded 
till a Certificate made by the Biſhop into Chancery, 
261. After Satisfaction and Certificate made, then. a 
Writ to iſſue forth to abſolve the Perſon, i. | 

EXECUTOR, whenee ſo call'd, how ſtiled in the 
Civil and Canon Laws, and whence his Beginning, 264. 
Either particular or univerſal, and what, ib, The Word 

aken in a threefold Senſe, and how, ib. 

Executors Teſtamentary of three Sorts, and what, 
264 & 265. What Perſons cannot be Executors, and 
why, ib. Biſhops and other ſecular Clerks heretofore 
interdifted, ib. A Rule in Law touching the Incapa- 
city of Perſons to this Office, ib, Under, the Name 
of Brethren hercunto appointed, who underſtood, ib. 

Executors, whether compellable to undertake this 
Office, 266. How to implead, and to be impleaded, 
ib. Ought to take an Oath, for the Diſcharge of the 
Office, and to render an Account ; and Caution like- 
wiſe to be given, ib. 

. Executors preſum'd to be fraudulent Perſons; and, 
therefore, what required of them, 267. To exhibit 
Inventories, when, and the conſequence of not doing 
it, is, To wave the Juriſdiction of his own proper 
Court, ib. 

Executors ſubje& to the Cognizance of the Ordinary, 
and wherein, 267 & 268. The Biſhop of the Dio- 
Py Executor of a Will ad pias cauſas, and how, 
i 

Executors not to appropriate to themſelves the Goods 
of the deceas'd, unleſs in ſome certain Caſes; and 
what, 269. Nude Executors cannot bring Actions for 
the Recovery of Debts, &c. as others may, and what 
meant by a Nude Executor, ib. | 
Execuiors not to agree or compound with the Teſta- 


tors Debtors, in Prejudice of Legatees or Creditors. 


without Conſent, 269. Cannot ſubſtitute one in their 
Room even with the Teſtator's Order, ib. Difference 
between Teſtamentary, Legal, and Dative Executors, 
what, 264 & 265. 
EXECUTION, the principal A& in Judicature, 
and what. it is, 270. The Execution, of Sentence, 
when ſuſpended, and when not, ib. What Sentences 
ought of right to be demanded to Execution, and by 
what Judge, ib. This Rule in reſpe& of the Judge, to 
what Exceptions liable, ib. Execution of Sentences, a 
Matter of ſome juriſdiction, 231. Does not belong to 
NN Judges, but to the Ordinary generally 
ſpeaking, ib. Wherein this Rule varies, ib. A cer- 
rain Space of Time allow'd for Execution of Sen- 
rences, and what, ib. The Difference between real 
and perſonal Actions herein not obſerv'd in trading 
Countries, ib, Y | 151 
Execution of Sentences, what Order and Method to 
be follow'd therein, 272. A Citation neceſſary on an 
Execution, when, ib. E | | 
Againſt what Perſons and Things an Execution 
may be made, and what Things are privileg d, 272, 
273. On what Account it may be ſtop'd or ſtay'd, ib. 
EXEMPT uriſdiftions. See Title, Peculzars. 
EXEMPTIONS of the Clergy, and the great 
Abuſe of them, 187, f 
EXPENCES of Suit due on various Accounts, and 
what, 253. How to be ſucd for, ib. On the ſcore 
of Contumacy, how they hinder further Proceeding in 
a Cauſe, ib. but ratione vittorie, or on other Accounts 
do not, ib, | 50 | 
Expences ought to be demanded, and how, 274. 
otherwiſe the Judge not liable, ib. The Difference be- 
fore Conteſtation of Suit, and after, ib. Prov'd by 


the Oath of the Party alone, with a Proviſo, and 


what, ib. The Taxation of them reſerv'd to the 
Judge under his own proper Name may pals to his 
ucceſſors, and why, ib. | 
Expences neceſlarily made in Judgment conſiſt in a 
fourfold Difference; and howg4.274 & 275. What 
Expences ſaid to be neceſſary in a Suit, and how to be 
rated, ib. . 


* 


F. | 
ABRICK of the Church, one Quarter of the Ob- 
lation for the Maintenance of it, 394. 

FACULTY, the granting of it, and a Diſpenſa- 
tion different, 221. The granting of a Faculty, not 
a diſpenſing with the Law, but an obſervance of it, ib. 

FAME, aſſiſted with other concurrent Evidence, 
a Species of Proof, and how de fin'd, 275 & 276. When 
taken for Infamy, and when for a good Fame or Re- 
putation, ib. What it denotes in Law, ib. 

FAME, whence it proceeds, and how it induces 
Canonical Purgation, 276. Stiled a Preſumption of the 
Fudge, and admits , of Proof to the contrary, ib. 
When well prov'd, of greater Force than the Depo- 
ſition of one Witneſs, 25. Does not always make 
half Proof, i. One | 

Fume, how it may be prov'd, 278. What if prov'd 
by one fide affirmatizely, and by the other negatively, 
ib. And what, if the Depoſitions of equal Credit on 
both fides, i. 3 | 

FASTING, on the ſcore of moral Abſtinence, ho 
known to the old Philoſophers, and why practis'd, 
278. What ſtyled by Papiſts, and the Streſs they lay 
on it. For what ends, 279. Has no Merit without 
Kepengance and Humility, tb. 8 | 

ASTING, how divided by the Canoniſts, 279. Sa- 
cred Faſting divided, how, and what is meant by a 
ſpiritual Faſt, 'Y A bodily Faſt, what, ib. An Eccle- 
ſeaſtical Faſt, how defin'd, 280, 

Faſtins to be obſerv'd by what Perſons in the Ro- 
miſh Church; and of what Age, 280. On what 
Days to be kept, i. On the Sabbath and Lord's-day for- 
bidden, ib. Stated Times for Faſting enjoyn'd by the 
CAD, what, 28 1. Why Friday and Saturday to be 

LC CS 1 F 
| FEES, what meant thereby, and how they differ 
from Salaries, 282. Several Canons to reſtrain the 
demand of exorbitant Fees; and what, ib. How 
theſe Canons eluded by Regiſters, 6. 

| Fees for Probate of Wills, &c. what by Canons 
and Statute of Henry VIII. 283. A Gratuity, when 
deem d a Fee demanded, 282. The Puniſhment of 
receiving undue Fees for Indudtion, 7b. IDs] 

Fees aſcertain'd for the Relief of the Subject, when 
and by whom, 282. Confirm'd by a Table of Arch- 
biſhop Mpitgiſt, ib. and what, 551. To be fix'd up in 
the Conſiſtory or Archives of every Biſhop, 284. 
The Puniſhment for taking greater Fees than here 
expreſs'd, ih. Writings and Ads of Courts not to be 
retain'd on Pretence of Fees, ib. Table of Fees, 551. 
FER NATURA, Creatures of that kind, 
whether Tithable, T5041]. 3 

FIRST-FRUITS, by and to whom payable. Vide 
Annates, : 3 e 

FISH taken in the Sea, or in a River, Pond, or 
Piſcary, whether Tithable, and how, [503]. 

FLAX, what Tithes it pays, [50 I]. 

FOWL taken, in what Cale Tithable or not, [504]. 
FRE EH OLD of the Church or Chancel, in whom 
e dere | 
FRIGIDITY in the Man pleaded by the Woman, 


c 


how the Law provides herein, 227. A Caſe there- 


on, 228. a 


1 4 


' FRUIT-TREES, what Tithes they pay, [504]. | 
Fruits of Benefices not to be receiyed on the ſcore 
of Inſtitution, by whom, 333. 1 


FURZES, whether Tithable or not, [501]. | 


AMING, in Clergymen, forbidden by Councils 
and Canons, 186. ien 
GARDENS, how Tithable, and what Tithes paid 
thence, 508. wy | ee 
GLEBE, the Signification of the Word, and what 
it is, 285. Ought to contribute to the Repairs and 
Ornaments of the Church, ib. Free from ſecular 
Taxes, by what Law, ib. The Law touching the 
Tithes thereof, ib. | bg 


Glebe, 


The 


Glebe, of a Parſonage impropriate, whether Tith- 
able, 285. In whom the Freehold of the Glebe, and 


whether in the Patron, 
Church, 286. | 

Glebe manur'd and ſow'd by an Incumbent that dies 
before Harveſt, who ſhall have the Corn, 286. A 
Terrier to be made of the Glebe, and how; and where 
to be kept, ib. 

. GOD-FATHERS, and God-mothers in Baptiſm, what 
filed in Law, and their Office at the Font, 105, 
Hoy aſſign d to Males, and how to Females, ib. 
„RAIN pays a Predial Tithe, and how collected, 


04). 

[ GRANT of Tithes, whether good without a Deed. 
GRASS, what Tithes it pays, and how, [501]. 
GRATIAN, the Compiler of the Volume of the 

Canon Law call'd the Decrees, xviii. | 

' GREGORY the Ixth, the Publiſher of the firſt 

Volume of the Decretals, xxi. 


H, | 

ABITS, what proper to Clergymen, and why 

H diſtinguiſh'd by them, 286. The Uſe of them 

to Pride, Luxury, c. condemn'd in Clergymen, ib. 

To be worn by the Clergy in Conformity to the 

Cuſtoms of Countries, 287. Not gorgeous and coſtly, 
why, ib. 

Hasi of Clergymen, how to be order d, 287. The 
Puniſhment for wearing improper Habits, if a Clerk 
regards not a Monition, ib. Clergy not to wear a 
Lay-Habit, under what Penalty, ib. 

Habits to be grave and modeſt, tho" no proper Ha- 
bit preſcrib'd to Clergymen, 287, What Habits for- 
bidden to Clergymen, 288. 
out of their Houſes without 


why, ib. | : - : | 
HAY. the Law touching the Tithe of it, [501]. | 
HEDGING and Fencing- Wood, whether Tirhable, 
05. ; 
HEMP, What Tithes it pays, 
tute, [501]. | g = 1 5 
HERBAGE, what, and how Titheable or not, [502]. 
HERESY, what, and whence the Word deriv'd, 
288. St. Peter's Deſcription of it, ib. How many ways 
a Man is ſaid to be a Heretick, and the Diflindtion of 
Hereſy, according to the Papal Law, 289. The 
Difference between the Civil and Canon Law rouching 
Hereſy, ib. | os 
Perſons ſuſpeted of Hereſy, how to be dealt with, 
289. Receivers of Hereticks, who, and how pu- 
niſhable, ib. Defenders of Hereticks two ſeveral 
ways, and which they are, 290. Various Species of 
Hereticks, and how many by the Canon Law, ib. 
Hereſy, how puniſh'd, and in what Courts cogniza- 
ble, 290. Canonical Puniſhments thereof, what, ib. 
How puniſh'd by the Civil Law, ib. & 291. 
Puniſhments not inflited for above 1000 Years after 
Chriſtianity, ib. by the Papal Law, merely of Eccle- 
ſiaſtical Cognizance, ib. 
Hereſy, How it ſtood by the Canon Law, and how 
by Provincial Conſtitutions, 292. No Statute a ainſt 
it till Henry the IVth's Time, and the Contents o that 
Statute, 2b. 293. Perſons burnt for it; and who firſt 
in England, 293, The Tyranny of the Clergy hereon 
deſcrib'd, th. 1 
Three Things in general conſider'd in reſpedt of 
Juriſdiction for Hereſy, and what, 293, & 294- The 
Interpretation of St. Matthew and St. John's Goſpel 
in relation to Hereſy, ib. St. Paul's Advice concern- 
ing it, ib. 
FIERRINGS, bow tithable, 1503]. IR 
HIGH-COMMISSION Court, the Conſtitution of 
it, and what Power it had, [191]. Now aboliſh'd 


hat Reaſons, [192]. : 
or hg — how Tithable, 508. 


HONEY, whether and 
HOLIDAYS  enjoin'd by antient and modern Ca- 
antient Church term'd Feſti- 


nons, 472, 473. In the ; 
vals, * why, 472. How to be obſerv'd, 473. 


during the Vacancy of the 


their proper Habits, and 


and how by a Sta- 


295. The Care of them by the Caron Law 


Clergymen not to appear 


Capital 


DE 


few kept in the primitive Church, ib. When they 
may be ſaid to begin and end, ib. What lawful to do 
on ſuch Days, ib. 

Holidays, enjoin'd"Þy the State, what call'd, 474. 
Theſe deprectated by the Romiſh Church ; and why, 
ib, Not kept on a Religious Account, . Holidays re- 
lating to our Saviour firſt obſerv'd, and in the ſtrict- 
eſt manner, 4) 

The Celebration of Holidays (as ſome pretend) a 
Matter of divine Inſtitution, 472. Who have Power 
to increaſe or diminiſh em, h. The Abuſe of them in 
the Romiſb Church, ih. Whenee they had their Riſe, 191. 

HOPS, What Tithes, and how tithed, [502, 5031s 
Whether great Tithes to the Rector, or ſmall Tithes 
to the Vicar, ib. Whether they may not belong to 
the Vicar by Preſcription, ib. 

HORSES for Husbandry, whether their Paſture be 
Tithable, [502]. 

HOSPITALS of ſeveral kinds, and what they are, 
b 
to the Church, but with ſome Limitation, 2 0 
whom the Juriſdiftion over them in France belongs 
and how viſitable in England, ib. ; 

Hoſpitals, ſome of a 1 and others of a private 
Nature; and what makes them Lay or Eccleſiaſtical 
Benefices, 296. The laſt to be built with the Bi- 
ſhop's Licence, and what if ſuch Leave cannot be 
had, ib. When ſaid to be Profane or Lay Founda- 
tions, ib. 1 

HOSPITALLERS, whence their Riſe, and 
call d, 330. Deem'd Eecleſiaſtical Perſons, 1 * . 
differ about this Point, 4b. Their Lands exempted 
from the Payment of Tithes, ib. & [508]. They pro- 
cured the Templays Eftates to be given them 329. 
Stiled Hoſpitaller-Friars, ib. Their Corporation in 
England, diffolv'd by Henry VIII. and Lands given to 
the King, 330. | 


I. 

18 puniſhable, in what Court, 524. 
2 JEWS, how diſcharg'd from perſonal Tithes, and 
by what Law, 506, 507. g 

INHIBITION, what, and how decreed, 297, 
ought to be granted of Common Right on the Ap 40 
lant's Motion, ib. No need of it when the Judge 
a Quo admits the Appeal; yet a good Caution to pray 


Inhibition, when not to be granted, and why, 297. 
When the Judge ad ©./em ought to inhibir ho infe- 
rior Judge; and the difference between an interbcu- 
tory and definitive Sentence herein, 298. What the 
Judge ad Quem ought to do on granting Inhibitions, ib, 
Inhibitions not to be decreed in Cauſes of Nullities 
Ec. and why, 298, 299. | ? 
IMMUNITY from Tithes, why firſt granted to 
Religious, [50S]. 
IMPEDIMENTS of Matrimony, what, 
IMPOTENCM in a Man, 
228. 
IMPROPRIATIONS, what, and how many. in 
England, 90. "Che difference between them and Ap- 
propriations, ib. | : 
Fane ad belatks Marriages, what deem'd ſuch, 
303. | 
INCONTINENCY, a juſt Cauſe of Deprivation, 367. 
INDUCTION, what, and to whom it belon $, 302. 
Not to be given without the Biſhop's Mendes ib. 
What if the Biſhop refuſes his © ts Holy ib. What 
ſtiled in the Books of the Canon Law, ib. 
Induction to be certify d to the Ordinary, and how 
02, Part of the Title of a Benefice, and why, ib, 
Whether neceſſary to a Benefice, 303, The Parſon 
no Freehold in the Temporalties till Induction, ib. 
INSTALLATION reſpects Eccleſiaſtical Dignities, 
and equivalent to what, 303. $5 Pts 
INSTITUTION what, and the Form thereof, 299. 
Not to be refus d thro Caprice or Humour, being 
only a Truſt, ib. How it differs from Collation, and 
the Cunning of the Church in reſerving this Truſt 
Cceccec to 


362, 363. 
how to be , 


— — — — — — 


ib. What neceſlary according to the Law 
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to the Biſhop, ib. what tiled by the Canoniſts, ib. 
Infitution, to whom it may belong by Specialty, and 
how Biſhops came by it, 300. of commas Right belongs 
to the Biſhop, ih. and to the Cheſter, /ede varante, ib. 
Inſtitution, under what Seal to be diſpateh'd, 301. 
Only gives Ju ad rem, and not Jus in re, ib. What 
Right it gives by the Common Law, ih. when bare 
. ſeu without Induction, gives no Right to the 
King, ib. Makes u firſt Benefice void, 302. 
INSTRUMENTS, What in the | pes! Senſe of 
the Term, and what in the Senſe of the Law, 304 
The principal Names thereof, and What included 
thereby, ib. an inartificial kind of Proof, ih. Origi- 
nal, and Authentick Inſtruments, what ib... 
Infiruments, divided into publick and private, and what 
they are, 305. Legal Proof againſt their Credit, What, 
ib. none againſt itſelf, ib, Requiſites to an Inſtrument, 
what, ib. Difference between publick ang private In- 
ſtruments, 306. What Preſumptions ariſe from In- 
ſtruments, and the Effects thereof, ib. & 30). 
Inſtrument! produced, and the Nature of them, 
30). Make againſt the Producent, ib. Difference be- 
tween them and private Writings, i. A 
Inſtruments copy'd or are y'd, what Evidence, 
308. How render'd ſuſpected, ib, and how many ways 


| the Credit thereof contirm'd, ib. £305] Iaſteument. 


torn, what Credit they give, ib. "Ba | 
Inſtruments, how exemplify'd, and how they ought 
to be wrote, [305]. How if a Man deftroys his own 
Deed or Inſtrument, 76. ST Us 
"INTESTATE, and who may be ſaid to die ſo, and 
the difference between lnteſtate and Iuteſtable, [308]. 
Who ſhall ſucceed to Inteftate Eſtates, 76. | 
INVENTORY, how defin'd, and by what Law in- 
troduced, [306]. Various kinds of Inventories, and 
what, ib. The Requiſites thereunto by the Civil Law, 
what, and what by the Canon Law, ib. When it 
ought to be made, and what it ought to contain, [307}. 
Whether a Teſtator may remit the Pony thereof, 


England, 
[398] 


08]. ; 
INVESTITURE, what, 303- Nat due to Lay Pa- 
trons, 412. . 

Irn what, divided into Ordizary and Delega- 
ted, and what theſe are, 309, 310. Who may make 
him, and how anciently choſen among the Romans, 
309. The Office of a pd Judge, 310. 

age, not to be ſuch in his Country, unleſs ; and 
why, 311. Nor a judge in the Cauſe of his Family, 
unleſs 
and what not, ib. & 312. 

es Eceleſiaſtical, ſtiled Prelates, and who in- 

cluded by the Word Fudex ſimply expreſs'd, 312. 
When and whether a judge makes the Suit his qwn 
by an evil Sentence, ib. How he ought to behave in 
his Office, 313, 314. and how in inflicting Puniſh- 
ments, 315. VS | 
Fudge has many Remedies againſt Contumacy, and 
what, 316. Judges Secular not to intermeddle in Ec- 
cleſiaſticals, by what Law, ib. When an Eceleſiaſtick 
becomes a Ju ge in reſpe& of Laymen, 317. 
IVO, Biſhop of Chartres, ſecond Compiler of the 
Decrees, xvli. | | 

JURISDICTION, what, and why introduc'd, 317. 
"Three Species thereof, and what, b. & 318. Who 
veſted with ordinary, 319, and who with a delegated Ju- 
riſdiction, 320. How 1t expires, and how tis ſup- 
ported, ib. & 321. and how it may be prorogued, 322. 

Furiſdition, has a twofold ObjeQ, and what, 322. 
Cannot be exercis'd by a Woman, unleſs, 1b. deriv'd 
from the Prince; and how preſum d, 323. It ought 
to be prov'd, why, and after what manner, ib. 


er, 324 Another diviſion of it into Civ and 
Eccleſiaftical, and where the latter formerly lodg d, 1b. 
Biſhops how they came by it, and for what ends, ib. 
In what Cauſes the Church bas Juriſdiftion, ib. 
Furiſdifion not well founded, how impugned, 324. 


„ ib. In what Caſes he may give Judgment, 


That of the Church not to be let to Farm, 325. but 
the Perſon exereiſing the {ame may he accountable, 
in what manner, . 81 
JUS-PATRONATUS, What, 334. ſtiled a Praceſi of 
Ingu;ſition, when, 41. | | 
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INDRED, who ſtil'd ſuch, and how diſlinguiſſid 
dy che Cz Law, 385% Divided by Marriage into 
Couſanguwity and Afiuity an what they are, if. 326. 

| indards by What Lines diſtingwiſh'd, 327: Degrees 
of Kindred .how teckon q, and what Perſons con- 
rain'd under them, ib. How rec kon'd by the Civil and 
7 Law, 328. how, hy the.Common Law, b. 
ING's Right to preſent en a Lapſe, founded on 
what, 33334. When he may preſent by Lapſe, and 
when not, ib. & 334. Not barr'd by a Limitation of 
Time ib. Patron Paramount of all Benefices, 334. 

KNIGHTS-Templars, their Riſe in the Church, 
what, 328. Why ſo call'd, by whom founded and 
why, 329. Grew rich and vicious, ib, Rooted out 


and aboliſ d hy whom, . & ze. 5; 


4 
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I AMBS, how fithable, [503]. They pay a mix d 

1. Tick! and where: they {1 tb, To whom paya- 
©, is BEE Tk. 

. LAPSE, how ftiled by the Caron Law, and what it 

; 33. May beppen, two ſeveral Ways, and what, ib. 

An Ad of Truſt rather than of Intereſt, ib. e 

Time of Lapſe how to, be computed, and the Diffe- 

rence. between the C and Common Law herein, 


332. ls pgs” 28 . 
Lapſe, on the ſcore of a Clerk's unfitneſs, how di- 
ſtinguiſhed by the Canon La between Lay and Ec- 
clefiafhical Patrons, 333. The Gradations of it, ib. 
Who ſhall collate xo Benefices, ſede vacante, ib, Not 
the Chapter unto Prebends by way of Lapſe, b. 
Lapſe, not till the Biſhop gives Notice ro the Pa- 
tron in what Caſes, 331. Goes not to the Biſhop's 
Executbr if the e after the Lapſe, but 
to the King, ib. Term of fix Months when to com- 
Laſa how prevented by the common Law, 334. 
When. & Biſhop, may collate by Lapſe, 333, 334. and 
when pot, 55. 1 
LAW Eccleſcaftical. Sec Canon Law. Law of Eng- 
land, its Grounds, xxxill. ' | 8 5 
I Ax -Patrons. Vide one 33% and Patron. 
LEGACY, in Latin term'd Legatum, whence de- 
rived, and the ſeveral Significations of the Word, 
335- Defined, and the Diviſion therept into aniverſal 
and particular; and what they are, ib. How many 
ways given, is, & 336. The Difference between a 
ſimple, conditional and modal Legacy, what, ib. | : | 
What Things may be bequeathed as Legacies, and 
the Validity . 337, 338. What Things paſs 
under the Notion of Legacies, ib. Things teft as Le- 
gacies with their Acceſſories, how, ib. & 339. Whe- 
ther the Profits go with a Legacy, ib. | 
. Legacies, ro whom they may be given, 339 & 340, 
341. not to uncertain Perſons, ib. Legacies,, how 
payable, and whether Intereſt due thereon, 342. In 
n a Legutary has his Election, when and 
OW, 10. A | 
Legataries, how they loſe their Legacies, and how 
recover them, 342. bound to give caution to indemni- 
fy Executors, and why, ib. 343. to have their Pro- 
portion, when Legacies fall ſhort, ib. 
Legacies, recoverable in what Courts, and after 
what manner, ib, Four ſeveral ways of bequegthing 


v 


: Legacies in form antiently among the Romans, and 
| 1 voluntary and contentions, what. How 
they di 


what, 343, 344. LC ans 

| Yrs. mg Witneſſes to a Will, and when 
not, b. How they ditter from extraneous Heirs, 343. 
if Executors may retain the thing bequeathed to them- 
ſelves, 342. and when nat, ib. Corn bequeathed when 
due, 344 . | 


Legacy, 


The. IND EN. 

Legacy, left to Deſcendants, how far it reaches, 345. 

by whar Words given, 343. Ademption, or Revoca- 
tion of Legacies, which way effected, 44 5; 

LEGATUS NAT Us, who antiently I! ch in England, 


LENT, the time of it; what called in Latin, 
and why, 281. A Week added to it by whom; aud 
what then called, 4, nean * 

LIBEL, the ſeveral Acceptations of it; and whar, 
345, 346; What it ought to contain, . Whether 
Writing of the Subſtance thereof, i. four Clauſes pe- 
ceſſary thereunto; and the Effect of them, 34). 

Libels, how to be drawn, 347. when ſaid to be ob 
fcure and uncertain, ib. How to be interpreted ; 
and when, ib, Plaintiff compelled to explain it, 348. 
when the Defendant not bound to anſwer it, ö. 

. Libel, when ſaid to be inet; and the Conſe- 
quences thereof, 348. not to be confidered ſo much 
in modo Narrandi, as in reſpe& of its Subſtance and 
Effect, 349. Judiciall exhibited on three Accounts; 
and What, 7b. an FITS 

Libels, impugned by various F.xceptions ; and what, 
350. when ſaid to be indeterminately framed, ib. How 
often they may be altered and amended; and in what 
Caſes, ih. & 351. not required, when theProcels is Sue 
Figure Fudicii, but a ſummary Petition, and wharit is, 3b. 

Libels, how to be interpreted, 352. juſtified by the 
Adds of Court, ib. A Copy thereof to be delivered to 


the Defendant; and what Remedy by the Law of 


* England, if this not done, #. "The Form of a Libel 
to be conſidered by the judge, and why, tb. 
LICENCE, the Derivation of the Word; and how 
defined, 353. Sometimes ſtiled a Grate, and Yome- 
times a Faculty; and how it differs from a Diſpen- 
ſation, ih. taken in a large Senfe, when, and how it 
expires, ib. ought to be in Writing, when, 5. 


Licence, how to be granted, 353. Several kinds of P 


Licences, and on what founded, ib. who may grant a 
Licenee ; What things not to be done without it, and 
how proved, 354. Licences for Midwives and School- 
meſters, how introduced firft into the Church, ib. 
\ LETURGY, what it ſignifies ; and whence deriv'd, 
355. The uſe of Liturgies in the primitive Church; 
and what they were, ib. Theſe ſometimes ſtiled Pyb- 
lick Offices, ib. What term'd in the Romi Church, 35 
Churches, ib. + 
Liturgy, or publick Form of Worſhip, when alter'd, 
and amended ; and why, 356. Several Diſputes about 
it, 2b. Another Alteration of the Liturgy, and what 
Amendments made, 357. Additions, what made by 
Popes, and by whom, ib. | a | 
Ops of Trees, whether Titheable after twenty 
Years Growth, [506]. a bs 
LORD'S Day, and its Obſervation. See Sabbath. 
LORD'S Supper. See Sacraments. 


| ; M. 
ANDAMUS, when it lies to ſwear a Church- 
warden, 358. when it lies for the Probate of a 
Will under Seal, ib. whether ir lies to Church-wardens 
to reſtore a Perſon to the Place of Sexton, 59, whether 
to reſtore a Man to the Office of Pariſh-Clerk, ib. 
MANSE to be kept in decent Repair, 459. 
MARRIAGE, what it is, and by whom inſtituted, 
359. among Pajrfts a three-fold Good in it, and what, 
360. among them deemed worſe than Fornication in 
a Clergyman, and why, ib. The Prohibition of Mar- 
riage to a n on what founded, ib. | 
Marriage, by the Papal Luw two-fold, and what, 360. 
| Spiritual, divided into three Parts, and wherein it 
conſiſts, ib. Carnal vega what to be conſider- 
ed therein, 361. what Age the Parties qught to be 
of, and what follows if not of a fit Age, ib, | 
Marriage to be contrafted with Freedom of Con- 
ſent, void of Fear, and what Fear annuls it, 361, 362. 
Conſent of Parents whether neceſſary, ib. four Species 
of Error hinder Matrimonial Conſent, and what they 
are, ib. & 363. 


various therein, according to the uſe of different. 


Marriages, tiled Inceftuons, what they are, and why 
fo called, 363. Mar riages interdicted by the Levitical 
Law, and to ebenen Freuen on directed, 364. What 
ſtiled Nefariovs and unlawtul by the Caron Law, #. 

Marriage not to be made in a Clandeſtine Manner, 
and what deemed. ſuch, 364. Clandeſtize Marriages, 
what ſtiſed by the Caro Law, and how puniſh'd with 
ns, /b. the uſyal tines ;of lolemnizing Marriage, when 
they ceaſe by the CWãꝗH Law, ib. 365- They may be 
foleninized' in Lent, by a Diſpenſution, and why, ö. 

A Matrimonial Cauſe, a Cauſe, of an important 
Kind, and What the ok therein, 365. the Supple- 
for) Oath not given therein, ,ib. Expences of Suit, 
when not due therein, . Canons made againſt a mar- 
ried Clergy never receiv'd here, b. The Story of Car- 
dinal Crema, very remarkable hereon, 366. 

. Severe Canons againſt married Clergymen, what 
Effeds they produced; and but ill obſerved, 366. 
The Clergy not reformed by them, 36). A temporal 
Law to puniſh the Incontinency of the Clergy ; and 
what, ib. Marriages in Clergymen declared to $2 laws- 
ful, by What Law, Ib. : 

MAST of Oak, Beech, Cc. whether tithable, [5c4.] 

MEADOWS over-run with Thorns and Buſhes, 
whether tithable, [505]. 4 

METROPOLITAN, why fo called, the deriva- 
tion of the Wor d, Sc. 91. | 

MIDWIVES to take a Licence 
the Nomiſh Church, 3 54. 

MILK paying Tithe, exemprs Cheeſe from pay- 
ment thereof, 508. 


_ MILLS, the Law concerning the Tithes thereof, 


[505] 
 MIXT TITHEF'S, what they are, 506. 

MONK, what, and how many ways he becomes 
ſych, 368. how by paternal Devotion, ib. the Father's 


and may baptize in 


wer dilloly'd thereby, 369. By a Man's own pro- 
per Profeſſion he becomes ſuch, either tacitly, or ex- 
preſſy, and how, ib. 370. An expreſs Profeſſion re- 
quires five things, and what, ib, | 

Several things render a Perſon uncapable of being 
a Monk, and what, 370. A wide Difference whether 
a Man expreſly or 1acily profeſſes himſelf, and what, i,} 
Mon bi can have no ſuch thing as Property, under 4 


56. ſevere Penalty, and what, 371. no Man releaſed 


om the three ſubſtantial Vows of his Order, nor 
from his Habit, tho' made a Biſhop, ib, From what 
ma exempt on being made Biſhops, 3 72. | 
Monks to return to the Monaſtery on Summons, 
and not to go aſtray after lewd Women, 372. Their 
Removal from one Houſe to another, how efteCted, 
ib. Not to be choſenAbbots without being Monks pro- 
felled, ib. ought rather to obey their Abbot, than 
the Dioceſan, b. | 
Monks, their Riſe, to whom aſcribed, and where 
firſt ſertled, 373. Their former, State of Life, what, 
different from Clerks, . A Probation for Orders, ib. 
acquired great Ape ie or @ time, and how they 
came to aſpire to Preferments in the Church, ib. 
Monks under the Government of Biſhops, by what 
Canons, 374. How they ſhook off thoſe Laws, grew 
inſupportable to Biſhops, incroached on the ſecular 
Clergy, &c. ib. Their firſt Maintenunce, on what 
amt, ib, Monks in the Weſt before Bennet's time, 
IDs 
Monks in the Eaſt and WP, all of one Order before 
Bennet's Diſtinction of them, 374. Bennet's Inſtitu- 
tion of them, What, and the great increaſe of that 
Orders, 375. how they firſt came into Exgland, und 
what Orders they were of, ,. | 
MONACHISM , how Jong growing in England, 
the Extirpation of it, how, and when, ib. & 376. 
MONUMENTS ereded in Chinches, and Church- 
yards, for what ends, 486. If defaced, or pulled down, 
what Action lies, for whom, and where Cognizable, 
ib, wicked Lives of the Monks a great Cauſe of it, ib. 
MORTMAIN, what it is, «nd why fo called, 376. 
Several Statutes made to reſtrain Lands given in 
Nort— 
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Mortmain, ib. & 377. the Clergy grew reſtleſs here- 
at, and endeavoured a Rebellion, ih. whence it had 
its firſt Riſe, and how a Licence of Mortmain to be 
granted, ib. je | 
* MORTUARY, how defined, and why ſo termed, 
378. what things liable thereunto, and to what 
Church it ought to be paid, ib. antiently called a 
Corpſe-Preſent, ib, uſed in a Civil and wage n Senſe, 
and to whom payable, ib. and in lieu of what, 379. 
Mortuary, when due, and when not, 379. formerly 
payable in Beaſts or Animals, and how, 380. how 
regulated ” a Statute of Henry the VIIIth, and how, 
ib. recoverable in the Spiritual Court, after what 
3 ib. & 381. Prohibitions hereupon, when, 
io, | 


N. 

OMINATION, what and how made, 416, 417. 
how it difters from Preſentation, and what 

Kight it gives, ib. | 
OTARY, what ftiled in Latin, and the uſe thereof, 
382. His Office, and how to be choſen, ib. may be 
recuſed as ſuſpedcted, ib. what he may do, and what 
not, ib. & 383. a publick Servant, and therefore 
bound to act if requeſted, ib. has ſeveral Names in 

Law, and what, ib. 

Notary, his Office, wherein it eonſiſts, 383. His Qua- 
lifications founded upon what, 384. whether a Per- 
ſon is to be ſuch, who acts as a Notary, 1b. He oaght 
to be asked, and whether he is preſumed to be ſo, 
385- what Credit ought to be given to him, ib, 

Notaries at their Entrance into their Office, to 
take an Oath, and what, 385. to whom the Creation 
of them belongs, ib. they ought to have Offices or 
Houſes peculiar to them, 386. 

NOTICE, in what Caſes neceſſary, 386, 38), 389. 
how to be made, 387. how the Statute and Canon Law 
differ as to Notice about voidance of a Benefice, ib. 
& 388. whether Notice to be given touching the ſer- 
ting out of Tithes, ib. 

NOTORIETY of Fact, what it is, 443. 


0. 
AKS, the Law of Tithes, touching them [506]. 
OATH, how defined, and the Lawfulneſs and 
Obligation thereof, 389. the Form of it antientl 
taken by the Romans, ib. 390. and the Idolatry of it 
among Papiſts, ib. not forbidden by any divine Com- 
mand, but in common Diſcourſe, &c. ib. made uſe of 
for four ends, and what, ib. four Species thereof, and 
What, ib. & 391. | | 

Oath of Calumny, what, ib. Oath of Purgation, what, 
450. the Oath in Litem, what, 391. the Deciſory Oath 
divided into voluntary, neceſſary, and judicial, and what 
they are, ib. the neceſſary or 1222 
Proof, and when to be given, ib. 
required towards giving this Oath, and What, ib, 

The Voluntary Oath, how defin'd, and what elſe 
tiled, 392. the Fudicial Oath, what, and whether it 
may be refuſed, ib. Oath ex Officio, what, 397. now a- 
boliſhed by Parliament, ib. - 

OBLATIONS, what under the general, ond what 
under the particular Senſe of the Word meant, 392. 


the difference between Altar-Obligations and others, 


393. Patrons forbidden to have a ſhare in them, ib. 
at tirſt very great in the Church, 1 then given in 
lieu of Tithes, ib. the Clergy ſet their Hearts too 
much on them, ib. 

Oblations, by what Councils enjoined, and how diſ- 
pos'd of, 393, & 394. due on a fourfold Account, by 
che Papal Law, and what, ib. paid four times a Year, 
and when, 395. to whom 394. Altar-Oblations turn- 
ed into Alms by an A& of Henry the VIIIth, and for 
what uſe, and how to be diſpoſed of, ib. 

Ohr, what at firſt, and what afterwards by Su- 
perſtition, 395, 190. 

OBVENTIONS, what properly ſpeaking, 379, & 
380. the Word abuſed by crafty Prieſts, to denote 
what, 379. | 


Oath, a Species of 
& 392. ſix things 


OFFICE, the various Signification of it in the 
Civil Law, 395- The Judge's what, and how divided, 
396. The noble Office of the Judge, what, ib. The 
mercenary Office of the Judge how defined, 397. What 
the Canon Law ſtiles the meer Office of the judge, 
and what the Office Promoted, ib. 

OFFICIALIS Franeut, what, 160. A principal 
Official, what, ib. 161. How he differs from a Vicar- 
general, 160. 1 | 

ORARIUM, what kind of Habit in the Church, 
288. worn by whom, it. 

ORATORIES, What, 169, 406. Sometimes import 
the ſame as a Church, 166. | 

ORDERS, How many in the Nomiſp, and how 
many in the Church of England, 184, 400. How di- 
ſtinguiſhed into the higher and lower Orders among 
Papi 154, 185. this Diſtind ion loſt among Proteſtants 
by the Reformation, and why, 401. 

Orders, what, and how many in the Fewviſh Church, 
399. Canoniſtt make nine Orders in the Church, and 
how, 400. Not to be given to any one without a 
Title or Patrimonial Eſtate, and what if fo, 401. A 
Perſon intruding himſelf into Orders, what deem'd 
by the Law, ib. | 

Who may confer Orders, and what Perſons deſirous 
thereof ſubje& to, 402. A Biſhop ordaining an unfit 
Perſon, how puniſbable, ib. i | 

Orders, how to be conferred, 402. None to be ad- 
mitted to Deacons and Prieſts Orders in the ſame Day, 
and why, i. Impediments to Orders according to 
the Canon Law, 403. Orders how to be proved, ib. 
Title to Orders, what, ib. & 404. : 

ORDINATION, what, 398. The interior A& 
thereof, what, 40s, The exterior Act of it, what ſtiled 
in Latin, ib. Times oper for Ordination, 281. and 
the Puniſhment of the Perſon ordaining out of thoſe 
Seaſons, what, 402. 

ORDINARY Power, what, and of different ſorts. 
See Furiſdiction. | 

ORNAMENTS of Churches to be decent. A Per- 
ſonal Charge, 457. according to what rated, ib, 459. 

OSTIARIUS, what, and his Office in the Romiſh 
Church, 479 & 480. Like to what in our Church, ib. 


| P. 
ANNAGIUM, what the meaning thereof, [504] 
PARISH, what it is, and why in Latin called 
Parochia, 40g. Often put to denote a Dioceſs, ib. By 
whom Pariſhes firſt divided, and when, ib. Not pre- 
rended to be founded on Scripture, nor ſo antient as 
Chriſtianity, 405. 

Pariſhes, for what end eſtabliſhed, 405. at firſt 
much larger than at preſent, ib. A great number of 
them before the Conqueſt, and the Diviſion of them 
among the ng wn & ag p 

Parochial Riphts, wherein they conſiſt, 406. where. + 
on founded, =o how defined, 15 to as UA 
and the ObjeRt thereof, 497. The Form of eftabliſh- 
ing a Pariſh, What, ib. | 

Pariſhes, their Bounds to be preſerved, and why, 
407- ObjeQions againſt it anſwered, 408. Cognizance 
of theſe Bounds, Whether of Eccleſiaſtical Juriſdiction, 
ib, Pariſhes interfering with each other, how, jb. 

PARISHIONER, who deemed to be ſuch, 407.” No 
foreign Pariſhioner to be admitted to Burial or Divine 
Service without the Parſon's Leave, where this is 
defired, ib. To what Pariſh Scholars belong, who 
travel on the ſcore of Learning, 76. , 

PARISH-Clerks, their Original, and what filed, 
409. Their Duty, and how to be choſen, ib. How 
to recover their Cuſtomary Fees, and what termed in 
Latin, ib. | 5 | 

. and Pheaſants, whether Tithable, 
[504]. | : 

5 the Law concerning the Tithes there- 

Or, [50 5 
| PATRONAGE, and the Right thereof, how it 
began in the Church, 410. owned by the Civil Law, ib. 
Ho 
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- How defined, and what it is, 411. May be taken in 
| ſeveral Senſes, and how by the Civil Law, ib. The 


Definition of it explain'd according to the Canon Law, 
th, | 


Right of Patronage by the Canon Law of Eccleſi- 
aſtical Cognizance; otherwiſe by the Law of Eng- 
land; and how to be ſued, 413. In Laymen founded 
upon Equity, and how, 415. Not a Spiritual Right 
properly ſpeaking, 416. Several ways, whereby this 
Right may be loft, and what, 417. 

ATRON of a Church, who, 410. May be ſeve- 
rat of one and the ſame Church, and how, ib. & 411. 
W hat he may reſerve to himſelf out of the Chutch 
and how, ib. and what not, 412. May preſent, tho 
not grant Inftitution, ib. This laſt not warranted 
even by Preſcription, ib, 5 | 

Patrons, what Honours and Privileges they have, 
412. Cannot preſent themſelves to a Benefice, 
ib, How this manag'd in England, ib, Where two 


Patrons contend on the Preſenting of two Clerks, 


what to be done perdente Lite, ib. & 413. | 
Several Diſtinctions between Lay and Eccleſiaſtical 


Patrons, and what, 414. not regarded in England, ib. and how founded, 440, 441. How it reſpeQs the Cler- 


"Their Conſent requiſite to Commendams, Unions, and 
3 riations, 192. 518, 83. e, 
E 


founded, 417, 418. Several forts of them, and what, 
h. Royal Peculiars, what, and into whoſe Hands to be 
reſign d, ib. Archbiſhops Peculiars, what and where 
diſpers'd, ib. & 94. | ; 
Peruliars belonging to Deans and Chapters, What, 
and how they had their Riſe, 418. Peculiars belong- 
ing to Monaſteries how acquired, h. Some of theſe 
not wholly exempt from Epiſcopal Juriſdiction, and 
why, ib. | . 
P. uliars exempt from the Dioceſan Juriſdiction, in 
what manner, 419. Te whom Cauſcs appealable in 
Peculiars, ib. The Laws further relating to them, ib. 
PECUNIA Sepulchraiis, what, 133. Diſtin& from a 
Mortuary, ib. lf 2 $4 
PENNANCE, what, and why in Latin ſtiled Pœni- 
tentia, 420. Twofold, and what, ib. External defin d; 
and what Interral Pennance, ib. Wherein this laſt 
conſiſts, ib, : | 
Three Species of external or corporal Pennance, and 
what, 421. Commutation of Pennance, how intro- 
duced, and for what end, [413]. Regulated by a 
Provincial Canon, when, [414]. 3 
PENTECOSTALS, what, and whence fo called, 
24. Not the ſame with Peter-pence, and why, 6. 
>PERAMBULATIONS of Pariſhes, uſeful for 
hat end, 408. | | 8 8 
PERJURY, what, and how ſtiled in Latin, 522. 
The Eccleſiaſtical Court has Cognizance thereof, 
hen, ib. & 523. How puniſh'd by the Civil, and how 
by the Canon Law, ib. & 524. ; 
PEWS in the Body of the Church, at whoſe diſ- 
| they are, 484. r 
ropipo Os, in what Caſe tithable or not, [504]. 
Spent in the Owner's Houſe not tithable, ib, Other- 
wiſe if ſold, ih. | Et] 
 PLOUGH-CATTLE, whether tithable or not, 
DO URALITY of Benefices, the Deteſtation the 
Law has of it, and why, [414]. Pluralift, what ſti- 
led by the Canon Law, [415]. A Diſtindtion to be 
made herein about it, b. The Notion of Pluralities 
how deſtroy'd by Reſidence, ib. The Law varies here- 
in and how, tb. 


Pluralitiet allow'd of when Livings are ſmall, [414. 


13]. Diſpens'd with by Popes, why, ib. Severe Ca- 
vo fe Pluralities, and how lighted by the 
b „ [416], | | 
Cory reſtrain'd by a Statute of the Realm, 

how, [417]. This Statute defeated in a great mea 
ure by the Previſos, ib. Perſons how qualify'd to 
hold them, ib. & [418]. What Benefices forbidden by 


the Statute, [417, 418]. The Eccleſiaſtical Law may 


ULIARS, what, how, and for what Ends 


deprive, when the Value of the Second Living is un- 


der the Value allow'd in the Statute, . 


PREACHING, not the main Duty of a Parochial 
Miniſter, 465. 

PREBEND, what, and why fo call'd, [419]. Not 
an Eccleſiaſtical Benefice according to Canons, ib. 
Zabarella's Diſtinftion about it, what, ih. How di- 
ſtinguiſh'd from a Canonry in England, ib, Perſons not to 
retain. two Prebends in the ſame or different Dio- 
ceſles, but in caſes expreſs'd, and what, [420]. 

Prebendaries and Canons only Uſu-ſrufuaries in their 
Benefices, [420). How they may ſue and bring an 
Action for their Allocation, 76. 

Prebends Parochial, what, [420]. Prebends not to be 
promis'd before they become void, ib. Who to collate 
thereunto, ſide vacante, 333. 

PREDIAL Tithes, what, and how they differ 
from Perſonal, and mix'd Tithes, 506. 

PRELACTES in the Church, what fo tiled 

PRA MONSTRATENSES Land, 
c_ from the Payment of Tithes, 

PRAMUNIRE, whence this Writ had its Name, 


1 113» 


whether dif- 


gy, and what the Puniſhment thereupon, 6, 127, 128. 

PREROGA'TIVE-Court of Cant. the Juriſdiction 
thereof, [192]. 

PRESCRIPTION, how limited according to the 
Law of the Church, 114. Neceſſary to a Cuftom, 
[194]. How it differs from a Cuſtom, [196]. Whe- 
ther the FEecleſiaſtical Court can have Cognizance 
thereof, 432. ; k 

Pr-ſcriptions how allow'd for Tithes, [506], and how 
it diſcharges from the Payment of them, [508], Not 
pleadabie by a Lay-Patron for Inftitutian, 412. 

PRESENTMENT, how to be made, 438, 171. and 
what follows thereon, 6b. Church-wardens ſworn to 
preſent or denounce Offenders, 211. | 

PRESENTATION, what in Propriety of Speech, 
and how to be exhibited, 415, The Practice of ad- 
mitting a Preſentation, ib. Said to be a Spiritual 
Right, by what Law, ib. Muſt be made to a vacant 
Church, and what Right it gives, 416, 

Preſentation, to whom it goes on the Death of a 
Biſhop, to whom Collation belongs, 416. Deans and 
Chapters forbidden to enquire touching the Right of 
Preſentatian, but in full Chapter, ©, ib, How diſtin- 
guiſh'd in Law from Nomination, 1, | 

; Preſentation, originally the Biſhop's Right, and how 
parted with, 410. What the Law touching Preſen- 
rations is, where two Perſons claim a Right, 412, 
413. The difference in Law, between the King and 
a common Perſon as to Preſentations, [416], 

PRIMATE and Metropolitan of all England, when 
and how that Style veſted in the Archbiſhop of 
PRINCIPAL, what; and wh 15 

PRI AL, what; and what Acceſſory. Vide Acceſſory, 

PRIVILEGES of the Clergy, wht by the ory. 
and 177 1 Law, 186. What by the Common Law, 
187, 188. 8 f 

PROBATES of Wills, what $33: To whom it 
belongs, where Goods in divers Dioceſſes beyond ſuch 
a Value, ib. & 534. and to whom of common Rioht, ib. 

PROCESS in Eccleſiaſtical Courts, by Accuſation 
Denunciation, and Inquiſition, 22, 210, | 

PROCTOR, a Name of a large Acceptation, in- 
cluding what Perſons, 4:1. Fudicial Pro or, what, 
and by what Names diſtinguiſh'd, b. How conſtitu- 
ted, and who may make him, ib. Not allow'd in all 
Cauſes, 422. To give Caution de rato, unleſs, i. 425, 
. Prottors how conſtituted by Pupils and Minors, 422. 
May ſubſtitute another Proctor after Iſſue join'd, and 
not before, unleſs by a ſpecial Mandate, and wh oy 
A Proctor in rem ſuam, who, and what he may *. ih. 
Who deem'd a falſe Proctor, and whether his Acts va- 
lid, ib. & 423. 

Profloy in Litem, who qualify'd to be ſuch, and who 
not, 423. What Attion lies againſt him for a Refuſal 
or Neglect to defend a Cauſe after a Retainer, 424. 
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Te what Cauſes he may be made, and what not, and 
after what manner, ib. 

Procuratorial Exceptions, how they ariſe, againſt 
whom, ib. & 42 5. Exceptions againſt a falſe Proftor, 
when to be made, and the Law touching ſuch 
ProQors, ib. When an Aion ex Mandato lies againſt 
a Proctor, 425, | 

Protlor ad Lites, what he may do, and what not, 426. 
Proctor vith free Power of Adminiſtration, what he may 
do, ib. Some Things needful to be expreſs'd in ſome 
kinds of Proxies, and what, 427. How a Client lia- 
ble for the Iniquity of his Proctor, ib. 

Proctor to reſtore all Writings, Inſtruments, &c. at 

the end of his Office, and how compellable, 427. 
How he may recover his Coſts and Charges of Suit, b. 
How he ſhall bind his Client, and wherein the Plain- 
tiff's Proftor differs from the Defendant's, 426. 
Proctors have the Management of the Buſineſs of Indi- 
viduals, and diſtinguiſh'd from Syndicks, c. 427. 
Ought to be well inſtructed in Cauſes, 428. Conſtitu- 
ted by mutual Conſent, ib. How made Domini Litium, 
ib, Revocation of a Proxy, andithe Effect thereof, ib. 

PROCURATIONS, what, and how antiently paid, 
429. The original of the preſent way of paying 
them, ib. When and to whom payable, i, Whether 
due without the AQ of viſiting, 430, 431. The Ex- 
ceſs of them reſtrain'd and proportion'd, how, 430. 
The Quantum now ſettled, tb. 431. 

Procurations antiently exhibited in Vifuals, 431. 
Archdeacons may receive them, and how, ib. Left 
as a Charge on the Impropriator in ſeveral Grants, jb. 
Cuſtom how it prevails over Canons in reſpeQ of this 

Payment, ö. . 
| we) how to be paid by Dependant Chapels, 

432. How to be recover'd in point of Payment, ib. 

Whether in the Exchequer, ib. and whether at the 

Common Law, 433. Payable of common Right, ib. Pre- 

ſcription about them how triable, 432, 433. 

PROHIBITION, what it is, and againſt what 

Courts it lies, 434 & 435- Every Prohibition either 

a Prohibition of Law, or a Prohibition of May, and 

how they differ, ib. It lies not where the Matter is 
meerly Spiritual, ib. 
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Prohibition none till after Sight of the Libel, Sc. un- N 


leſs, 435. Lies not after Sentence, unleſs, ib. No more 
than one Prohibition in one Cauſe, ib. When grant- 
ed in reſpe& of the Parties, and when in reſpect of 
the Judge, and when in reſpe& of the Cauſe itſelf, ib. 
436, 437. 68 

3 how it loſes its Force, 43. Whether it 

be a Writ ex debito, and where it lies and where not 
for Words, jb, & 438. Lies, where the Eccleſiaſtical 

Court proceeds on a Canon contrary to the Statute or 

Common Law, 437. When it does not lie, 438. 

Prohybit.on lies not for trying the Bounds of a Vill 
in Court Chriſtian, tho otherwiſe as to the Bounds 
«f a Pariſh, 439. Lies not, where Court Chriſtian 
Erocceds without a Citatiou, and why, 438. Lies 
net for Legacies of the Perſonal Eſtate, ib. 

Probibit:en lies, if a Man be ſued in the Spiritual 
Court for a Railcy and Soxver of Diſc ord, 440. Lies, where 
a Suit is for calling a Parſon Knave, and why, i, 
Lies, for not admitting of Evidence to prove a Man's 
Hand-writing after his Death, b. When it lies for 
Repairs of Churches, and when not, 456. 

PROOF, how defin'd, and the Etymalo y of the 
Lain Word Probatio, 442. Thegeneral Diviſion there- 
of into Artificial and [nartificial, and what they are, 
443. Five Species of Inartificial Proof, and what, ac- 
cording to Ariſtotle, ib. This not properly and truly 
Proof, ib. Artificial, otherwiſe called legal Proof. 
how many Spec/es it contains, and what, 443. Pull 
Proof, what, and how it accrues, 444- and likewiſe 

| half Proof, What, ib. Proof ſometimes incumbent 
on the Plaintiff, and ſometimes on the Defendant only, 
and when, 5. & 445. 1 

Proof in eriminal Cauſes not made by Inſtruments, 
without other adininicular Evidence, 445. Other- 


wiſe in reſpe& of a' Will, as to the Probat of its do- 
lemnity, but not as to the Will itſelf, ib. The Preg- 
nancy of a Woman prov'd by the Search of Midwives, 
ib, | jp 

Proofs arbitrary by the Civil and Canon Law, and on 
what they depend; 446. In trading Countries, Mer- 
chants and Tradeſmens Books full Proof, if ſworn to, 
Sec. when, ib. Proof when made by Credulity alone, it. 

Proof to be ſimple, certain, and concludent, and when 
ſo, 34. What Proof ſtiled netoriout, what term'd 
manifeſt, and what liquid Proof, ib. Full Proof, when 
made in criminal Cauſes, 448. 

PROTOCOLS, whar, and the Force thereof, 304, 


386. | 

PURGATION, what, and whence deriv'd, 448. 
How antiently effected, b. Canonical Purgation, what, 
and whence ſo called, 449. When to be enjoin'd, 
and when not, ib. A negative kind of Proof, and the 
Conſequence thereof, ib. 

What to be done before Purgation enjoin'd, 450. 
Purgation, where to be. perform'd, and after what 
manner, ib. Not to be enjoin'd in notorious Caſes, 
and who, and what number of Perſons to be a Man's 
Compurgators, ib. Their Oath, what, 451. 


UALIFICATION, or Fitneſs of a Perſon to be 
promoted to a Benefice with Cure of Souls, 
What, 415. How to be prov'd, 446. 


R. 


R ev! whether Tithable, and how, [504]. 
\. RECUSATION of the Judge, what it is, and 
when it happens, 451. 

RECUSATORY Exception to be alledg'd herein, 
and at what time regularly, ib. Various Cauſes for 
the ſame, and What, ib. & 452, 453, 454. to be pro- 
pounded in Writing according to the Canon Law, 
otherwiſe by the Civil Law, ib. 

Recuſation requires the Oath of Calumny, and why, 
454. The Judge recus'd, and Party recuſing, to name 
Arbitrators; and what if the Arbitrators cannot 
agree, ib, Who to aflign a Term-Probatory, ib. Who 
to aſſign a Term for the Determination of this Mat- 
ter, and what if too ſhort a Term given, ib. 
RNecuſation liken'd to an Appeal, 454. What Judges 
may be recus d, and what not, i. 

REC TORS, how diſtinguiſh'd from Vicars. See 
mw Vicars. Enabled by the Canon Law to give a 
Title. 

REFORMATION, at the firſt wherein defective, 9. 

REFUSAL of a Clerk by a Biſhop, becauſe he 
could not ſpeak the Welch Language, whether good, 
40, & 41. Once refus'd for Inſufficiency, may not af- 
terwards be. receiv'd, ib. | 

REGISTER, the ſame as a Notary Publick in the 
Books of the Civil and Canon Law, 383, Confin'd 
here in England to ſome Court, ib. How a Biſhop's 
Regiſter eſtabliſhes a perpetual Proof, 386. 

RELEASE by one Church-warden, whether any 
bar to the Suit of his Companion, 438. 

RELIGION, Chriſtian, when firft planted in Exg- 


land, as pretended, xxx. 


REPAIRS of Churches, to whom of common Right 
they belong; and how by Cuftom, 455. Enjoin'd by 
ſeveral Canons; and what Part of the Revenues of 
the Church allotted thereunto, ib. How by the Law 
of England, ib, This matter cognizable in the Spiri- 
tual Court, and why, ib. | 

Towards the Repairs of a Church, how the 
Churchwardens to proceed, 455, 456. Cannot impoſe 
a Tax rhemſelves, ib. Nor can the Spiritual Court, 
455- How to be made in reſpe& of Union of Chur- 
ches, 456. How Perſons excus'd from repairing the 
Mother-Church, where there is « Chapel of Eaſe, ib. 

Repairs of the Chancel, to whom they belong in 
London and ſome other Places, 457. Of common Brow 


eo 


The INDEX 


to the Parſon ; and why, ib. Repairs of the Church 
a Charge on the Lands; tho 'tis otherwiſe. in re- 
ſpe& of Church-Ornaments, which are only a Perſo- 
nal Charge, ib. 

Repairs of Churches. how to be made, according to 
a Provincial Conſtitution, 45). Sequeſtration to be 
granted, on an Impropriation for not repairing "the 
Chancel, 458. The Rector to ſee that the Church 
be repair'd, ib. "EE 15 

Parifhioners how puniſhable for not repairing the 
Body of the Church, 458. Ought to be cited here- 
unto, ib. The Cognizance hereof confirm'd to the 
Court Chxiſtian how, ib. & 459. Founded likewiſe 
on a Judgment at the common Law, ib. 

Repairs of the Manſe and other Edifices to be made 
out of the Profits of the Living ; and after what man- 
ner Perſons compellable hereunto, 459. Expences in 
all the aforeſaid Caſes of Repairs rather to be neceſſa- 
ry, than ſumptuous, ib. | : | A 

RESIDENCE, what; and how enjoin'd by the 
Canon Law, 460. Who ſaid to be reſident, according 
to that Law, ib. & 461. What ſaid to be Reſidence 
here in England, ib. What the Word imports; and 
in what Caſes a Man may be Non-Reſident, ib, A 
Biſhop on what days bound to Reſidence at his 
Church, 462. 5 

Reſidence of a Beneficiary how to be underſtood, 
462. Non-Reſidents to be cited to return to their 
Churches by a Time prefix'd, on pain of Deprivation, 
ib. & 463. The Puniſhment of Non-Reſidence b the 
Laws of the Realm; and who excus'd from Reſi- 
dence, ib. 3 . 

Reſidence, whether a Perſon excus'd from it in point 
of Conſcience, 463. The Canon Law diſpenſes with 
it in many Caſes; and what, 464. Non Reſidence, 
how preſum'd ; and how ſupply'd by a. Vicar, ib. 
Pleas for it urg d by Pluralifs, ib. Objections againſt 


It, 465. | £2 7 . . . 
The Diſtin&ion of the Canoniſts in RefQtories and Vi- 
caridges concerning Reſidence, what; and whether 
valid in Conſcience as in Law, 465, & 466. Ano- 
ther Diſtinttion of theirs between Abſence 4 Choro and 
Non-Reſidence, ib. 5 „„ 
Reſidence, how diſpens d with by a Euculty; nnd the 
Difference between a Licence and Indulgence for Non- 
Reſidence, 466. Keeping Curates takes not off 170 
perſonal Obligation, 46 5. The Oath of perſonal > 


idence to whom given, ib. 


RESIGNATION, what, and how defined by the 


Canon Law, 466. Said to be twofold ; and What, #þ. 
Spontaneous Reſignat ion how to be made, and how di- 
ſtinguiſned from a Coated one, 463. The Form and 
efficient Cauſe thereof, what; and b what Words 
made, ib, Six Reaſons for a Superior's admitting of 
a Reſignation; and what, ib. _ | 

Reſignation of a Benefice, into whoſe hands to be 
made, 457, & 468. Not valid in prajacien of the 
Church, if made into « Layman's hands ; otherwiſe 
in prejudice of the Perſon reſigning, if the Ordinary 
ratifies it, ib. What to be done, if the Biſhop admits 
not, Re integra remanente, bz. | 

Reſignation may be made either tacitly or expreſly : 
and when, 468. An expreſs Reſignation is either Sim- 
ple or Conditional; and how, ib. The laſt ſeldom ad- 
mitted ; and why, ib. Deduc'd in Pactum ſavours of 
Simony, ib. To be made without Force or Fear, ib. 

Reſignation, how to be prov'd, whether Spoxtaneous 
or not, 469. Biſhops to be very careful in admitting 
Reſignations, Why, ib. May require an Oath, that 
the ſame is not made with a Simoniacal View, ib. 
The Effect of a Reſignation, what, ib. To whom 
Donatives may be reſign d, ib. | 

RES JULICA'TA and Res Judicans, what; and how 
they diiter, 486. De 

KE VIEW, to whom to be made, | 1 0 
RIGHT of Tithes cognizable in the Eceleſiaſtical 
Court. See Tithes. 


,ROGATION-Week, a Time of Faſting in the N. 
miſo Church, 475. 


ROOTS of Coppice-Wood grubbed up, whether 
tithable. 


8. 

5 gr the Import of the Word; and the ſeve- 

ral Senſes wherein uſed, 470. How obſerv'd and 
when by the Fews; and how and when by Chriſtians, 
ib, By the laſt call'd the Lord's-Day, or Chriſtian Sah 
bath; and why, ib, The Obſervation not of Divine 
Right ; and therefore alterable by human Authority, 
ib, 

Sabbath, Chriſtian, tho changeable ; yet ſome Day 
to be kept, and for What End, 471. The fourth 
Commandment about the Sabbath, whether Moral or 
Ceremonial, ib, Docs oblige Men to ceaſe from all 
Labours, ib, | 

Sabbath, Chriſtian, called Sunday, how kept accor- 
ding to the Civil Law, 471. Work in Harveft-Time 
permitted in France and Holland on that Day, ib, What 
the Saxon Law-here in England touching ſervile Work 
on that Day, i. 

Sabbath forbidden by the Dares in Fneland to be a 
Day for Markets, Hunting, &c. tho allow'd of by the 

ormans, 471, The Engl Laws relating to the Ob- 

ervation of this Day ſince, 26. 472. 

SACRAMENT, detin'd; and how it ditfers from a 
Sacrifice and Myſtery, 474. The Number of them 
in the Romi Church, and what, ib. Only two among 
. and what they are, ib. Sacraments to be 
freely given, without Fee or Reward, ib. 

Sacrament of the Kuchariſt given to Infants in Cy- 
prian's Time, and why, 474. How long this Pratice 
continu'd. in the Church; and how eradicatcd, 415. 
How it came to be ſtiled the Maſs or Mifſa in Latin, ib. 

Sacraments bow diſtinguiſh'd in the Komiſ Church, 
475. That of the Euchariſt to be receivd thrice in 
the Year ; and how Men ought to prepare themſelves 
for it according to the Provincial Conſtitution, ib. 
The Superſtition of ſome Men hereon, ib. 

Sacrament of the Euchariſt not to be given to a fo- 
teign Pariſhioner without Leave from his proper Cu- 
rate, 475. This Law not to extend to Travellers, 
&c. ib, None under a Prieſt to exhibit the ſame by 
the Papal Law ; otherwiſe with us, tho none but a 
Prieft can conſecrate the Elements, ib, 

Sacraments of the Church not to be treated con- 
temptuouſly, under what Penalty, 476. And how 
the Proceſs. to be againſt the Offender, ib. The Su- 
3 of the Romaniſts at the Celebration of the 

oft, what by ringing a Bell, 4, 

SACRILEGE, a Crime baptiz d by the Clergy, and 
who ſaid to be guilty thereof, 476. How the Eccle- 
ſiaſtical Court came to have the Cognizance of it; 
and who firſt claim'd this Power in England, ib. A 
Crime not merely Spiritual, according to Lindwood, 
477. : 

Sacrilege taken two ſeveral ways; and how, 477. 
How defin'd by the Canon Law, ib. May be commit: 
red three ſeveral ways ; and how, ib. How taken in 
a large Senſe of the Word ; and the Puniſhment of 
it, ib. 

Sacrilege, which way puniſh'd by the common Law 
of the Church; and how by the Civil Law, 477, & 
478. How 1 by the Saxon Law in England, ib. 
A remarkable Inſtance of the Puniſhment of it in 
Henry the IIId's Reign, ib. If no actual Force done, 
Damage given at the Common Law for it, ib. 

SACRIST, who, according to the Canon Law, and 
whence ſo ſtiled, 478. The Officer under him what 
called, ib. 

SAFFRON, what Tithe it pays. Whether a vi 
carial Tithe, [504]. : 

SALARY, what, whence the Word deriv'd, and 
how it differs from Hes, 282. How due and payable 
according to the C Law, 284. 
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be repair'd, ib. The Ordinary cannot 


The IN D E A. 


ANC TC ARIES, the Law thereof anciently, 14. 
& 169. Heretofore the Foundation of Abjuration, 14. 
Not allow'd to Traitors or Sacrilegious Perſons, ib. 
Now aboliſh'd with us, i. 

SCHISM, the Derivation of the Word, and what 
it means, 480. How it differs from Hereſy, and 
when ftiled ſuch according to Canoniſty, ib. Scbiſma- 
ticks not to be admitted to Church Benefices; and 
what the Biſhop ought to do herein, 481. 

Schiſms, very antient in the Church, and wherein 
they conſiſted, 48 1. The odiouſheſs thereof aecord- 
ing to the Canon Law, ib. How many ſort of Schiſma- 
ticks by that Law, and whar, ib. & 482. 

SEALS, what ſtiled Autbentick, and what Credit 
hey give, 482. How they ought to be engraved, Oc. 
b. Publick Seals ſtiled Autbentick, ib. 

S-al of every Biſhop, &c. exerciſing ordinary Ju- 
riſdid ion deem'd Authentick, and what A&s to be done 
inder his publick Seal, 483. The Diſtinction of vo- 
untary and content ous Juriſdiction herein, ib. 

Seals Authentick, what Orbit or Impreſſion neceſſa- 
y to prevent Suſpicion of nah 483. Not to be 
pur to Proxics and Certificates fraudulently, under 
what Penalty, ib. 

SEATS in Churches of Fceleſiaſtical Cognizance, 
and of common Riel t of the Diſpoſal of the Ordinary, 
484. The Parſon and Church-wardehs have this 
Power ſometimes by Cuſtom, ib. and ſometimes 
Church-wardens alone, ib. When Prohibition lies 
hereon, ih. & 484. 

Seats in Churches; by whom and how to be re- 
pair'd, 484. Whether they may be granted to a 
Man and his Heirs for ever, ib. & 485. Seats in the 
Iſle of a Churth, ro whom they e and how to 

iſplace a Man 
there, when, ib. 

Seats in the Body of the Church, whether they may 

be preſcrib'd unto, 48 5. Intimation to be given 
when a Faculty granted for Seats, ib. Allegation 
for the Repair of a Seat, when to be made, 486. 
Seats in the Chancel, to whom the Diſpoſal of them 
belongs, 486. 
' Whom the Ordinary cannot remove from their 
Seats, 485. Whether Church-wardens may pull 
down Seats in the Body of the Church without the 
Conſent of the Ordinary, 486. 

SENTENCE, what, and what it ought to con- 
rain, and whence ſo called, 486. Wherein a Def#ni- 
tive differs from an Interlocutory Sentence, 487. Three 
Things neceſſary to a Definitive Sentence, and what, 

88. 

L Sentence, a Matter ftrifi Furis, and how it operates, 
488. How and by whom to be interpreted when 


| doubtful, ih. How to be ſubſtantiated in point of Va- 


tidity, and when null and void, ib. & 490. Preſump- 


tion lies in favour thereof, and what kind of Pre- 


ſumption, 489. | £ 

Sentence pronounc'd by ſeveral Perſons, how valid, 
439. May be pronounced in part for the Plaintiff, 
and in part for the Defendant, ib. Three conformable 
Sentences held pro re judicata, ib. 

S-»tence, how it differs from a res judicata, 489. Not 
to be delay'd after the Judge has inſtructed himſelf in 
the Cauſe, 390. How prov'd by Witneſſes, ib. Sen- 
tence on the principal Matter to be certain, otherwiſe 
on Acceſſories, ib. | 

Sentence pronounced on the Depoſitions of perjur'd 
Witneſſes, when it may be revok'd, 491. Sentence of 
F.xcommunication may be pronounced conditionally, 
and when ſuſpended by an Appeal, i. Quere, whe- 
ther ir properly be a Sentence or not, 258. 

Sentence in criminal Cauſes may (according to ſome) 
be pronounced without Conteſtation of Suit, /ed 
Quare, 491. Not to be revers'd in Civil Cauſes on 
pretence of new Inftruments found, ib, How in cri- 
minal Cauſes, i. & 492. 

Sentence, how to be demanded to Execution when a 


Why, 501. Simoniacal Contracts, What, and what 


ſecond Sentence confirms the firſt, 492. Revocation 
of Sentences, how to be made, ib. What Sentences 
never paſs in rem judicatam, ib, may, by Letter of Re- 
queſt, be executed by a foreign Judge, th, 

Sentence Interlocutory, how to be revoked, 492. Ne- 
ver meant by the ſimple Word Sentence, ib. 

SELLING of Judicial Offices, forbidden by what 
Law, 162. | 

SEQUESTRATION, what, and how granted, 493. 
Threefold, viz. Caſual, Neceſſary, and Voluntary, ib. 
The firſt in what Caſes granted, +. & 494. Lies for 
a Woman on the account of her Husband's Cruelty, 
when, ib. Likewiſe for a Woman betroth'd in Mar- 
riage, left ſhe ſhould be ſtolen away, i. | 

Sequeſtrations, when decrced in Eceleſiaſtical Affairs, 
in what Caſes, and for what ends, 495. Who collect 
the Profits of a Living in ſuch Sequeſtrations, and 
whether the Sequeſtrators accountable for the ſame, 
ib, They cannot Sue for Tithes in their own Names, 
but how, 496. | | 

SHEEP, the Law in reference to the Tithes there- 
of, their Paſturage, &c. [502], 

SIMONY, Whence fo call'd, and how defin'd, 496. 
The Definition explain'd, how, ib. Diſtinguiſh'a by 
the Canoniſts into mental and conventional Simony, and 
what theſe are, 498. The latter committed ſeveral 
ways, and how, ib. The former not known to us in 
Ergland, 496. 

Simony, very early in the Church, and after what 
manner, 497- The odiouſneſs of it according to Ca- 
noniſts, and ſome of the Fathers, ib. Not fo criminal 
as ſome pretend (barring the Oath) and why, ;b. 
Forbidden by the 22d Apoſtolical Canon, ib. The Price 
of Simony how many fold, and what, 496 & 497. 

Simory committed either in reſpe& of Orders, or of 
a Benefice obtain'd, 498. and when a Man ſhall be 
Riled in reſpect of either, ib. & 499. How induced 
by the Papal, and how by the Law of England, ib. 
Leſs Proof required in Simony than in other Crimes 
and why, ib. Wot e 

Simony, à juſt Cauſe of Deprivation, by the Canon 
Law, 499. likewiſe by Provincial Conſtitutions, and 
Royal InjunQions, 500. How further puniſh'd vy the 
Canon Law ; and how by a Statute of the Realm, ib. 
Simoniacal Incumbents cannot ſue for Tithes, and 


not, 301. Tho Simony pardon'd, yet the Preſentation 

remains void, and the King may preſent, 2b. But 

otherwiſe if the Statute had only made the Preſen- 

tation void, . Simony, a Matter of Eecleſiaſtical 

Cognizance, when, ib. . 
SINE-CURES, whence they had their Riſe in the 

Church, 464. 1 | : 
SOUL-SHOT, a Payment of Money among the 

Saxons at Funerals, 133. ET f 
SON, whether he may ſuceeed his Father in an 

Eccleſiaſtical Living, 41. | 
SPIRITUALITIES, Guardian thereof, who, ſede 

vacante, 125, Anciently ſummon'd to Parliament, 129. | 
SPOLIATION, Cognizable in the Eccleſiaſtical ; 

Court, and a Sequeſtration granted thereon, 495. 
STRIKING or Fighting in the Church or Church- 

yay how puniſh'd, 174. An Eccleſiaſtical Crime, 

228. 5 f 

 UGGESTION or Surmiſe for a Prohibition, with- 

in what Time to be prov'd, and how the Time to be 

reckon'd, 43 . 5 f 
SUMMONER, what. See Title Apparitors 
SUSPENSION, what it is, and how difſtinguiſh'd 

from Deprivation, 501. The Definition explain'd, 

how, ib. & 502. How it differs from Irregularity, ib. 

Three kinds of Suſpenſion, and what, ib. 
Suſpenſion either total or partial, penal and medicinal, 

and what they are, 502. Another kind thereof made 

by an Act 1 Law, and another made by an Act of 

Man, ib. The greater Suſpenſion what, and what the 

lefler, ib. 5 


Suſpew 


TW AND EL 


- . Suſpenſion ſometimes decreed abſolutely and ſimply, and 
ſometimes conditlonally ; and when a ſpecial Abſolution 
from thence neceſſary, 5e3. A Perſon ſuſpended ab 
officio only, what he may do; and how ſuſpended ab 
omni officio, ib, The Reaſon of this Difference, ib, 
. SUSPICION, whence the Word derived, and how 
defined, 276. A threefold Diviſion of it, and what, 
ib, The Conſequences of a raſh, probable and violent 
Suſpicion ; and how a violent Suſpicion differs from a 
Preſumption of Law, and by Law, ib. & 277. 

Suſpicion probable, whence it ariſes, and the effect 
thereof, 276. Induces a Canonical Purgation, i. 

SWANS, whether Tithable or nor. 

SYLVA CADUA, or Coppice Mod, the Law rela- 
ting to the Tithes thereof, [501]. 

SYMBOLUM ANIMA, what, and when payable, 


133. 
NOD ALE, the Import and Signification of the 
Word, 433. 

SYNODALS, what; why ſo called, and to whom 
ayable at firſt, 433. They differ from Procurations, 
how, ib. Antiently known by two other Names, and 
what, ib. In Proceſs of Time due to Archdeacons, 
and why, ib. 

SYNODALE. JURAMEN'TUM, what, the Form 
of it, and why ſo call'd, 515 & 516. 

SYNODI JURATORES, the ſame as Teſtes Syno- 
dales, and their Office, what, 515. 

SYNDICK, what, and how dift:nguiſh'd from a 
Proctor, and an OEconomus, 427 & 428. How he 
differs from an Adminiſtrator, ib. Cannot conſtitute a 
Proctor before Conteſtation of Suit, 421. 


T 
fs for Church-Reparation, by whom to be 
made, 436 & 43. The Court Chriſtian, can- 
not impoſe it, nor the Church-wardens, 435, 436. 

TEMPLARS, diſcharg'd from the Payment of 
Tithes, how, [508]. I | 

TEMPORALTIES, or Barony of a Biſhop, how 
obtain'd, 129. 6 

TESTAMENT, what, and how divided. See 
Wills, 524. 

TIMBER-TREES, what ſhall be reputed ſuch, as 
not Tithable, [506]. If waſted on a Biſhoprick, it 
is Dilapidation, 217. 

TITHE, what, by and to whom payable, 504 

Various and uncertain, according to local Cuſtoms, 7b. 
Enjoyn'd by the Canon, Saxon, and common Law, ib. & 
505. When firſt order'd in England, ib. Whether of 
divine Right, ib. How due to the Church before the 
Lateran Council, ib. When ſettled on Pariſhes, ib. 
. Tithes of ſeveral Species, and what they are, 506. 
Predial Tithes from whence they grow, ib. Whence 
Perſonal, and to what Church payable, h. Fews ex- 
empted from the Payment of theſe, why, and in 
what manner, ib. & 507. Mixt Tithes, what, 506. 

Tithes to be paid integraliter, and when ſaid to be fo, 
507. The Puniſhment of the Canon inflicted on ſuch 
as ſeduce Men from the Payment of them, ib. What 
inflicted on ſuch as refuſe the Payment of them, 1b, 
A Demand firſt to be made, ib. 

Tithes in what manner to be paid, 50. Whether a 
Compoſition good for Tithes, and how, 508. Whe- 
ther a Cuſtom for paying leſs than the Tenth be valid, 
and the Diſtin&ion thereon, ib. Small Tithes in Eng- 
land, wherein they conſiſt, ib. 

Tithes Feudal, what ; and whether Laymen capa- 
ble of receiving them, [50S]. What Perſons diſ- 

charged from the Payment of Tithes, and after what 
manner, ib. Unjuſt Appropriation of Tithes made by 
the Normans, ib. 

Setting out of Tithes, how to be done by the Canon 
Law, [507]. Whether good without the View of the 
Parſon, ib. How directed by the Laws of France, ib. 
& [598]. Whether Notice to be given to the Parſon, 
388 & [507]. Temporal Perſons capable of receiving 
them by the Law of England [50S], What Action for 
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not ſetting out of Tithes, and where Cognizable, 5A]. 
TITLE, the ſeveral Signifcations thereof, and 
and what, 403. Not Lawful for a Biſhop to Ordain 
without it, unleſs, ib, Title to Orders and to Church- 
Preferment, how they differ, ib, 
TOMBS and Seu hers defac'd, how and where 


uniſh'd, 486. Bodies not to be bury'd in another's 


omb or Sepulcher by the Civil Law, and what 
Action lies thereon, 136. 


TONSURA PRIMA, or Clericalis, what, 185. 


TRADES, whether Gain gotten thereby tithable, 
506. 


TRANSLATION of Biſhops abſolutely forbidden 
by the Council of Sardis, why, 122. How diſpens'd 
with by the Canon Law, tb, 


TREES, What, tithable or not, [506]. To whom 
Trees growing in the Church-yard do belong, and 
how Perſons puniſh'd for cutting them down, 175 & 


174. ö 
TURVES, whether tithable or not. Sce Tithes, 


V. | 
Y Rk of a Benefice in Caſe of plurality, how 


to be reckon'd, whether by the King's Book or 

the real yearly, value, [418], 
VICAK, what the Original thereof, and hi w many 
kinds of Vicars, 509. Vicars-General, wi at; and 


how Perpetual diſtinguiſh'd from Temporal Vicars, i. 


Theſe laſt call'd Stipendiary Prieſts, and Capelluni Paro- 
chiales, ib, | 
VICARIDGES with Cure, their firſt Riſe in the 
Church, 510. Theſe Vicars at firſt withour any Pro- 
perty, and how their Cures afterwards indow'd, ö. 
& 511. Their Endowments either expreſs or tacit ; 


and when ſaid to be ſo, ih. & 512, Vraridie, how 


differs from a Parſonatus or Parſonage, 465. How leſt © 


by the Statute of Diſſolutions, 512, The Biſhop's 
Right of providing a fit Maintenance for the Vicar, b. 
Several Statutes touching the ſame ; and how evaded, 
13. 
. Vicar cannot have a Vicar, 513. Con-Vicars what, 
and what ſtiled in Latin, 50g, Vicar's Portion to be 
ſetled by the Patron or ReCtor, and what if they re- 
fus'd to do it, 510. Conſiſted firſt geney ly in ſmall 
Tithes, b. How regulated by Provincial Conſtitu- 
tions, ib. & 511. „ 
Vicar's Allowance, what to be de claro, according to 
Lindwood, 511. How to be rated according to the 
preſent Value of Money and things, h. What 
Charges incumbent on him, b. Sworn to a perſonal 
Reſidence, why, 513 & 514. The Qualifications of 
Perſons admitted to Vicaridges, 513. | 
VIOLENCE ofter'd to a Clergyman, of Eccleſi- 
aſtical Cognizance, 238, 7 


VIOLATING of a Sequeſtration for Tithes not 


paid, an Eccleſiaſtical Crime, 238. Violating and Pro- 
phaning the Sabbath, the ſame, 76. | 
VISITATION, the Word in Latin what it imports; 
and the Power of the Ordinary therein, 514. The 
Order and Method of proceeding therein, What, . 
How Arſhbiſhops and Biſhops to behave therein, . 
290 Biſhop's Viſitation deem'd an Epiſcopal Synod, 
ib. | 
VISITORS diſtinguiſh'd into general and ſimple Viſi- 


tors, and what their Power, 514. Archdeacons, noc 


ordinary Viſitors as well as Biſhops, and how, tho' 


otherwiſe formerly, ib, Whether Vicars-Gencral have 


this Power, ib. The Power when neceſſary to a Vi- 
ſitor, 515. 
| Viſitors in their Viſitations not to behave themſelves 
with Pride and Cruelty, 516. Biſhops bound to viſit 
their Dioceſſes once a Year (at leaſt) and what En- 
quiry to make therein, ib, Viſitors to proceed in a 
ſummary way; and how, ib, 
UNDERWOOD, whether Tithable or not, [506]. 
UNION of Benefices, what, and on how many ac- 
counts it may be made, 516 & 51). anciently uſed for 
good Ends, tho' afterwards for bad Purpoles, and 
FEecceee whar, 
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what, ib. may be made three ſeveral Ways, and what, 
ib. When the true Value of the Church united to be 
expreſs'd in the Alt of Union, ib. 

nion of Benefices not to be without Conſent of Pa- 
tron and Chapter, ib. & 518. The Pope's Power here- 
in for the Good of the Church, ib. Unions how di- 
ſtinguiſh'd, and the Nature of them, ib. The ſcan- 
dalous Abuſe of Prerogatize Unions for Life in the 
Romifb Church, i. | 

U,jions what allow'd of by the Law of this Realm, 
and how made, 518. Rather Diſpenſations than Uni- 
ons, and why called Confo/idations, ib. 

UNITY of Poſſeſſion how diſcharging from the 
Payment of Tithes, [505], 

VOIDANCE. of Benefices, what, and how many 


Ways they are ſaid to be void, 519, When ſaid to be 


void facto tuntum, when ipſo jure, when by Sentence, 
and when %% facto & jure ſimul, ib. & 520. 

Voidance of a Benehce before Preſentation thereunto, 
and how Benefices become void by the Law of Eng- 
Iind, 520. a 

LUSURPATION of the Pope, when, and how it 
began here in Enoland, xxx. 

USURY, what it is, how divided by the Civilians, 
and how diſtinguiſh'd by the Canonifts, 521. How 
far of Fecleſiaſtical Cognizance, ih. What kind of 
it forbidden by the Ciz!/ and Caron Law, and what 
by the Moſaical Law, ib. Two Species of it according 
to the C Law, and what, 522. 

Lum, the Odiouſneſs of it according to the Canon 
Law, 522. Manijeſt Uſurers, how puniſh'd by that 
Law, i. | 


W. 
AX or Bees-Wax, whether Tithable, and 
what kind of Tith, 508, | 
WHORE, whether aftionable, or not, 438, & 440. 
WILLOWS, whether tithable, [506.] 
WILL, or Teflamert, how detin'd, and the Defini- 


tion explain'd; 524. Why call'd a Teſtament, and how - 


this differs from a Luſt Will in ſtrineſs, according 
to the Civil Law, 525. What things neceſſary to a 
ſolenin Will, according to the Civil Law, ib. 

Wills made ad pias cauſas (by the Canon Law) require 
a leF number of Witneſſes than otherwiſe, 526. 
Two Witneſſes, with the Credit of a Notary, ſuf- 
ficient at this Day by the Civil Law; without a Nota- 
ry, valid by the Law of England, unleſs in Deviſes 
of Land where three are required, ib. 

Wills /olemn and nuncupative what, and how the 
latter to be made and proved with us, 526 & 527. 
Three forts of Wills anciently among the Romans, 
and what, 526. Another Divicon of Wills into per- 
ſect and imperfett Wills, and what they are, 527 & 

8 | 


28. 
: Will imperfe# among Children, when valid, 529 & 
539. Children not to be paſs'd by in Silence by the 
Civil Law, 527. Witneſſes to a Will how to be ask'd, 
and whether they may be preſum'd to have been 
ask'd, 530. Number of Witneſſes not a ſubſtantial 
Form of a Will, 1b. 
Wil and Tiſament not the ſame Thing, and why, 
330. What Perſons forbidden to make laſt Wills, 


531. Laſt Wills and Teſtaments by whom to be in- 
terpreted, and what Method to be obſerv'd therein, 
ib. & 532. Derogatory Words therein inſerted, conſi- 
der'd, ib. 

The Effect and Conſequence of Laſt Wills; and 
what ſtiled lawful Wills, 533. Probat and Inſinuat ion 
of Wills, what, 534. What Time preſcribed by the C:- 
vil and Canon Laws for the Execution of Laſt Wills, 


533. 
WITNESSES, what my are, and what their De - 
poſitions, 535. Improper Witneſſes, who, and when 
allow'd, 536. The adverſe Party to be cited to ſee 
Witneſſes produc'd and ſworn, except in what Ca- 
ſes, ib. Who to bear the Expences of Witneſſes pro- 
duced, ib. 

Witneſſes, when ſaid to be Idoneous or proper, 336. 
Not to be examin'd or interrogated on impertinent or 
other Articles than produced on, 537. Allow'd after a 
concluſion of the Cauſe to prove the Defendant's Inno- 
cence, when, ib. Exceptions againſt them, when to 
be made, ib. 

Witneſſes, how reprobated in Law, 538. When 
ſaid to be of good Fame and Integrity, ih. A Term- 
Probatory for the Production of them; how and by 
whom to be aflign'd, 539. Not to offer themſelves 
without a Citation, ib. How compellable to appear 
thereon, ib. 

Mitneſſes, not to be examin'd ex officio in Civil, other- 
wiſe in criminal Cauſes, 539. Who to have Prece- 


dency in producing them, 5. They make againſt the 


Producent, when 540. Their Evidence to be founded 
on ſome corporeal Senſe, and to be concludent, ib. 

Witneſſes not bound to anſwer Interrogatories of a 
criminous Nature reſpecting themſelves, 540 & 541. 
What Exceptions lie againſt them, ib. 542 & 543. 
Whar Credit to be given to two poſitive Witneſſes, 
544. To be extrancous Perſons in the Buſineſs of 
Corporations, ib. Subornation of Witneſſes, what, 
and the effect thereof, 546. | 

WOOD, the Law relating to the Tithe thereof 
[5051 A predial Tithe, and ſometimes reckon'd inter 
minores Decimas, ib. By whom payable, whether by 
the Buyer or Seller, [501]. Whether due for Fewel 
ſpent in the Pariſhioner's Houſe, [505]. In what Senſe 
it may be either great or ſmall Tithe, ib. Mood, whe- 
ther Tithable at the Common Law, [506]. May be 
exempted from the Payment of Tithes, ib. 

WOOL, the Law in Reference to the Tithes 
thercof, [506]. eg way relating hereunto, jb. 
What included under the Word Lana, [5075]. Wool of 
rotten Sheep, whether Titheable, ib. Tithe-Wool, 
payable at the Day of Shearing, [506]. | 

WORDS of Contention in the Church or Church- 
yard, how puniſh'd, 114. Words Defamatory, how 
puniſhable. See Defamation, 212. | 

WRIT de Haretico comburendo, when taken away and 
aboliſh'd, 293. 


V. | 
ORK, the Original of that Metropolitan See, 
94. Anciently had Metropolitical Juriſdition 
over all the Biſhops in Scotland, iþe 
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